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A  Tribute  to  the  Memory  of 
JUDGE  WILLIAM  B.  TURLEY 
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on  April  1.  1916,  an  oil  portrait  of  Judge  William  B.  Turley 
was  presented  to  tbe  mipreme  court  of  the  State,  Bitting  at  Nasb- 
Tllle,  of  wbfch  the  picture  below  Is  a  copy; 

The  presentation  was  made  by  Judge  Natban  Green,  Jr.,  Dean 
of  the  Lebanon  Law  School,  In  the  following  remarks: 


Judge  Williaic  B.  Turlet 


OCCASION. 
PRESENTING  PICTURE  OF  JUDGE  WILLIAM   B.  TURLEY. 

Remarks  of  Nathan  Oreen,  Jr. 

May  it  please  the  Court: 

I  feel  that  I  am  distinctly  honored  that  I  am  permitted  to  ap- 
pear before  you  on  this  interesting  occasion.  I  did  not  Know  Judge 
Turley  personally.  I  came  to  the  bar  about  the  time  he  retired 
from  the  bench.  My  father,  Nathan  Green,  Sr.,  was  associated 
with  him  from  1835  till  1850.  My  father  was  frank  and  free  in  his 
conversations,  and  took  delight  in  telling  incidents  connected  with 
the  dietinguished  men  at  the  bar  and  on  the  bench.  In  my  younger 
days  I  have  often  heard  him  speak  especially  of  Judge  Reese  and 
Judge  Turley,  both  of  whom  he  admired  greatly.  Of  Judge  Reese 
he  would  say  that  he  was  scholarly  as  well  as  able.  Of  Judge 
Turley  he  would  say  that  he  was  learned  in  the  law  and  that  his 
mind  was  of  the  most  incisive  character. 

So  I  feel  a  certain  degree  of  nearness  to  Judge  Turley.  That 
was  a  harmonious  court,  to  say  nothing  of  its  other  attributes.  They 
worked  together  and  usually  agreed,  presenting  a  united  front,  thus 
giving  great  weight  to  their  decisions. 

If  the  court  please,  when  I  hear  mentioned  the  name  of  Tenny- 
son I  think  at  once  of  The  Charge  of  the  Light  Brigade.  When  I 
hear  of  the  poet  Oray  I  think  of  the  famous  Elegy,  and  when  I  hear 
of  Campbell  I  think  of  Hohenlinden. 

So  when  I  hear  the  name  of  Judge  Turley  I  think  of  the  great 
cases  of  Oreen  v.  Allen  and  of  Copeland  v.  The  State  and  others 
in  which  he  figured.  If  Shakespere  had  never  produced  any  other 
plays  but  Hamlet  and  King  Lear  he  would  nevertheless  have  been 
immortal.  So  while  Judge  Turley  wrote  many  great  opinions  had 
he  written  none  save  the  two  which  I  have  mentioned,  they  alone 
would  have  made  him  famous. 

It  has  been  my  part  in  the  law  school  with  which  I  am  con- 
nected to  teac&  among  other  things  the  law  of  charities  as  ad- 
ministered by  courts  of  equity.  When  Judge  Story  was  on  the  su- 
preme court  of  the  United  States  he  prepared  an  article  on  that 
subject  for  a  certain  magazine,  and  when  he  published  his  great 
work  on  Ekjuity  Jurisprudence  he  inserted  the  magazine  articlQ 
in  his  book,  and  that  is  his  Chapter  on  Charities.  It  would  ill  be- 
come me  to  criticize  Judge  Story,  nor  would  I  dare  to  do  it,  but  I 
have  a  right  to  make  a  confession  as  to  myself,  and  that  is,  that 
to  my  mind  his  discussion  is  vague  and  unsatisfactory. 

So  that  when  during  the  course  I  encounter  the  subject  of 
charities  I  take  delight  in  calling  the  attention  of  the  students  to 
the  clear,  masterly  and  conclusive  treatment  of  that  subject  in 
Oreen  v.  Allen,  Judge  Turley  traces  the  history  in  an  entertaining 
manner,  ai^d  shows  as  far  as  this  State  is  concerned  that  there  is 
no  machinery  here  by  which  to  enforce  the  statute  of  Elizabeth,  and 
declares  that  the  old  equity  law  which  existed  on  that  subject  before 
Elizabeth's  day  is  our  law.  Thus  he  sums  up  the  law,  as  it  were 
in  a  nutshell;  that  equity  courts  will  enforce  only  those  gifts  and 
bequests  which  are  made  to  a  person,  natural  or  artificial,  or  else 
given  to  trustees  for  some  lawful  and  definite  object.  A  great  case 
that  is,  settling  for  us  the  first  time  and  for  all  time,  the  law  on 
that  important  subject. 

It  is  interesting  to  note  the  great  lawyers  who  were  engaged 
on  the  one  side  and  on  the  other  in  that  case.  Among  others  were 
Return  J.  Meigs  and  Francis  B.  Fogg.     What  an  array  of  great 
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lawyers  our  State  afforded  then! — R.  J.  Meigs,  Francis  B.  Fogg, 
Edwin  H.  £wing,  Andrew  Ewing,  Charles  Ready,  John  MarehalL 
A.  O.  P.  Nicholson,  Archibald  Wright,  Robert  L.  Caruthers  and  yet 
more  who  might  be  mentioned.  Surely  there  were  giants  in  those 
days,  nor  Indeed  is  the  race  yet  extinct. 

In  the  case  of  Copeland  v.  The  StcUe,  Judge  Turley  affirms  the 
important  principle  that  one  may  take  the  life  of  another  when 
he  has  reasonable  grounds  for  believing  himself  in  danger  of  death 
or  great  bodily  harm  at  the  hands  of  his  assailant. 

That  is  a  most  interesting  case.  Reading  the  opinion  from 
beginning  to  end  one  can  see  the  writer  in  three  aspects;  the  man, 
the  lawyer,  and  the  judge.  First  the  big-hearted  man  confesses  his 
sympathy  for  the  prisoner  at  the  bar,  setting  forth  how  shamefully 
she  was  treated  by  her  unfaithful  husband  who  had  well-nigh  for- 
saken her  for  another  woman;  how  she  was  forbearing  with  him 
for  years  trying  to  win  him  back,  and  how  she  was  taunted  by  her 
rival  until  her  heart  was  broken  and  her  mind  crazed. 

Then  as  a  lawyer  he  turns  to  the  charge  of  the  judge  hoping 
there  to  find  some  error  on  which  to  base  a  reversal.  But  he  looks 
in  vain.  That  charge  was  delivered  by  Abraham  Caruthers,  one  of 
the  greatest  common  lawyers  Tennessee  ever  produced.  So  he  falls 
back  on  the  facts,  and  after  an  exhaustive  examination  concludes 
as  a  great  judge  that  the  prisoner  is  not  guilty  of  murder,  but  at 
most  only  of  manslaughter,  and  probably  the  case,  said  he,  is  one 
of  self  defense. 

In  speaking  of  the  lawyers  of  that  time  I  mentioned  Judge 
Robert  L.  Caruthers  who  was  at  one  time  a  judge  of  this  court  and 
with  whom  I  was  associated  for  years  as  an  instructor  In  the 
Lebanon  Law  School.  I  hope  it  will  not  be  out  of  place  to  tell  an 
Incident  which  Judge  Caruthers  communicated  to  me  relating  to 
Judge  Turley  and  himself.  The  Incident  Illustrates  the  value  in 
which  Judge  Turley's  opinion  was  held  as  well  as  the  tact  of  the 
advocate. 

The  court  in  that  day  usually  sat  in  the  afternoon  as  well  as 
the  forenoon.  Judge  Turley  was  a  man  of  full  habit  and  now  and 
then  after  a  hearty  meal  was  known  to  be  somewhat  drowsy  on 
the  bench.  Judge  Caruthers  had  a  case  before  the  court,  and  for- 
tunately for  him  it  Involved  the  maxim  "digilantihus  non  dormienti' 
bus  equitas  suhvenit."  While  arguing  the  case,  insisting  that  the 
plaintiff  was  guilty  of  laches,  he  noticed  that  Judge  Turley's  eyes 
were  closed  and  his  head  drooping.  He  was  anxious  to  have  his 
attention.  How  to  gain  it  and  arouse  him  was  the  question.  He 
remembered  that  when  a  boy  he  would  see  another  boy  asleep  it 
was  sure  to  waken  him  by  accusing  him  of  being  asleep.  The  use 
of  the  word  sleep  seemed  to  have  that  effect.  He  determined  to 
try  it  on  that  important  member  of  the  court.  So  It  being  appro- 
priate in  the  case,  he  raised  his  voice  to  a  very  high  pitch  time 
and  again  declaring  that  the  plaintiff  was  not  entitled  to  relief 
because  he  had  been  sleeping  on  his  rights.  The  experiment  was 
successful  as  it  aroused  the  great  judge.  That  incident  is  not  to 
the  discredit  of  Judge  Turley.  Homer  nodded.  And  it  is  altogether 
possible  that  other  judges  besides  the  distinguished  subject  of  these 
remarks  have  occasionally  yielded  to  the  stealthy  approaches  of 
Morpheus  under  like  circumstances. 

And  now,  may  it  please  the  court,  representing  his  friends  and 
relatives  to  whose  generosity  we  are  all  indebted,  I  present  to  your 
honors,  and  through  you  to  the  profession  and  to  the  State  of  Ten- 
nessee this  fine  likeness  of  that  great  jurist  William  B.  Turley. 
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It  well  de&erves  a  place  upon  these  walls  side  by  side  with  his 
associates  where  it  may  be  seen  by  us  of  to-day,  and  where  it  will 
be  an  inspiration  to  judges  and  lawyers  and  others  who  may  throng 
this  htetoric  hall  in  days  to  come. 

The  said  portrait  was  accepted  on  behalf  of  the  court 
in  the  following  remarks  by  Mr.  K.  T.  McConnico,  of 
the  Nashville  Bar. 

May  it  please  the  Honorable  Court — Judge  Oreen — and  Gentlemen 
of  the  Bar: 

This  Is  an  historic  chamber.  Within  its  walls  for  three-quarters 
of  a  century  culminating  acts  of  justice  have  transpired.  Before 
the  bar  of  this  court  in  these  years  that  are  gone,  and  according 
to  forms  of  law  and  the  processes  of  peace,  thousands  of  contests 
have  occurred  which  in  their  sum  total  have  more  largely  and 
radically  influenced  our  people  and  our  institutions  than  could  any 
violent  and  explosive  acts  of  war. 

Here,  day  in  and  day  out,  and  year  in  and  year  out,  logic  has 
contended  with  ingenious  sophistry  for  the  ultimate  rights  of  man. 
Here  patriotism  and  truth  have  constantly  arrayed  themselves 
against  fallacy  and  demagogy;  and  blessed  mercy,  with  naked 
hands  has  won  many  a  silent  victory  against  steel-armored  prec- 
edent and  unbending  pendantry  and  bigotry  and  ignorance. 

In  these  litigious  contests  the  function  of  the  partisan  lawyer, 
who  loves  his  profession  and  his  work,  has  been  quite  as  important 
a  factor  as  the  function  of  the  high  court,  but,  at  last,  the  responsi- 
bility in  each  instance  has  rested  with  the  men  occupying  our 
highest  bench  from  time  to  time,  to  be  the  final  arbiters  and  min- 
isters of  justice,  and  by  the  accumulated  wisdom  of  their  judicial 
utterances  our  people  have  ever  been  finally  guided  and  protected 
and  governed. 

And  so  this  historic  court  room  has  come  to  be  a  hallowed  place 
in  the  minds  and  hearts  of  all  right-thinking  lawyers;  and  so  it 
is  appropriate  for  it  to  be  a  sort  of  legal  Westminister  upon  the 
walls  of  which  we  have  hung  portraits  of  some  of  our  distinguished 
dead,  who,  in  the  opinion  of  posterity,  have  measured  up  to  the 
sternly  high  ideals  of  the  real  members  of  our  profession,  on  and 
off  the  bench. 

Today  we  formally  assign  a  place  of  honor  upon  these  walls  to 
the  portrait  of  Judge  William  B.  Turley,  who,  for  fourteen  con- 
secutive years  after  the  reorganization  of  our  State  government 
under  the  Constitution  of  1834,  occupied  a  seat  upon  our  Supreme 
bench,  until .  he  resigned  from  the  court  in  1850,  about  eighteen 
months  before  he  died  in  Memphis. 

In  the  fourteen  years  that  Judge  Turley  served  upon  this  court 
he  was  not  only  a  great  judge  in  every  way,  but  his  two  associates 
upon  the  bench  were  very  great  judges  indeed.  Judge  Nathan  Green, 
who  was  the  father  of  the  present  revered  and  distinguished  dean  of 
the  legal  profession  in  Tennessee,  and  the  grand-father  of  a  present 
justice  of  this  court,  had  served,  under  the  Constitution  of  1796, 
on  our  highest  court,  along  with  Chief  Justice  John  Catron  and  Jus- 
tices Robert  Whyte  and  Jacob  Peck — Judge  Green's  service  on  our 
Supreme  bench  beginning  in  1831. 

When  the  court  was  reorganized  under  the  Constitution  of 
1834,  Judge  Green  was  re-elected,  and  at  the  same  time  there  were 
elected  with  him  Judge  William  B.  Turley  and  Judge  William  B. 
Reese.  The  great  court  consisting  of  these  three,  held  its  first 
session  at  Nashville  in  'March,  1836,  and  its  first  opinions  begin  with 
the  opening  pages  of  the  9th  Colume  of  Yerger's  Reports,  and  then 
run  through  Meigs  and  to  the  end  of  the  Humphreys  Reports. 
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These  three  distinguished  Judges,  Oreen,  Reese  and  Turley» 
withdut  any  change  in  personnel  at  all,  constituted  our  supreme 
court  for  the  next  succeeding  eleven  years,  until  Judge  Reese  quit 
the  bench  in  1847,  being  succeeded  by  Judge  Robert  J.  McKUnney. 
The  court  as  thus  constituted  served  on  until  1850  when  Judge 
Turley  resigned  and  was .  succeeded  by  Judge  A.  W.  O.  Totten. 
Judge  Green  continued  to  serve  upon  the  court  until  he  resigned 
in  1852  and  was  succeeded  by  Judge  Robert  L.  Caruthers.  Judge 
Oreen  thus  served  continuously  for  twenty-one  years  as  a  member 
of  this  court,  Judge  Turley  for  fourteen  years,  and  Judge  Reese 
for  eleven  years. 

The  court  consisting  of  Judges  Green,  Reese  and  Turley,  which 
served  for  eleven  years  without  a  change  in  personnel,  was  truly 
a  great  court.  It  established  itself  as  a  great  court  throughout 
the  length  and  breadth  of  the  nation.  Courts  of  last  resort  in  other 
States,  federal  courts.  Chancellor  Kent,  and  the  supreme  court  of 
the  United  States,  not  infrequently  cited  and  quoted  with  approval 
the  decisions  of  this  great  Tennessee  court.  It  was  the  just  pride 
of  the  legal  profession  of  Tennessee  for  all  the  years  of  its  great 
service. 

The  greatness  of  thie  court  lay,  not  only  in  the  commanding 
ability  and  great  learning  of  its  three  members,  but  was  also,  in  no 
inconsiderable  degree,  due  to  the  fact  that  the  court  consisting  of 
these  three  striking  personalities,  was  so  thoroughly  co-ordinated 
and  so  exceedingly  well  balanced.  These  three  great  Judges  were 
all,  not  only  men  of  broad  and  deep  general  learning,  but  each  had 
his  department  of  personal  and  specialized  genius,  which  contributed 
to  the  unified  power  of  the  court. 

In  1866,  shortly  after  the  death  of  Judge  Nathan  Green,  the 
West  Tennessee  bar,  through  its  spokesman  Judge  Totten,  who 
knew  well  whereof  he  spoke,  said  of  Judge  Green  the  following: 

"It  has  been  suggested,  and  I  think  truly,  that  the  Chancery 
Law  was  his  favorite  department;  its  liberal  and  equitable 
principles  accorded  well  with  the  high  moral  tone  of  his  mind; 
and  he  delighted  in  its  study,  and  its  administration.  His 
judicial  ermine  was  never  tarnished  by  any  act  of  negligence,  or 
partiality,  or  prejudice;  he  was  ever  guided  by  a  strong  sense 
of  duty,  justice  and  law.  In  this  combination  of  virtues  we  see 
the  great  excellence  of  his  judicial  caaracter." 

In  1859,  the  East  Tennessee  bar,  speaking  through  such  repre- 
sentatives as  W.  H.  Sneed,  Horace  Maynard  and  John  Baxter,  shortly 
after  the  death  of  Judge  Reese  said  of  him: 

"One  distinguishing  peculiarity  of  Judge  Reese,  as  a  Judge, 
we  cannot  omit  to  mention.  Being  fully  convinced  that  the 
cause  of  general  justice,  and  the  happiness  and  prosperity  of 
the  people  of  the  State  depended  in  a  great  measure  upon  the 
maintenance  of  the  rules  of  law,  and  the  *fixed  and  uniform 
application  of  its  principles  to  cases  as  they  arose,  he  would 
never  permit  himself  to  regard  any  hardship  that  might  follow 
from  their  operation  in  any  particular  case.  Hence,  he  con- 
tributed, in  a  great  degree,  to  give  the  law  in  Tennessee  a  fixed 
and  stable  character." 

Shortly  after  a  sad  accident,  as  the  result  of  which  Judge  Turley 
died  in  Memphis,  in  1851,  there  was  a  meeting  of  the  Middle  Ten- 
nessee bar,  presided  over  by  Francis  B.  Fogg,  and  of  which  the 
then  young  William  F.  Cooper  was  recording  secretary,  and  thie 
meeting,  through  such  spokesmen  as  Washington  and  Marshall,  in 
the  course  of  paying  a  very  great  tribute,  said  of  Judge  Turley: 
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'Another  quality  which  he  possessed — and  a  most  rare 
and  valuable  one  it  is — was,  the  independence  and  Impartiality 
with  which  his  opinions  on  all  subjecte,  whether  of  a  judicial 
nature  or  otherwise,  were  formed.  He  seemed  to  consider  it 
an  abuse  of  the  gift  of  reason,  as  it  really  is,  not  to  exercise 
It  faithfully,  in  the  formation  of  opinions.  If,  therefore,  he 
could  not  defend  his  opinions  upon  the  prlnlcples  of  sound  rea- 
soning, he  was  willing  to  abandon  them.  In  his  view,  the  ad- 
herence to  an  indefensible  opinion,  or  one,  the  fallacy  of  which 
uad  been  proved,  was  sheer  pertinacity;  which  implied  some 
other  motive,  as  operating  either  consciously  or  unconsciously, 
than  the  mere  love  of  truth.  It  is  no  Justification  of  a  false 
and  mischievous  opinion,  that  it  is  sincerely  entertained.  It  is 
not,  on  that  account,  entitled  to  any  more  respect,  and  the  au- 
thor of  it  may  have  suffered  his  faculties  to  become  so  per- 
verted that  what  he  calls  sincerity  on  hie  part,  Is  nothing  more 
or  less  than  such  a  state  of  mind  and  feeling,  into  which  he 
has  worked  himself  up,  as  puts  him  beyond  the  reach  of  argu- 
ment or  persuasion." 

With  three  such  men  as  Qreen,  Reese  and  Turley  working  side 
by  aide  and  constituting  the  same  great  court  for  a  stretch  of 
eleven  years  together — each  with  his  commanding  general  faculties 
and  with  his  own  peculiar  specialized  genius  supplementing  the 
work  of  the  other  two;  and  all  three  of  them  loving  their  work 
as  every  great  lawyer  and  great  judge  must  love  it  to  be  truly  great 
— it  is  no  wonder  that  this  court  of  three  has  been  called  the  "Great 
Triumvirate,"  and  it  is  no  marvel  that  the  court  which  they  con- 
stituted stands  out  bold  in  the  annals  of  the  jurisprudence  of  our 
State  and  our  Nation.  It  was  a  great  court — true  to  itself,  true  to  its 
constituentfl,  true  to  the  highest  ideals  of  service,  and  fully  re- 
sponsive in  every  way  and  in  every  case  to  the  very  heart  throbs 
of  justice. 

According  to  Judge  Turley's  contemporaries,  and  absolutely  true, 
we  know,  by  the  opinions  he  wrote  upon  the  records  of  this  court, 
he  was  especially  distinguished  for  his  great  individuality  and  his 
almost  worshipful  regard  for  the  integrity  of  any  decision  arrived 
at  by  true  reasoning.  Such  decision,  regardless  of  apparent  tem- 
porary consequences  in  any  particular  case,  he  ever  insisted  upon' 
declaring  and  announcing  as  the  only  true  measure  of  justice  in 
any  particular  controversy. 

No  matter  how  learned  sophists  might  attempt  to  criticise; 
no  matter  how  Interested  litigants  or  factions  might  fume,  and 
for  a  time  condemn;  and  no  matter  that,  for  the  time  being — 
sincere  men,  not  trained  reasoners  in  the  law,  might  honestly  mis- 
understand and  be  confused — Judge  Turley  ever  realized,  and  simply 
acted  upon  the  realization,  that  the  just  decision  and  the  sound 
precedent  were  to  be  arrived  at  by  boldly  announcing  the  conclusion 
necessarily  resulting  when  pure  reasoning  is  applied  to  true  prem- 
isce.  He  always  acted  regardless  of  those  doubts  and  fears  which 
must  ever  frequently  arise  In  a  good  man's  mind,  and  without  ref- 
erence to  seeming,  but  frequently  deceptive,  consequences. 

While  of  great  and  rugged  independence,  Judge  Turley  believed 
in  strictly  adhering  to  precedent,  when  the  path  was  well  beaten  and 
the  way  was  straight.  In  construing  the  effect  of  a  clause  in  a 
policy  of  insurance  upon  goods  which  had  been  stolen  in  transit, 
Judge  Turley  said: 

"Thifi  is  a  question  at  the  present  day  not  to  be  reasoned 
about,  as  we  think  it  depends  entirely  upon  authority" — 
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and  then  he  proceeded  to  quote  Chancellor  Kent  and  certain  text  writ- 
ers on  Insurance  law. 

When  the  precedent,  however,  in  his  opinion  was  wrong,  no 
matter  if  it  were  a  recent  decision,  and  a  decision  of  our  own  State 
without  hesitation  or  apology,  Judge  Turley  would  expressly  and 
pointedly  brush  it  aside.  I  note  the  following  characteristic  sentence 
in  one  of  Judge  Turley's  opinions,  dealing  with  an  affirmative  con- 
tention of  one  of  the  parties  before  the  court: 


«<i 


'It  is  contended  for  the  defendant  in  error,  upon  the  au- 
thority of  the  case  of  Pike  v.  Oreen,  1  Yerg.,  465,  that  it  is.  This 
case  is  in  point  if  it  were  law,  but  we  think  it  is  not' 


»» 


Judge  Turley  said  this  with  reference  to  a  then  comparatively 
recent  decision  in  a  Tennessee  case  in  which  the  opinion  had  been 
written  by  no  less  a  personage  than  Chief  Justice  Catron  speaking 
for  himself  and  Justices  Peck  and  Whyte.  Judge  Turley  thus 
grasped  the  first  opportunity  to  correct,  without  apology,  what  he 
regarded  as  an  erroneous  precedent,  regardless  of  the  distinguished 
source  from  which  the  error  had  sprung. 

In  another  case,  the  trenchant  style  of  Judge  Turley  is  well  il- 
lustrated. A  young  school  teacher  had  been  horse-whipped  by  a 
wealthy  and  influential  father  of  a  recalcitrant  pupil  whom  the 
teacher  had  been  compelled  to  punish.  A  large  recovery  in  favor 
of  the  teacher  in  an  action  of  assault  and  battery  against  the  father, 
was  appealed  to  this  court,,  and  attacked  as  being  a  grossly  exces- 
sive recovery.  In  overruling  this  assignment  and  affirming  the  case, 
Judge  Turley,  among  other  things,  said: 


<(i 


'Who  can  begin  to  estimate,  in  dollars  and  cents,  what 
would  be  an  adequate  compensation  for  such  an  injury?  The 
man  who  could  ought  not  to  be  entitled  to  a  verdict  from  a 
jury  if  the  same  punishment  were  inflicted  upon  himself.' 


» 


Judge  Turley  wrote  the  opinion  of  the  court  in  Copeland  v.  State, 
7  Humph.,  479.  In  several  of  its  bearings  this  is  probably  the  most 
widely  quoted  criminal  decision  in  America. 

An  aged  and  long  suffering  wife,  who  possessed  grand-children, 
had  slain  with  a  knife  the  young  and  vicious  paramour  of  her  old 
and  faithless  husband.  The  aged  wife  had  been  convicted  of  murder 
in  the  second  degree,  and  given  a  sentence  which,  in  all  probability, 
would  have  confined  her  in  prison  for  the  remainder  of  her  life. 

The  opinion  is  a  rare  manifestation  of  a  profound  knowledge 
of  human  nature,  and  great  frankness  and  mercy  upon  the  part 
of  the  court. 

In  one  of  the  opening  paragraphs  of  the  opinion,  which  is  one 
of  the  longest  and  most  elaborate  Judge  Turley  ever  wrote,  in  speak- 
ing of  the  attitude  in  which  he  had  approached  the  conviction  of 
the  aged  wife,  he  frankly  and  boldly  declared: 

''We  do  not  deem  it  necessary  to  disguise  that  our  sym- 
pathies are  enlisted  in  her  favor,  and  that  we  have  examined 
this  record  with  the  view  of  ascertaining  if  there  were  any 
legal  grounds  upon  which  we  could  be  justified  In  giving  her  a 
new  trial,  and  with  an  anxious  desire  that  they  might  be  found." 

And  then,  for  the  sake  of  the  resulting  precedent,  the  careful 
and  Teamed  Judge  instantly  said: 

"But,  at  the  same  time,  we  deem  it  proper  to  observe  that, 
in  coming  to  the  conclusion  we  have,  we  are  not  sensible  that 
our  sympathies  misled  our  judgment,  or  biased  our  decision." 
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There  was  no  error  in  the  charge  of  the  trial  Judge,  nor  in  his 
rulings  upon  the  evidence.  The  opinion  of  Judge  Turley  in  this 
pitiful  case  then  proceeded  with  a  critical  analysis  of  the  evidence, 
and  the  application  of  his  true  and  pure  reasoning  powers  thereto. 
It  is  revealed  by  this  opinion  that  Judge  Turley,  as  much  as  any 
man  may,  not  only  possessed  a  profound  knowledge  of  human  nature, 
but  likewise  possessed  some  of  the  human  attributes  of  the  Savior 
when  he  walked  on  earth  among  men. 

It  appeared  from  the  evidence  in  the  case  that  prior  to  the 
slaying,  the  guilty  paramour  had  b^en  manifesting  more  animosity 
and  revengefulness  than  the  wronged  wife.  With  reference  to  this 
seemfngly  strange  condition,  Judge  Turley  said: 

"It  may  well  be  asked  how  it  is  possible  that  so  different 
a  state  of  mind  could  exist  in  the  injurer  and  the  injured.  It 
is  only  to  be  answered  by  saying  that  such  is  the  strange  anom- 
aly of  the  human  character  that  it  is  oftentimes  found  easier 
to  forgive  those  who  have  trespassed  against  us  than  those 
against  whom  we  have  trespassed; 


» 


.  It  is  hardly  necessary  to  add  what  Your  Honors  so  well  know — 
that  without  any  straining  of  the  timbers  of  the  law,  logic  and  mercy 
won  the  battle,  the  conviction  was  reversed,  and  the  aged  wife  was 
given  a  new  trial. 

There  are  volumes  of  Jud^re  Turley's  opinions  in  our  reports, 
and  in  every  field  of  the  law.  His  great  characteristics  as  a  writer 
were  terseness  of  style  and  absolute  clearness  of  expression. 

In  these  days  of  vast  law  libraries  and  a  vexing  multitude  of 
opinions  from  an  ever  increasing  multitude  of  courts,  the  hard 
working  lawyer  in  Tennessee  feels  that  he  is  getting  very  close  to 
the  bed-rock  of  justice  when  he  is  fortunate  enough  to  find  that 
Judge  Turley  once  considered  and  wrote  about  the  question,  or  a 
kindred  question,  to  the  one  involved  in  the  present  day  con- 
troversy. 

Judge  Turley's  contemporaries  were  accustomed  to  apply  to  him 
the  homely  backwoodsman's  compliment — saying  that  he  "hewed  to 
the  line,  and  let  the  chips  fall  where  they  might."  They  said  of  him 
in  this  connection,  and  we  know  of  him,  that  his  vision  was  so  clear 
and  his  great  mind  and  heart  and  body  were  so  adjusted  and  at- 
tuned that  he  "split  the  line"  as  he  hewed. 

At  the  Middle  Tennessee  bar  meeting  before  referred  to,  held 
in  honor  of  Judge  Turley's  memory  shortly  after  his  death,  Wash- 
ington and  Marshall  said  of  Judge  Turley's  opinion  in  the  case  of 
Green  v.  Allen,  5  Humphreys,  that  it  was  "a  monument  to  his  judi- 
cial fame."    They  said  that  this  great  opinion  was — 

"a  complete  exemplification  of  those  high  qualities  of  mind 
and  character  ascribed  to  Judge  Turley,  namely,  originality,  in- 
dependence, the  honest  love  of  truth,  hatred  of  the  shackles  of 
prejudice,  however  sanctified  by  time,  fearlessness  in  the  ex- 
position of  error,  no  matter  with  what  imposing  authority  it 
may  be  invested,  or  what  artificial  systems  may  be  built  upon 
it — discrimination,  the  power  of  investigation,  of  separating  true 
from  false  doctrine,  and  of  searching  out  from  a  mass  of  ob- 
solete learning,  all  that  still  remains  in  force,  and  of  distin- 
guishing what  is  applicable  to  our  institutions  from  what  is 
not." 

This  case  of  Oreen  v.  Allen  was  the  first  charitable  and  religious 
use  case  in  Tennessee.  It  was  the  great  "Church  and  State"  case 
of  that  day.    The  opinion  does  reveal  in  bold  bas-relief,  the  superb 
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intellect  and  the  great  human  heart  behind  the  hand  of  the  writer. 
Prom  the  opinion  of  Judge  Turley  in  tl^is  case  there  can  be  as- 
certained in  its  true  legal  bearing  and  philosophy  the  age-long 
contest  in  temporal  affairs  which  has  existed  between  the  Church 
and  the  State. 

Judge  Green  did  not  sit  in  this  famous  case.  Judge  Reese  con- 
curred in  the  majority  opinion  of  Judge  Turley,  while  Special  Judge 
John  J.  White  filed  a  learned  dissenting  opinion.  A  close  student 
of  the  opinions  of  the  "Great  Triumvirate"  cannot  help  regretting 
that  there  were  reasons  preventing  Judge  Green  from  sitting  in  this 
case,  and  cannot  help  from  wondering  with  which  opinion  that 
great  Judge  would  have  concurred. 

As  a  parting  tribute  I  want  to  say  that  in  any  and  every  night 
of  frenzy  and  confusion  Judge  Turley  had  the  great  Judicial  power 
and  faculty  of  holding  up  the  torch  of  reason  until  the  darkness 
disappeared — disappeared,  at  least,  so  far  as  his  clear  vision  and 
his  brave  footsteps  were  concerned. 

And  now  it  is  that,  after  more  than  sixty  years  have  passed 
since  his  untimely  death,  and  from  the  loving  hands  of  his  de- 
scendants, the  State  of  Tennessee  has  received  Judge  Turley's  por- 
trait, to  hang  where  it  belongs,  upon  the  walls  of  this  court  rodm, 
alongside  the  portraits  of  Green  and  Reese,  and  in  company  with 
the  portraits  of  Kent  and  Catron  and  Marshall  and  the  rest.  The 
portraits  of  the  "Great  Triumvirate"  upon  the  walls  of  our  West- 
minister are  now  complete. 

With  these  portraits  on  these  walls,  any  court,  in  any  future 
day,  that  can  live  and  move  and  act  with  ease,  beneath  the  search- 
ing scrutiny  of  their  gaze,  will  be  a  court  that  will  be  great  indeed, 
and  good  indeed,  for  our  people,  our  State  and  our  Nation. 

From  the  standpoint  of  the  bar  of  the  State,  I  believe  it  to  be 
but  simple  justice  to  say  that,  as  a  rule,  our  bench  has  ever  tried 
to  live  up  to  their  standards  and  ideals.  No  bench  in  this  or  any 
other  State  or  country  can  ever  do  any  more  than  this. 

I  appreciate  the  honor  of  presenting  at  this  time  these  views, 
in  which  I  feel  your  Honors  and  this  assemblage  will  concur. 

After  the   delivery   of  said  two  addresses,  said   portrait  was 
ordered  to  be  hung  upon  the  walls  of  the  court  room  at  Nashville,, 
along  with  the  other  portraits  of  former  Judges  and  Chief  Justices 
of  said  court. 
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A  TRIBUTE 

to  the  memory  of 

JOHN    HUGHES   HENDERSON 


At  the  December  term,  1915,  of  the  supreme  court  of  Tennessee, 
the  following  resolutions  of  respect  to  the  memory  of  Judge  John 
Hughes  Henderson  were  presented  to  the  court  in  open  session  by 
General  W.  W.  Faw,  of  the  Franklin  Bar,  and  ordered  by  the  Chief 
Justice,  under  direction  of  the  court,  to  be  spread  upon  its  minutes, 
and  to  be  printed  in  the  Tennessee  Reports,  accompanied  by  a  pic- 
ture of  Judge  Henderson. 

Pursuant  to  a  call  for  a  meeting  of  the  Bar  of  Franklin,  Tennes- 
see, to  take  appropriate  action  regarding  the  death  of  John  H.  Hen- 
derson, who  died  FYiday,  February  26,  1915,  the  members  of  the 
Bar  of  Franklin  met  at  the  court  house  on  Saturday,  February  27, 
1915. 

Judge  H.  H.  Cook  was,  on  motion,  chosen  to  preside  over  the 
meeting  and  W.  W.  Courtney  was  appointed  Secrkary.  The  Chair- 
man was  authorized  to  appoint  a  committee  from  the  Bar  of  Frank- 
lin to  draft  suitable  resolutions  expressive  of  the  regard  and  esteem 
in  which  John  H.  Henderson  was  held.  Pursuant  to  such  authority 
the  following  named  Committee  was  appointed  . 

E.    M.    Heabn,    Chairman, 
J.  C.  EVkileston, 
W.  W.  Faw, 
Ttleb  Bebby, 
P.  E.  Cox, 

The  committee  was  directed  to  report  their  action  to  a  meeting 
of  the  Bar  to  be  held  at  the  court  house  on  March  6,  1915. 

March  6,  1915,  E.  M.  Hearn.  on  behalf  of  the  committee,  sub- 
mitted these  resolutions: 

"On  Friday  morning,  February  26,  1915,  about  7:00  A.  M.,  John 
H.  Henderson  died  at  his  residence  at  Franklin,  Tennessee.  Prior 
to  about  three  years  ago  he  was  a  stron^/,  robust  man  and  enjoyed 
good  health;  hie  sickness  required  a  sui-gical  operation,  from  which 
he  rallied,  at  intervals,  and  improved  from  time  to  time,  but  his  once 
strong  vitality  was  impaired,  his  strength  gradually  declined,  and, 
although  he  was  called  upon  during  his  illness  to  confront  the  death 
of  his  beloved  daughter,  and  devoted  brother,  he  withstood  for  a 
time  these  terrible  ordeals,  until  nature's  final  warning  was  given 
him  that  the  end  was  near,  when  he  called  around  him  his  devoted 
family  and  gave  to  them  his  final  message  of  suggestion,  devotion 
and  love.  His  funeral  services  were  held  on'  Sunday,  February  28, 
1915,  at  the  Methodist  Church,  of  which  he  had  been  a  member 
since  he  was  eight  years  old. 

Judge  John  H.  Henderson  was  born  December  18,  1849,  on  a 
farm  in  Williamson  County,  Tennessee,  about  five  miles  from  Frank- 
lin, where  his  father.  Dr.  Samuel  Henderson,  lived  and  practiced  his 
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profession  as  a  physician.  His  youth  was  spent  in  working  on  the 
farm  and  attending  the  schools  in  the  vicinity  of  his  home  and  in 
Hayesville,  Ohio;  he  was  afterwards  employed  ad  agent  for  the 
Nashville  6  Decatur  Railroad  at  Franklin.  He  served  as  deputy 
county  court  clerk  for  a  short  while,  until  he  began  his  legal  edu- 
cation at  the  University  of  Virginia,  from  which  he  graduated,  and 
then  began  the  practice  of  law  at  Franklin  in  1873.  He  was  succes- 
sively associated  in  the  practice  with,  Hon.  Burke  Bond,  Hon.  C.  R. 
Berry  and  Judge  J.  C.  Eggleston  until  the  time  of  the  completion 
of  the  education  of  his  own  son,  Tom  P.  Henderson,  after  which 
Judge  Henderson  and  his  son  were  associated  in  the  practice. 

In  1879,  Judge  Henderson  was  married  to  Miss  Lizzie  Perkins, 
a  daughter  of  Samuel  Perkins,  and  a  member  of  one  of  the  pioneer 
families  of  the  county,  well  known  for  the  intelligence,  thrift  and 
worth  of  its  members. 

Judge  Henderson  spent  fifty-seven  of  the  sixty-five  years  of  his 
life  a  consistent  and  active  member  of  the  Methodist  Church  serving 
for  some  time  as  an  official  of  that  Church.  He  carried  into  his 
every  day  life  and  into  his  dealings  with  his  fellow-men  a  manly 
deportment  which  won  for  him  the  esteem  and  confidence  of  his 
associates  and  the  public  in  general  and  when  the  end  came  his 
greatest  comfort  was  his  faith  in  Christ 

In  his  political  life  he  was  affiliated  with  the  Democratic  Party, 
and  was  always  active  in  the  promotion  of  its  principles  and  prog- 
,ress. 

He  served  as  President  of  the  State  Bar  Association  from  June, 
1904  to  July  1905:  During  the  illness  of  Justice  John  S.  Wilkes  he 
served  as  an  Associate  Justice  of  the  supreme  court  of  the  State 
for  about  eighteen  months;  his  published  opinions  are  clear,  con- 
cise, fair,  and  indicative  of  the  legal  mind  he  possessed;  and 
through  every  line  and  word  may  be  seen  the  determination  to  mete 
out  Justice  and  right  to  all  litigants,  and  in  them  all  the  noble 
christian  character  of  the  man  is  apparent. 

As  a  native-born  and  life-long  citizen  of  the  county,  he  was 
actively  interested  in  maintaining  her  proud  reputation  and  in  aid- 
ing in  every  way  to  promote  the  welfare  of  her  citizens  and  improve 
the  condition  of  her  people. 

As  a  man,  he  was  kind,  charitable  and  quiet,  and  abhorred  os- 
tentation or  display;  he  was  full  of  sympathy,  which  lost  no  op- 
portunity for  expression,  a  dependable  friend,  a  faithful  and  loving 
husband,  and  a  devoted  parent;  a  man  enjoying  the  greatest  bless- 
ing Known  to  mankind,  the  consciousness  of  being  and  living  a 
Christian. 

As  a  lawyer,  he  possessed  a  mental  endowment  which  his  un- 
tiring energy  cultivated  and  improved,  he  stood  for  high  ideals 
within  his  profession — the  honor  of  the  Bar  and  the  dignity  of 
the  Bench;  he  was  earnest  and  persistent  in  his  advocacy  of  prin- 
ciples he  believed  to  be  right;  amid  all  the  contentions  of  litigation. 
Judge  Henderson's  conduct  was  so  manifestly  controlled  by  high 
principles  as  to  compel  the  respect  of  his  adversary.  His  was  a  life 
approved  by  his  fellow-men,  and  an  honor  to  his  community  and 
State.    Therefore,  be  it  resolved: 

(1)  That  in  the  death  of  John  H.  Henderson  the  State  has 
lost  an  upright  citizen,  the  legal  profession  a  member  whose  life  ex- 
emplified its  highest  and  purest  ideals,  and  his  associates  at  the  Bar 
a  devoted  friend  whose  example  may  well  be  followed  with  the  as- 
surance that  it  will  elevate,  ennoble  and  benefit  them.  By  his  up- 
right life  and  modest  and  unassuming  character  he  won  the  esteem 


A  Tribute  to  Judge  Jno.  H.  Henderson,        xv 

of  his  people  and  the  good  will  and  affection  of  hie  brother  lawyers. 

(2)  That  we  tender  our  sincere  sympathy  to  his  family  and  that 
the  Secretary  be  instructed  to  prepare  and  preesnt  a  copy  of  these 
resolutions  to  them. 

(3)  That,  as  a  further  mark  of  respect  for  this  good  man  and 
brother  lawyer,  these  resolutions  be  presented  to  the  supreme 
court  by  H.  H.  Cook,  to  the  chancery  court  of  Williamson  County  by 
H.  P.  Fowlkes,  to  the  circuit  court  of  Williamson  County  by  E.  M. 
Hearn,  and  to  the  county  court  of  Williamson  County  by  J.  C.  Eggles- 
ton,  with  the  request  that  they  be  entered  on  the  minutes  of  said 
courts,  respectively. 

Respectfully  submitted  this  March  6,  1915. 

E.    M.    Hearn,    Chairman, 

J.  C.  Eggleston, 

P.  E.  Cox, 

Walter  W.  Faw, 

Ttler  Berrt. 
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{Continued  frpni  Vol.  133.) 

Southern  Express  Company  v.  Potter  Bros. 
{NashvUle.    December  Term,  1915.) 

1.  CARRIERS.     Express  company.     Duty  of  delivery. 

The  duty  of  an  express  company  In  respect  to  delivery  of  con- 
signments differs  from  that  resting  on  railway  carriers,  in 
that  its  duty  of  delivery  does  not  terminate  on  the  arrival  of 
the  goods  at  the  station  of  destination,  but  it  is  required  to 
deliver  the  goods  to  the  consignee  In  person  or  to  his  authorized 
agent  at  his  place  of  business  or  residence.  (Post,  pp,  3,  4.) 

Case  cited  and  approved:  Hutchinson  v.  U.  S.  Express  Co.,  63 
W.  Va.,  128. 

2.  CARRIERS.  Express  company.  Delivery.  Waiver. 
Where  an  express  company  offers  to  make  delivery  at  the  con- 
signee's place  of  business,  and  the  consignee  declines  for  rea* 
sons  of  his  own  convenience,  the  company's  liability  as  a  com- 
mon carrier  then  terminates,  and  the  consignee  has  no  power 
to  prolong  such  liability,  however  Inconvenient  it  may  be  for 
him  to  receive  the  goods.    {Post,  pp.  4,  6.) 

Cases  cited  and  approved:  Marshall  v.  American  Exp.  Co.,  7  Wis., 
1;  Bullard  v.  American  Exp.  Co.,  61  Am.  St  Rep.,  376;  Toung 
V.  Smith,  3  Dana  (Ky.),  91;  Southern  Exp.  Co.  v.  Holland,  109 
Ala.,  362;  Kremer  v.  Southern  Exp.  Co.,  46  Tenn.,  366;  Pen- 
ner  v.  Buffalo,  etc,  R.  Co.,  44  N.  Y.,  505;  Blumenthal  v. 
Brainerd,  38  Vt,  402;  United  Fruit  Co.  v.  New  York,  etc.,  Co., 
104  Md.,  667. 
134Tcnn.]  (l) 
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8.  CARRIERS.  Express  company.  Warehouseman.  Liability. 
Where  an  express  company  offered  to  make  prompt  delivery  of 
a  consignment  of  goods,  and  its  liability  as  carrier  was  deter- 
mined by  the  consignee's  request  that  they  be  left  on  the  sta- 
tion platform  for  his  convenience,  and  the  company,  to  pro- 
tect them  from  trespassers,  put  them  in  the  station,  its  liability 
was  only  that  of  a  warehouseman,  and,  where  the  station  was 
burned  without  its  fault,  it  was  not  liable  for  the  value  of  the 
goods.    (Post,  pp.  5,  6.) 


PROM  WHITE 


Appeal  from  the  Circuit  Court  of  White  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
C.  E.  Snodgrass,  Judge. 

H.  Camp,  for  plaintiffs. 

L.  D.  HiiiL,  for  defendant. 

Mb.  Justice  Wiu^iams  delivered  the  opinion  of  the 
Court. 

Potter  Bros.,  a  mercantile  firm  doing  business  at 
Sparta,  brought  this  action  to  recover  the  value  of  a 
steel  burial  vault  consigned  to  them  by  express. 

The  undisputed  facts  are:  That  the  vault  reached 
Sparta  about  two  o'clock  in  the  afternoon.  The  ex- 
press company  at  that  place  had  in  its  employ  a  driver 
whose  duty  it  was  to  deliver  packages  to  consignees 
who  lived  within  the  corporate  limits.  Shortly  after 
the  vault  arrived  at  the  depot,  in  which  was  the  express 
office  and  wareroom  this  employee  delivered  several 
small  packages  to  the  firm,  and  at  the  same  time  col- 
lected the  carriage  charges  on  those  packages  and  on 
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the  vault,  informing  one  of  the  firm  that  the  vault  had 
arrived  at  the  depot,  and  that  he  (the  driver)  was  go- 
ing back  to  the  depot  for  another  load  of  express  mat- 
ter, and  would  then  deliver  the  vault  at  the  business 
house  of  Potter  Bros.  A  member  of  the  firm  signed 
the  delivery  book  for  the  vault,  and,  as  he  testifies, 
told  the  driver  that  *  *  it  would  not  be  necessary  to  han- 
dle the  vault  but  once  and  to  leave  it  on  the  platform 
outside  the  depot,*'  that  the  vault  was  to  be  taken  to 
a  cemetery  outside  of  delivery  limits,  and  that  the 
firm's  wagon  would  come  and  get  the  vault  and  take 
it  directly  to  the  cemetery  for  use  the  next  day. 

The  driver  at  nightfall,  instead  of  leaving  the  vault 
on  the  platform,  put  it  inside  the  warehouse,  where  all 
express  matter  was  stored  for  safe-keeping. 

The  depot  (includiiig  the  platform)  was  destroyed 
by  fire  during  the  night  of  the  same  day,  and  the  only 
proof  on  the  point  is  to  the  eflFect  that  the  vault  would 
have  been  rendered  worthless  by  the  fire  if  it  had  been 
left  on  the  platform. 

The  circuit  judge  and  court  of  civil  appeals  have  held 
the  express  company  liable  as  carrier,  and  therefore 
insurer.  If  the  vault  was  held  by  the  company  as  ware- 
houseman at  the  time  of  the  fire,  it  is  not  contended 
that  culpable  negligence  on  its  part  is  shown. 

The  duty  of  an  express  company  in  respect  of  a  de- 

* 

livery  of  consigned  articles  differs,  usually  and  here, 
from  that  resting  on  railway  carriers,  in  that  it  is  re- 
quired to  deliver  the  goods  to  the  consignee  in  person, 
or  to  his  authorized  agent,  at  his  place  of  business  or 
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residenoe ;  the  duty  of  carriage  not  terminating  on 
the  arrival  of  the  goods  at  the  station  of  destination. 
Hutchinson  v.  U.  8.  Express  Co.,  63  W.  Va.,  128,  59 
S.  E.,  949, 14  L.  B.  A.  (N.  S.),  393,  and  note;  Hutchin- 
son on  Carriers,  sec.  716 ;  6  Cyc.  454. 

However,  the  rule  is  subject  to  qualifications.  One 
of  these  is  that  a  delivery  at  such  a-  place  of  business 
may  be  waived  by  the  consignee.  Where  there  is  an 
offer  to  make  delivery,  declined  by  the  consignee  in 
order  to  serve  his  convenience,  the  company's  ** lia- 
bility as  a  common  carrier  is  from  that  moment  at  an 
end,  and  the  consignee  has  no  power  to  prolong  that 
liability,  however  inconvenient  it  may  be  for  him  to 
receive  the  goods.''  4  R.  C.  L.,  sec.  281;  Marshall  v. 
American  Express  Co.,  7  Wis.,  1,  73  Am.  Dec,  381; 
note  to  BuUard  v.  American  Exp.  Co.,  61  Am.  St.  Rep., 
375;  Young  v.  Smdth,  3  Dana  (Ky.),  91,  28  Am.  Dec, 
57,  60 ;  Southern  Exp.  Co.  v.  Holland,  109  Ala.,  362,  19 
South.,  66;  Kremer  v.  Southern  Exp.  Co.,  6  Cold.  (46 
Tenn.),  356. 

In  this  case  the  company's  offer  of  prompt  delivery 
was  followed  by  the  consignee's  request  that  the  vault 
be  left  where  it  then  laid — on  the  depot  platform — so 
that  its  further  movements  therefrom  to  the  cemetery 
might  be  made  by  the  servants  of  the  consignees.  This 
terminated  the  liability  of  the  carrier. 

*' Where  the  carrier  is  ready  to  deliver  the  goods, 
but  on  account  of  the  lateness  of  the  hour  they  are 
left  in  the  depot  overnight,  at  the  consignee 's  request, 
although  probably  for  the  convenience  of  both  parties, 
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the  carrier  remains  liable  thereafter,  as  warehouse- 
man only,  without  regard  to  the  length  of  time  that 
has  elapsed  since  the  arrival  of  the  goods.  5  Am.  & 
Eng.  Eneyc.  of  Law  (2d.  Ed.),  273,  citing  Fenner  v. 
Buffalo,  etc.,  R.  Co.,  44  N.  Y.,  505,  4  Am.  Rep.,  709 ; 
Blumenthal  v.  Brainerd,  38  Vt.,  402,  91  Am.  Dec,  349. 
The  reason  for  this  is  obvious.  The  carrier  is  entitled 
to  complete  its  contract  and  to  release  itself  from  its 
liability  as  insurer  of  the  goods,  by  promptly  delivering 
thenx  upon  their  arrival.  If,  being  ready  and  offering 
to  make  the  delivery,  it  is  induced  by  the  consignee 
not  to  perform  that  part  of  its  duty,  and  not  to  per- 
form it  merely  for  the  purpose  of  serving  the  conven- 
ience of  the  consignee,  the  latter  cannot  be  permitted, 
should  the  goods  perish  after  they  would  have  been 
delivered  but  for  the  request  that  they  should  not  be 
delivered,  to  contend  that  their  nondelivery,  occa- 
sioned by  their  destruction  in  the  interim,  was  a  breach 
of  the  carrier's  original  duty  to  deliver,"  United 
Fruit  Co.  V.  New  York,  etc.,  Co.,  104  Md.,  567,  65  Atl., 
415,  8  L.  B.  A.  (N.  S.),  240,  10  Ann.  Cas.,  437;  6  Cyc, 
456. 

The  fundamental  error  in  the  argument  of  the  court 
of  civil  appeals  is  the  assumption  that  the  original 
duty  to  deliver  had  not  been  performed  and  would  not 
be  until  the  vault  was  placed  on  the  platform.  By  the 
undisputed  testimony,  it  was  on  the  platform  when 
the  consignee's  instructions  were  given  that  it  be  left 
there.    Its  only  movement  from  that  place  was  into 
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the  warehouse.  The  duty  of  carrier  and  the  liability 
of  insurer  being  then  at  an  end,  that  step  on  the  part 
of  the  company  was  taken  in  its  capacity  of  warehouse- 
man. The  manifest  and  avowed  purpose  was  to  safe- 
guard the  vault  from  injury  by  trespassers. 

Writ  of  certiorari  granted.    Reversed,  with  judg- 
ment here  for  the  express  company. 
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Bank  of  Whitehouse  v.  Baldbidge,  et  al. 
{NashviUe,    December  Term,  1915.) 

1.  INTERPLEADER.     Nature  of  remedy. 

A  bill  of  interpleader  is  ordinarily  filed  when  two  or  more  per- 
sons claim  the  same  debt,  or  duty,  or  other  thing,  from  the  com- 
plainant by  different  or  separate  interests;  and  he,  not  knowing 
to  which  of  the  claimants  he  ought  of  right  to  render  the  same 
debt,  etc.,  and  fearing  that  he  may  suffer  injury  from  their  con- 
flicting claims,  files  a  bill 'against  them,  and  prays  that  they 
may  be  compelled  to  interplead,  and  state  their  several  claims, 
so  that  the  court  may  adjudge  to  whom  the  same  debt,  etc., 
belongs.     {Post,  pp.  8-16.) 

Gases  cited  and  approved:  Stephenson  v.  Burdette,  10  L.  R.  A. 
(N.  S.),  748;  Ranch  v.  Ft.  Dearborn  Nat  Bank,  11  L.  R.  A. 
(N.  S.),  545. 

2.  INTERPLEADER.     Grounds.     In  general. 

The  essentials  of  a  bill  of  interpleader  are  that  two  or  more 
persons  must  be  claiming  adversely  to  each  other,  from  the 
same  person,  the  same  thing,  debt,  or  duty,  which  debt,  etc., 
must  be  specific  and  definite,  that  the  holder  thereof  must 
have  no  title,  claim,  or  interest  in  or  to  it,  and  that  he  must 
be  so  situated  that  if  he  comply  with  the  demands  of  either 
claimant  he  is  in  danger  of  being  held  liable  therefor  by  the 
other,  and  that  he  must  not  1}e  under  any  special  liability  to 
either  claimant  with  reference  to  the  thing  in  dispute,  but 
must  be  absolutely  indifferent  between  them,  and  that  there 
must  be  annexed  to  the  bill  an  affidavit  of  noncollusion,  unless 
the  bill  aVers  noncollusion,  and  is  sworn  to.     (Post,  pp.  8-16.) 

3.  INTERPLEADER.      Requisites.      Identity  of  debt. 

Complainant  bank  purchased  notes  given  by  the  purchasers  of 
an  insurance  company's  certificates,  partly  for  cash  and  partly 
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^  for  its  own  certificates  of  deposit,  aggregating  $7,129.50,  which 
certificates  of  deposit  the  insurance  company  then  sold.  Bills 
were  filed  against  it,  one  by  parties  seeking  to  recover  the 
amount  of  notes  paid  to  it,  on  the  ground  of  the  fraud  of  the 
insurance  company  to  whom  the  notes  were  given,  another  by 
parties  seeking  to  enjoin  It  from  collecting  such  notes,  and  a 
suit  was  brought  by  a  bank  seeking  to  recover  the  face  value 
of  the  complainant's  certificates  of  deposit  ITeZd,  that  neither 
class  of  the  claimants  against  complainant  was  claiming  any 
debt  or  thing  that  either  of  the  other  classes  was  claiming, 
but  that  each  class  of  claims  was  separable,  and  hence  that 
complainant  could  not  maintain  a  bill  of  interpleader.  i^Fo^t^ 
pp.  8-16.) 


.FROM  ROBERTSON 


Appeal   from   the   Chancery   Court   of   Robertson 
County. — J.  W.  Stout,  Chancellor. 


A.  E.  &  J.  E.  Garneb,  for  appellant. 

R.  B.  C.  Howell  and  Lewis  Tillman,  for  appellee. 
Brown. 

True  &  Dorset,  for  other  appellees. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

Joe  Brown's  demurrer  to  the  bill  of  the  Bank  of 
Whitehouse,  seeking  to  compel  Brown  to  interplead 
with  divers  other  parties,  made  defendants  to  the  bill, 
was  properly  sustained  by  the  chancellor.  In  his 
work,  '* Suits  in  Chancery,''  at  section  1106,  Chancel- 
lor Gibson  says : 
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**A  bill  of  interpleader  is  ordinarily  filed  when  two 
or  more  persons  claim  the  same  debt,  or  duty,  or  other 
thing,  from  the  complainant  by  different  or  separate 
interests ;  and  he,  not  knowing  to  which  of  the  claim- 
ants he  ought  of  right  to  render  the  same  debt,  duty, 
or  other  thing,  and  fearing  that  he  may  suffer  injury 
from  their  conflicting  claims,  files  a  bill  against  them, 
and  prays  that  they  may  be  compelled  to  interplead, 
and  state  their  several  claims,  so  that  the  court  may 
adjudge  to  whom  the  same  debt,  duty,  or  other  thing 
belongs. ' ' 

See,  also,  sections  1107,  1108,  and  1109.  At  section 
1110,  the  learned  author  sets  out  the  essentials  of  a 
bill  of  interpleader  thus : 

**(1)  Two  or  more  persons  must  be  claiming  ad- 
versely to  each  other,  from  the  same  person  the  same 
thing,  debt,  or  duty.  (2)  This  thing,  debt,  or  duty, 
must  be  specific  and  definite,  and  the  holder  thereof 
must  have  no  title,  claim,  or  interest,  in  or  to  it.  (3) 
The  holder  must  be  so  situated  that,  if  he  comply  with 
the  demands  of  either  claimant,  he  is  in  danger  of  be- 
ing held  liable  therefor  by  the  other.  (4)  The  holder 
must  not  be  under  any  special  liability  to  either  claim- 
ant with  reference  to  the  thing  in  dispute,  but  must  be 
absolutely  indifferent  between  them.  (5)  And  there 
must  be  annexed  to  the  bill  an  affidavit  of  noncoUu- 
sion  unless  the  bill  avers  noncoUusion,  and  is  sworn 
to." 

For  general  authority  on  the  question,  see  those 
cited  by  Mr.  Gibson  to  sustain  the  text  of  the  sections 
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above  noted,  and  also  the  case  notes  to  Stephenson  v. 
Burdette,  10  L.  B.  A.  (N.  S.),  748,  and  Ranch  v.  Ft. 
Dearborn  National  Bank,  11  L.  B.  A.  (N.  S.),  545. 

From  the  bill  of  the  Bank  of  Whltehouse,  and  the  ex. 
hibits  thereto,  it  appears  thut  the  National  Assurance 
Company,  a  Georgia  corporation,  sold  to  sundry  par- 
ties what  are  called  *  *  income  certificates.  ^ '  The  certifi- 
cates were  issued  by  said  company,  and  it,  upon  sale  of 
such  certificates,  would  take  the  notes  of  the  purchasers 
thereof.  These  notes  were  made  payable  to  the  order 
of  the  makers,  and  by  them  indorsed.  The  company 
did  a  large  business  in  the  sale  of  these  certificates, 
and  after  it  had,  by  separate  sales  made  upon  the  plan 
above  indicated,  floated  a  large  number  of  its  certifi- 
cates and  acquired  the  separate  notes  of  a  large  number 
of  persons  payable  and  indorsed  respectively  as  above 
stated,  the  company  sold  these  notes  to  divers  country 
banks.  In  its  sale  of  these  notes  to  the  country  banks, 
the  company  would  accept  such  part  of  the  proceeds 
of  each  note  in  cash  as  it  and  the  particular  bank  could 
agree  upon,  and  for  the  balance  the  company  would 
would  take  a  certificate  of  deposit,  issued  by  the  bank 
(bearing  three  per  cent,  interest  for  one  year,  but  no 
longer  unless  renewed),  and  maturing  at  one  year  from 
date  of  issuance.  In  the  generous  distribution  of  its 
patronage  over  quite  a  wide  territory,  the  company  did 
not  overlook  the  Bank  of  Whltehouse,  but,  on  the  con- 
trary, sold  notes  to  it  for  which  the  bank  paid  part 
cash  (the  amount  of  the  cash  not  appearing),  and  for 
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the  balance  the  Bank  of  Whitehouse  issued  its  certifi- 
cates of  deposit.  The  aggregate  amount  of  the  cer- 
tificates so  issued  by  it  appears  by  its  bill  to  have 
been  the  sum  of  $7,129.50.  After  obtaining  these  cer- 
tificates of  deposit  from  the  Bank  of  Whitehouse,  the 
company  sold  said  certificates  to  divers  persons,  pre- 
sumably for  cash.  What  became  of  this  cash  does 
not  appear,  but  it  does  appear  that  the  transactions 
outlined  above  occurred  prior  to  the  1st  day  of  Sep- 
tember, 1912,  at  or  about  which  date  the  assurance 
con>pany  was  called  on  by  the  Insurance  Department 
of  the  State  of  Georgia  for  a  full  report  of  its  assets 
and  Uabilities,  which  report  was  submitted  on  Septem- 
ber 26,  1912,  and  showed  the  company  to  be  then  in- 
solvent. Thereafter  its  affairs  were  by  legal  pro- 
ceedings in  Georgia  placed  in  the  hands  of  a  receiver 
in  the  month  of  October,  1912.  The  name  of  the  re- 
ceiver was  Jerome  Moore,  and  he  is  made  a  party  de- 
fendant to  the  bill  of  the  Bank  of  Whitehouse  in  this 
cause.  After  the  receiver  was  appointed,  the  Bank  of 
Whitehouse  became  involved  in  controversies  with  the 
parties  defendant  to  this  bill,  and  these  controversies 
were  of  three  general  classes,  which,  for  convenience, 
will  be  noted  accordingly,  and  when  the  bill  of  the  Bank 
of  Whitehouse,  seeking  to  compel  each  of  its  adver- 
saries to  interplead  with  each  other,  was  filed  in  this 
cause,  the  adversaries  of  the  bank  were  maintaining 
against  it  separate  suits  in  the  chancery  court  of  Rob- 
ertson county,  either  by  original  bill  or  intervention 
proceedings;  each  one  of  said  suits  falling  within  one 
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or  th-e  other  of  the  three  general  classes  above  men- 
tioned. 

First.  The  bank  had  been  sued  by  J.  T.  Murphy, 
J.  iL.  Baldridge,  and  H!  T.  Webb.  Each  of  these  com- 
plainants had  filed  against  the  bank  his  separate  bill 
of  complaint.  Each  of  these  complainants  by  his  bill 
sought  to  recover  from  the  bank  the  sum  of  $1,000  with 
interest.  The  ground  of  recovery  relied  on  in  each  case 
was  that  each  complainant  had,  by  fraud  of  the  assur- 
ance company,  been  induced  to  execute  his  note  or 
notes  payable  to  his  order,  and  indorsed  by  him  in 
blank,  and  to  deliver  such  note  or  notes  to  said  insur- 
ance company  in  consideration  of  its  worthless  income 
certificates,  and  that  said  company  had  sold  said  note 
or  notes  to  the  Bank  of  Whitehouse,  and  that  each 
complainant  had  respectively  paid  the  amount  of  his 
note  or  notes  at  maturity  to  the  bank,  and  that,  because 
of  fraud  in  the  transaction  set  out  in  each  bill,  each 
complainant  was  entitled  to  recover  from  the  bank  the 
full  amount  of  the  note  or  notes  which  each  complain- 
ant had  paid  to  the  bank  as  aforesaid. 

Second.  W.  0.  Luton  filed  his  separate  bill  against 
the  bank  seeking  to  enjoin  it  from  collecting  his  note 
which  the  bank  held,  having  received  the  same  from 
the  assurance  company,  and  this  relief  was  prayed 
upon  the  ground  that  the  assurance  company  had 
fraudulently  induced  the  complainant  in  that  suit  to 
execute  and  deliver  said  note  to  it,  in  consideration  of 
its  delivery  to  him  of  worthless  income  certificates, 
and,  on  account  of  this  and  other  frauds  averred  in 
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the  bill,  the  relief  above  indicated  was  prayed  for  by 
the  complainant.  On  like  grounds  as  those  set  out  in 
the  case  last  above  was  based  the  joint  bill  of  L.  M. 
Merritt  and  Miss  Nellie  Merritt,  by  which  it  was 
sought  to  enjoin  the  bank  from  collecting  two  notes 
made  by  the  Merritts  and  delivered  to  the  assurance 
company.  One  of  these  notes  was  for  the  sum  of  $300, 
the  other  was  for  the  sum  of  $200,  and  each  of  them, 
the  bill  averred,  was  to  be  held  by  the  bank  as  the 
transferee  of  the  insurance  company. 

Third.  In  this  class  falls  the  suit  by  petition  of  in- 
tervention brought  by  the  Eiceville  Bank,  seeking  to 
recover  from  the  Bank  of  Whitehouse  the  face  value 
with  interest  of  certain  certificates  which  the  bank  of 
Whitehouse  had  theretofore  issued,  and  of  which  cer- 
tificates the  Eiceville  Bank  averred  itself  to  be  the 
true  owner.  These  certificates  are  described  as  fol- 
lows: Certificate  No.  155,  dated  June  5,  1912,  $625. 
Certificate  No.  162,  dated  June  8, 1912,  $475.  The  face 
value  of  these  certificates  was  the  sum  of  $1,100,  which 
the  Riceville  Bank  sought  to  recover  from  the  Bank 
of  Whitehouse,  together  with  interest  thereon. 

In  the  third  class  also  falls  the  suit  by  intervention 
petition  of  the  Murphy  State  Bank,  seeking  to  recover 
from  the  Bank  of  Whitehouse,  upon  certain  other  of 
its  certificates  of  deposit  described  as  follows :  Certi- 
ficate No.  160,  dated  June  7,  1912,  $234.50.  Certifi- 
cate No.  170,  dated  June  18,  1912,  $760.  Certificate  No. 
173,  dated  June  20,  1912,  $475.  Certificate  No.  174, 
dated  June  24,  ljfl2,  $475.     The  total  amount  sued  for 
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by  the  Murphy  State  Bank,  as  shown  by  the  above  cer- 
tificates, was  $1,944.50. 

Finally,  in  the  third  class  falls  the  suit  by  original 
bill  of  Joe  Brown,  seeking  to  recover  from  the  Bank  of 
Whitehouse  on  its  certificates  of  deposit,  described  as 
follows:  Certificate  No.  163,  dated  June  10,  1912, 
$950.  Certificate  No.  164,  dated  June  10,  1912,  $1,235. 
Certificate  No.  165,  dated  June  12,  1912,  $950.  Cer- 
tificate No.  161,  dated  June  12,  1912,  $950 — ^making  the 
total  amount  sought  to  be  recovered  by  Joe  Brown 
$4,085,  together  with  interest. 

From  the  foregoing  analysis  of  the  suits  falling 
within  the  three  general  classes,  it  is  to  be  observed 
that  the  aggregate  principal  sum  of  the  demands 
made  by  these  suits  against  the  Bank  of  Whitehouse 
was  the  sum  of  $7,129.50,  which  is  the  same  amount 
that  its  bill  shows  that  its  outstanding  certificates  of 
deposit  aggregated. 

It  is  apparent  that  the  complainants  of  the  first 
class  say  to  the  bank,  in  substance,  *'Our  demand  on 
you  is  that  you  return  to  us  with  interest  the  money 
we  paid  you  in  liquidation  of  our  notes."  And  so  we 
see  the  specific  *^ thing,  debt,  or  duty"  which  the  com- 
plainants of  this  class  were  demanding  from  the 
bank  at  the  time  it  filed  its  bill  in  this  cause.  It  is 
also  apparent  that  the  complainants  in  the  second  and 
third  classes  of  suits  are  asserting  no  interest  what- 
soever in  the  particular  thing,  debt,  or  duty  demanded 
by  the  complainants  in  the  first  class  of  suits. 
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Passing  now  to  the  complainants  of  the  second  class 
of  suits :  These  say  to  the  bank :  ^  ^  Return  to  us  our 
notes,  or  bring  them  into  court  to  be  cancelled  by  its 
decree.'*  It  is  manifest  that  th-e  thing,  debt,  or  duty 
which  these  complainants  are  asserting  against  the 
Bank  of  Whitehouse  is  entirely  separate  and  apart 
from  any  demands  made  against  the  bank  by  the  com- 
plainants in  the  first  and  third  classes  of  suits. 

We  now  come  to  consider  the  complainants  of  the 
third  class:  Their  demand  upon  the  bank  is  the  full 
face  value,  with  interest,  of  the  certificates  of  deposit 
issued  by  the  bank  and  described  in  the  respective 
pleadings  of  the  complainants  who  belong  to  this  class, 
and  it  is  clear  that  the  complainants  in  the  first  and 
second  classes  of  suits  have  and  are  asserting  no  in- 
terest und-er  these  pleadings  in  the  thing,  debt,  or  duty 
which  the  complainants  of  the  third  class  are  assert- 
ing against  the  bank.  The  question  then  arising  is: 
How  can  these  three  classes  of  complainants  be  re- 
quired to  interplead,  since  it  is  apparent  that  neither 
class  is  claiming  against  the  bank  any  thing,  debt,  or 
duty  that  either  one  of  the  other  classes  is  also  claim- 
ing against  the  bank.  It  is  clear  that  a  controversy 
between  these  complainants  of  the  different  classes 
does  not  exist  and  it  is  impossible  under  their  plead- 
ings. Each  class  of  complainants  has  its  separable  con- 
troversies against  the  Bank  of  Whitehouse,  but  the 
bank  holds  no  stake  in  which  either  of  the  classes  of 
complainants  asserting  claims  against  it  is  in  conflict 
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with  any  claim  made  by  the  other  two  classes  of  com- 
plainants. 

It  results  that  the  demurrer  of  Joe  Brown  was,  in 
our  opinion,  well  made,  and  the  decree  of  the  chancel- 
lor is,  accordingly,  affirmed. 


7  Thompson]     DECElMBER  TERM,  1915.  17 

Conquest  v.  Broadway  Nat.  Bank. 


Mbs.  Nancy  E.  Conquest  v.  Bboadway  National  Bank. 
{NashviUe.    December  Term,  1915.) 

1.  BANKS    AND    BANKING.      Depositors.      Relation    between 
bank  and  depositor. 

The  relation  between  bank  and  depositor  is  that  of  debtor  and 
creditor,  so  that,  where  at  the  time  of  the  death  of  a  depositor 
the  bank  holds  his  note,  it  may  set  oft  the  amount  thereof 
against  his  deposit,  though  the  note  is  not  yet  due,  regardless 
of  whether  the  bank's  right  be  regarded  as  a  lien  or  not.  {Post, 
p.  21.) 

Cases  cited  and  aproved:  Harris  v.  Bank,  110  Tenn.»  249;  Wag- 
ner V.  Bank,  122  Tenn.,  164;  Nashville  Trust  Co.  y.  Bank,  91 
Tenn.,  350. 

2.  BANKRUPTCY.     Banks  and  banking.     Depositors.     Relation 
between  bank  and  depositors. 

The  same  right  extends  to  the  bank  as  against  the  assignee  for 
the  benefit  of  creditors  of  the  depositor  or  against  his  trustee 
in  bankruptcy.     {Post,  p,  21.) 

Case  cited  and  approved:  New  York  County  Nat.  Bank  v.  Massey, 
192  U.  S.,  138. 

3.  BANKS    AND    BANKING.       Depositors.       Relation    between 
bank  and  depositors. 

The  same  right  extends  in  case  of  insolvency  of  the  depositor 
to  unmatured  debts  against  the  administrator  of  the  depositor. 
(Post,  p.  22.) 

Cases  cited  and  approved:  Ford  v.  Thornton,  3  Leigh  (Va.),  695; 
Knecht  v.  N.  S.  Savings  Inst.,  2  Mo.  App.,  563;  Mathewson  v. 
StrafTord  Bank,  45  N.  H.,  108;  Camden  Nat.  Bank  v.  Green,  45 
N.  J.  Eq.,  546. 

134  Tenn.    2. 
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4.  BANKS  AND  BANKING.  Relations  with  depositors.  Set- 
off of  debts  to  bank.     Rights  of  widow. 

A  bank  cannot  be  deprived  of  the  right  to  set  off  against  the  es- 
state  of  a  decedent  depositor  the  amount  of  a  note  held  by  it 
against  him  by  the  assignment  of  the  deposit  to  the  widow  as 
her  year's  support,  since  she  claims  through  her  husband.  (Post, 
p..  22.) 

5.  EXECUTORS  AND  ADMINISTRATORS.  Set-off  of  unnna- 
tured  debts.     Statutes.     Construction. 

Shannon's  Code  section  4137,  providing  that  in  all  suits  by  the 
administrator  of  any  deceased  person  the  insolvency  of  whose 
estate  has  been  suggested  the  defendant  may  plead  a  set-off 
of  whatever  amount  is  due  him  from  the  decedent,  being  de- 
claratory  only  of  the  previous  law,  cannot  be  narrowly  con- 
strued; so  that,  while  it  deals  with  matured  obligations,  it 
does  not  deny  the  right  to  an  equitable  set-off  of  an  unmatured 
obbligation  against  an  insolvent  estate.     {Post,  pp.  22,  23^) 

Case  cited  and  approved:     Richardson  v.  Parker,  32  Tenn.,  529. 
Code  cited  and  construed:     Sec.  4137 (S.). 

6.  EXECUTORS  AND  ADMINISTRATORS.  Allowance  to 
widow  for  support.  Property  subject.  "Money  on  hand  or 
due." 

The  allowance  to  the  widow  under  Shannon's  Code,  section  4020, 
to  be  made  from  moneys  on  hand  or  due,  or  other  assets,  must 
be  literally  construed,  so  that  money  on  deposit  in  a  bank  to 
which  the  deceased  is  indebted,  and  against  which  the  bank 
may  set  off  its  claim,  is  not  subject  to  the  widow's  allowance, 
not  being  "money  on  hand  or  due."     {Post,  pp.  23,  24.) 

Cases  cited  and  approved:  Johnson  v.  Henry,  59  Tenn.,  697; 
Bayless  v.  Bayless,  44  Tenn.,  359;  Railroad  v.  Kennedy,  90 
Tenn.,  187. 


7  Thompson]     DECEMBER  TERM,  1915.  19 

Conquest  v.  Broadway  Nat.  Bank. 


FROM  DAVIDSON 


Appeal  from  the  Chancery  Court  of  Davidson 
County  to  the  Court  of  Civil  Appeals,  and  by  certiorari 
to  the  Court  of  Civil  Appeals  from  the  Supreme  Court, 
— John  Aixison,  Chancellor. 

Jeff  McCabn  and  Alvin  McCabn,  for  complainant. 

Jordan  Stokes,  Jr.,  for  defendant. 

Mb.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  case  comes  before  us  upon  an  agreed  state- 
ment of  facts  which  recites: 

J.  N,  Conquest  died  January  30,  1913,  intestate  and 
insolvent,  in  Davidson  county,  Tennessee.  The  com- 
plainant, Nancy  E.  Conquest,  is  his  widow.  He  also 
left  several  children.  At  the  time  of  Conquest's 
death  he  had  on  deposit  in  the  Broadway  National 
Bank  $436.82,  and  the  bank  held  his  note  for  $400 
which  was  due  March  17,  1913. 

•  One  W.  H.  Balthrop  qualified  as  administrator  of 
Conquest's  estate,  and  on  February  12,  1913,  drew  a 
check  on  the  Broadway  National  Bank  for  the  amount 
of  this  deposit.  The  bank  refused  to  pay  this  check, 
and  informed  the  administrator  that  it  had  applied 
$400  of  the  deposit  to  the  payment  of  Conquest's  note. 
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less  a  small  rebate  for  interest  paid  in  advance.  It 
tendered  the  balance  of  about  $39  to  the  administra- 
tor, which  the  administrator  declined  to  accept.  Later 
commissioners  were  appointed  to  set  apart  a  year's 
support  for  complainant.  There  was  set  apart  to  her 
by  the  commissioners  as  part  of  her  year's  support 
the  $436.82  remaining  to  the  credit  of  her  husband 
in  the  Broadway  National  Bank  at  the  time  of  his 
death.  The  complainant  then  drew  her  check  on  the 
Broadway  National  Bank  for  $436.82;  but  the  bank 
refused  payment  of  this  check  for  the  same  reason  it 
had  declined  to  honer  the  check  of  the  administrator. 

The  widow  then  filed  this  suit.  The  bank  answered, 
and  paid  into  court  the  balance  of  the  money  in  its 
hands  belonging  to  deceased,  less  the  amount  of  his 
note,  and  denied  liability  for  anything  else. 

The  chancellor  held  that  the  widow's  claim  to  her 
husband's  balance  in  the  bank  was  superior  to  the 
bank's  right  of  set-oflf,  and  rendered  a  decree  in  her 
favor.  This  decree  was  affirmed  by  the  court  of  civil 
appeals.  ^ 

The  court  of  civil  appeals  was  of  opinion  that 
the  bank  had  no  lien  on  the  deposit  to  secure  the  in- 
debtedness of  deceased  to  it,  and  said: 

'*In  the  absence  of  a  lien  in  favor  of  the  bank  on 
such  deposit,  we  are  of  opinion  that  the  complain- 
ant's right,  as  widow  of  her  deceased  husband,  which 
is  fixed  by  the  statute,  passed  for  the  very  purpose  of 
protecting  widows  and  those  dependent  upon  them  by 
giving^ to  them  a  year's  support  to  enable  them  to  main- 


7  Thompson]     DECBMBEE  TERM,  1915.  21 

Conquest  ▼.  Broadway  Nat  Bank. 

-  ■  -  — ^^^^~- 

tain  themselves  and  families,  notwithstanding  the  es- 
tates of  their  husbands  may  be  indebted  to  insolven- 
cy, is  superior  to  the  bank 's  right  of  set-off. ' ' 

The  case  comes  before  us  on  petition  for  certiorari 
fil-ed  by  the  bank. 

The  relation  between  bank  and  depositor  is  that  of 
debtor  and  creditor.  Harris  v.  Bank,  110  Tenn.,  249, 
75  S.  W.,  1053;  Wagner  v.  Ba/nk,  122  Tenn.,  164, 122  S. 
W.,  245,  135  Am.  St.  Eep.,  869,  19  Ann.  Cas.,  483. 

The  agreed  statement  recites  that  Conquest  died 
insolvent.  This  being  so,  at  the  time  of  his  death  the 
bank  had  the  right  to  set  off  the  note  it  held  on  him 
against  his  deposit,  even  though  the  note  was  not 
yet  due.  This  has  been  settled  in  Tennessee  by  the 
case  of  NorshviUe  TrvrSt  Company  v.  Ba/r^k,  91  Tenn. 
350, 18  S.  W.,  822, 15  L.  B.  A.,  710. 

It  is  immaterial  whether  this  right  of  the  bank  to 
apply  his  deposit  to  the  satisfaction  of  a  debtor's  ob- 
ligation be  called  a  lien  or  not.  It  is  referred  to  as  a 
lien  in  Wagner  v.  Bank,  supra,  although  in  3  Ruling 
Case  Law,  pp.  592,  593,  it  is  said  that  such  right  is  not, 
strictly  speaking,  a  lien.  . 

The  bank  had  this  right  of  set-off  against  the  de- 
ceased prior  to  the  maturity  of  his  note  upon  his 
insolvency  appearing,  and  it  would  have  had  such  a 
right  against  his  assignee  for  the  benefit  of  creditors 
or  against  his  trustee  in  bankruptcy.  Nashville  Trust 
Company  v.  Bank,  supra ;  New  York  County  National 
Ba/nk  v.  Massey,  192  U.  S.,  138,  24  Sup.  Ct.,  199,  48  L. 
Ed.,  380. 
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The  weight  of  authority  is  likewise  to  the  effect 
that  in  case  of  insolvency  of  the  depositor  such  a  right 
of  set-off  with  respect  to  unmatured  debts  exists 
against  his  administrator.  3  B.  C.  L.,  p,  593 ;  Ford  v. 
Thornton,  3  Leigh  (Va.),  695;  Knecht  v.  N.  S.  Savvngs 
Inst.,  2  Mo.  App.,  563;  Mathewson  v.  Strafford  Bank, 
45  N.  H.,  108 ;  Camden  Nat.  Bank  v.  Green,  45  N.  J. 
Eq.  546,  17  Atl.,  689. 

It  seems  that,  the  right  of  the  bank  to  set-off  against 
the  administrator  being  clear,  the  bank  cannot  be  de- 
prived of  this  right  by  the  assignm-ent  of  the  deposit 
to  the  widow  as  her  year's  support.  She  claims 
through  her  husband  just  as  much  as  the  administra- 
tor would  have  done  had  this  suit  been  brought  in  his 
name,  and  the  bank 's  right  of  set-off,  good  against  the 
deceased,  is  likewise  good  against  any  one  claiming 
through  the  deceased. 

Our  statute  with  reference  to  the  administration  of 
insolvent  estates  provides  for  the  right  of  set-off  as 
follows : 

*  *  In  all  suits  by  the  executor  or  administrator  of 
any  deceased  person,  the  insolvency  of  whose  estate 
has  been  suggested,  the  defendant  may  plead  a  set- 
off of  whatever  amount  may  be  due  him  from  the  tes- 
tator or  intestate  at  the  time  of  his  death.''  Shan- 
non's Code,  sec.  4137. 

This  statute  has  been  said  to  be  only  declaratory  of 
the  previous  law.  Richardson  v.  Parker,  32  Tenn.  (2 
Swan),  529.  It  is  not  therefore  to  b-e  narrowly  con- 
strued.   While  it  deals  with  matured  obligations,  it 
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does  not  deny  the  right  to  an  equitable  set-off  of  an 
unmatured  obligation  against  an  estate  that  is  insol- 
vei^t. 

The  statute  providing  for  setting  apart  a  year's  sup- 
port to  the  widow  is  in  these  words  : 

**Upon  the  application  of  the  widow  of  an  intestate, 
or  of  a  widow  who  dissents  from  her  husband's  wiU, 
the  county  court  shall  appoint  three  freeholders  un- 
connected with  her  either  by  consanguinity  or  a£Snity, 
who,  being  first  duly  sworn  to  act  impartially,  shall 
set  apart  so  much  of  the  crop,  stock,  provisions,  mon- 
ies on  hand  or  due,  or  other  assets,  as  may  be  neces- 
sary for  the  support  of  such  widow  and  her  family  un- 
til the  expiration  of  one  year  after  the  decease  of  her 
husband."    Shannon's  Code,  sec.  4020. 

It  will  be  noticed  that  this  statute  provides  that  the 
year's  support  shall  be  set  apart  out  of  property  on 
hand  or  due.  This  provision  is  literally  construed 
by  this  court.  Johnson  v.  Henry,  59  Tenn.  (12 
Heisk.),  697;  Bayless  v.  Bayless,  44  Tenn.  (4  Cold.), 
359.  Money  on  deposit  in  a  bank  to  which  the  de- 
ceased is  indebted,  and  against  which  deposit  the  bank 
has  a  right  to  set  off  its  claim  on  the  deceased,  cannot 
be  characterized  as  money  on  hand  or  due,  in  the 
sense  of  the  statute,  and  is  therefore  not  such  prop- 
erty as  may  be  assigned  to  the  widow  for  her  year's 
support. 

This  conclusion  seems  inevitable  and  is  sustained 
by  Railroad  v.  Kennedy,  90  Tenn.,  187,  16  S.  W.,  113. 
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It  results  that  the  decree  of  th«  chancellor  and  of 
the  court  of  civil  appeals  must  be  reversed,  and  the 
complainant's  bill  dismissed  in  so  far  as  it  seeks  to 
recover  of  the  defendant  bank  any.  other  sum  of  money 
than  the  excess  of  the  deposit  over  the  note  of  de- 
ceased. This  excess  having  been  paid  into  court  by 
the  bank,  the  suit  must  be  dismissed  at  the  complain- 
ant 's  cost.  If  anything  remains  of  th-e  money  in  court 
after  payment  of  costs,  such  balance  will  be  paid  over 
to  the  complainant. 
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Ferguson  et  al  v.  G.  W.  Tyler,  County  Judge. 
{Nashville.    December  Term,  1915.) 

1.  COUNTIES.     Funds.     Rights  of  taxpayers. 

All  citizens  and  taxpayers  of  a  county  have  such  Interest  in  the 
subject-matter  as  entitles  them  to  file  a  bill  In  behalf  of  them- 
selves and  all  other  citizens  and  taxpayers  of  the  county  to 
enjoin  the  exercise  of  any  of  the  powers  attempted  to  be  con- 
ferred by  private  Acts  1915,  chapter  184,  authorizing  the  estab- 
lishment of  "communities"  in  the  county  on  the  ground  of  its 
unconstitutionality.     (Postf  pp.  28,  29.) 

2.  COUNTIES.     Funds.     Establishment  of  comniunities.     Con- 
stitutional provisions. 

Private  Acts  1915,  chapter  184,  applicable  within  the  population 
described,  only  to  Montgomery  county,  providing  for  the  es- 
tablishment of  communities  and  community  centers  for  the  im- 
provement of  roads  and  schools,  and  for  social  and  industrial 
advancement,  and  that  the  community  should  receive  its  pro- 

m 

portionate  share  of  any  county  highway  levy,  and  its  pro  rata 
of  school  funds  from  State  and  other  levies,  is  invalid  in  that 
it  transfers  funds  from  the  county  treasury  to  the  treasury  of  the 
community  intended  as  a  quasi  municipality  in  violation  of 
Constitution  1870,  article  2,  section  29,  providing  that  the  gen- 
eral assembly  may  authorize  counties  and  incorporated  towns 
to  impose  taxes  for  county  and  corporation  purposes,  respec^ 
tively,  as  prescribed  by  law.     {Post,  pp.  29-32.) 

Cases  cited  and  approved:  Smith  v.  Carter,  131  Tenn.,  1;  In  re 
Forked  Deer  Drainage  District,  133  Tenn.,  684;  State  ex  rel. 
V.  Cummings,  130  Tenn.,  566;  National  Bank  v.  Barber,  24  Kan., 
534;    Smith  v.  Haney,  73  Kan.,  506. 

Cases  cited  and  determined:  Nashville  v.  Towns,  37  Tenn.,  186; 
Knoxville  v.  Lewis,  80  Tenn.,  180;  State  ex  rel.  v.  Police  Jury, 
47  La.  Ann.,  1244. 
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Constitution  cited  and  ccmstrued:    Sec.  29,  art  2  (1870). 

3.  COUNTIES.     Taxation.     Conatitutlonal   provisions. 

Under  such  constitutional  provision,  the  two  purposes  for  which 
taxes  may  be  collected  are  distinct,  so  that  the  use  to  which 
taxes  are  to  be  applied  must  be  one  for  the  benefit  of  the  dele- 
gate entity  which  levies  the  taxes.    {Pott,  pp,  29-32.) 

4.  COUNTIES.     "County." 

A  "county"  is  a  government  within  a  government  not  to  be  dis- 
solved or  destroyed  by  legislative  enactment.    (Pott,  pp.  33,  34.) 

Cases  cited  and  approved:  James  County  v.  Hamilton  County, 
89  Tenn.,  237;  Eagle  v.  Beard,  33  Ark.,  497;  King  v.  Sullivan 
County,  128  Tenn.,  393;  Raulston  v.  Marion  County,  133  Tenn., 
433. 

Case  cited  and  distinguished:    Prescott  v.  Duncan,  126  Tenn.,  106. 


PROM  MONTGOMERY 


Appeal  from  the  Chancery  Court  of  Montgomery 
County. — J.  W.  Stout,  Chancellor. 

H.  N.  Leech,  Collis  Tate  and  Austin  Peay,  for 
appellants. 

Savage  &  Fort  and  Daniel  &  Daniel,  for  appellee. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  bill  of  complaint  was  filed  to  test  the  constitu- 
tionality of  chapter  184  of  Private  Acts  1915,  which  is 
entitled : 
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*'Aii  act  to  authorize  the  establishment  of  communi- 
ties and  community  centers  in  this  State  in  counties 
having  a  population  of  not  less  than  33,500  nor  more 
than  34,000  under  the  last  or  any  subsequent  federal 
census,  the  organization  of  such  communities  being  for 
the  improvement  of  roads  and  schools,  and  for  social 
and  industrial  advancement." 

The  provisions  of  the  act  may  be  partially  and 
briefly  outlined  as  follows  : 

(a)  That  **  communities "  are  authorized  to  be 
organized  to  include  all  or  parts  of  a  civil  district,  or 
two  or  more  civil  districts  of  a  county. 

(b)  That  near  the  center  thereof  there  shall  be  estab- 
lished a  *' community  center" — a  building  and  grounds 
of  suflScient  capacity  to  accommodate  for  educational 
pur|)oses  all  children  of  scholastic  age  who  live  in  th« 
bounds  of  the  community ;  and  that  specified  branches 
shall  be  taught. 

(c)  That  in  each  community  a  managing  board  of 
five  residents  shall  be  chosen,  not  more  than  three . 
males  and  not  more  than  three  females,  by  *'the  resi- 
dents of  the  community  of  th-e  age  of  twenty-one  years 
and  over,  male  and  female." 

(d)  That  this  board  shall  have  charge  of  all  high- 
ways in  the  community;  and  that  no  new  highway 
shall  be  opened  or  former  highway  abandoned  or 
changed  except  by  order  of  the  board,  to  be  ratified  by 
the  quarterly  court  of  the  county  before  taking  eflfect, 
thus,  it  is  claimed,  denying  to  the  county  court  the 
power  to  initiate  and  giving  it  the  power  of  veto  only. 
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(e)  That  the  board  shall  have  power  over  school 
property,  including  the  power  of  purchase  and  sale 
thereof. 

(f)  That  it  shall  be  the  duty  of  the  board  to  con- 
struct and  improve  highways  leading  from  the  '^cen- 
ter," and  to  hire  or  purchase  conveyances  for  the 
transportation  of  pupils. 

(g)  That  all  road  hands  in  the  community  shall 
work,  under  the  orders  of  th«  board,  under  overseers 
appointed  by  it. 

(h)  That  the  ''^community  shall  receive  its  proper 
share  of  any  county  highway  levy,  the  pro  rata  to  be 
in  proportion  that  the  number  of  road  hands  in  the 
community  bears  to  the  total  number  in  the  county  as 
shown  by  the  reports  of  the  various  overseers." 

(i)  that  the  community  shall  be  entitled  to  its*  pro 
rata  of  all  school  funds  derived  from  State  and  county 
levies  in  proportion  to  scholastic  population. 

(j)  That  the  trustee  of  the  county  shall  be  the  trustee 
of  the  community,  keeping  separate  accounts  of  its 
road  and  school  funds,  which  are  to  be  checked  out 
only  by  officers  of  the  board. 

(k)  That  all  residents  of  the  age  of  twenty-one  and 
over,  male  and  female,  may  participate  in  the  creation 
of  a  community. 

The  right  of  complainants  to  maintain  the  bill  and 
to  enjoin  the  exercise  of  any  of  the  powers  attempted 
to  be  conferred  by  the  act,  is  challenged.  It  is  filed 
in  behalf  of  complainants  and  all  other  citizens  and 
taxpayers  of  Montgomery  county,  the  only  county  to 
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which  the  act  is  presently  applicable.  Complainants 
have  snch  interest  in  the  subject-matter  as  entitles 
them  to  maintain  the  suit. 

The  bill  of  complaint  sets  forth  several  grounds  of 
attack  on  the  validity  of  the  act. 

We  are  of  opinion  that  the  act  must  fall  as  uncon- 
stitutional for  one  reason  at  least. 

We  think  it  is  patent  that  the  act  provides  for  a 
transfer  of  funds  from  the  county  treasury  into  what 
is  in  substance  the  community  treasury,  there  to  be 
used  for  the  sole  benefit  of  the  latter.  The  *' commun- 
ity'*  is  intended  to  be  a  qiuisi  municipality,  nonde- 
script in  character,  to  be  supported  by  taxes,  not 
raised  on  values  or  from  persons  in  its  borders,  but 
transferred  to  its  use,  as  above  indicated,  from  the 
county  treasury. 

Article  2,  section  29,  of  the  constitution  of  1870  con- 
tains this  provision : 

''The  general  assembly  shall  have  power  to  author- 
ize the  several  counties  and  incorporated  towns  in  this 
State,  to  impose  taxes  for  county  and  corporation  pur- 
poses, respectively,  in  such  manner  as  shall  be  pre- 
scribed by  law. ' ' 

Under  this  section  the  power  of  taxation  can  be 
delegated  by  the  legislature  only  to  counties  and  in- 
corporated towns ;  they  are  the  only  permissible  lodgees 
of  the  power.  Smith  v.  Carter,  131  Tenn.,  1, 173  S.  W., 
430;  In  re  Forked  Deer  Drainage  District,  133  Tenn., 
684,  182  S.  W.,  237.  And  the  rule  also  is  that  the 
two  purposes  for  which  taxes  may  be  colleeted  under 
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such  delegation  are  distinct,  so  that  the  use  to  which 
the  taxes  are  to  be  applied  must  be  one  for  the  benefit 
of  the  delegate  entity  which  levies  the  taxes.  The 
legislature's  power  is  affected  by  the  limitation. 

In  Nashville  v.  Toums,  5  Sneed  (37  Tenn.),  186,  it 
was  held,  under  the  provision  of  the  constitution  of 
1834,  identical  with  that  of  the  constitution  of  1870 
above  quoted,  that  it  was  not  within  the  power  of  the 
legislature  to  direct  that  a  portion  of  the  revenue  of  a 
county,  even  where  collected  within  the  limits  of  a 
municipal  corporation,  he  paid  into  the  treasury  of  the 
latter  for  its  sole  use  and  benefit,  and  that  the  effort 
to  do  so  was  unconstitutional  and  void.  This  court 
there  argued: 

*  *  The  county  court  levies  the  taxes  with  the  view  of 
providing  for  the  current  expenses  of  the  county,  and 
if  the  legisuature  has  the  power  to  divert  the  fund, 
thus  levied,  to  other  and  different  purposes,  it  has  the 
power  to  bankrupt  the  county  at  pleasure.'' 

We  add  that  it  may  reduce  the  integrity  of  the 
county  to  approximately  nil  so  far  as  vital  govern- 
mental functioning  is  concerned,  since,  if  one  of  such 
community  centers  may  be  established,  others  may, 
until  finally  the  entire  area  of  the  county  is  covered  by 
them,  with  the  result  that  the  county  as  a  body  cor- 
porate would  be  denuded  of  power  over  schools  and 
roads,  purposes  heretofore  thought  to  be  among  the 
chief  concerns  of  a  county.  And,  further,  if  power 
over  schools  and  roads  may  thus  be  treated,  the  con- 
trol of  other  functions  may  also,  such  as  authority 
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over  health,  pauperism,  etc.  What  then  becomes  of 
the  county  as  a  constitutional  unit  of  government! 

The  vitality  of  the  county  would  be  sapped  in  the 
most  effective  way — by  a  depletion  of  its  treasury, 
Financial  resources,  the  lifeblood  of  government, 
would  thus,  so  to  speak,  be  drawn  from  the  veins  of 
the  constitutional  body  corporate  for  transfusion  into 
the  arteries  of  the  ' '  community. '  *  The  process  is  one 
that  would  lead  inevitably  to  the  decrepitude  and  then 
to  the  dissolution  of  the  county. 

In  KnoxviUe  v.  Lervis,  12  Lea  (80  Tenn.),  180,  re- 
ferring to  the  specific  ruling  in  Nashville  v.  Tovms, 
supra,  it  was  said : 

* '  This  was  held  on  the  principle  that,  the  law  author- 
izing its  collection  solely  for  the  purpose  of  the  county, 
the  fund  could  not  be  diverted  to  another  and  differ- 
ent use  by  the  authority  of  the  State.  The  theory  of 
this  opinion  conclusively  recognizes  the  principle  that 
a  municipal  purpose  and  county  purpose  are  separate 
and  distinct  things.  * ' 

In  the  recent  case  of  Staie  ex  rel.  v.  Cummings,  130 
Tenn.,  566,  172  S.  W.,  290,  L.  R.  A.,  1915D,  274,  the 
authority  of  the  case  of  Nashville  v.  Towns  was  recog- 
nized, and  its  ruling  in  limitation  distinguished  from 
that  made  in  the  later  case. 

The  constitution  of  Louisiana  is  similar  to  ours  on 
the  point,  and  provides  that  the  taxing  power  may  be 
exercised  by  parishes  (counties)  and  municipal  cor- 
porations under  authority  granted  to  them  by  the  gen- 
eral assembly  for  parish  and  municipal  purposes.    In 
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State  ex  rel  v.  Police  Jury,  47  La.  Ann.,  1244, 17  Sonth., 
792,  the  court  stated: 

*^We  agree  in  opinion  with  the  district  judge  that 
the  framers  of  the  constitution  intended  to  keep  sep- 
arate and  distinct  the  taxing  power  of  the  State,  that 
of  the  parishes,  and  that  of  the  municipal  corpora- 
tions ;  that  they  never  intended,  in  declaring  that  this 
power  should  be  exercised  by  the  parishes  and  munici- 
pal corporations  *  under  authority  granted  to  them  by 
the  general  assembly,'  that  this  authority  should  ex- 
tend to  empowering  either  of  them  to  do  so  for  pur- 
poses other  than  those  in  which  each  was  directly 
concerned.  It  is  easy  to  see  that  through  this  act  the 
taxing  power  of  the  towns  could  be  supplemented  by 
that  of  the  parishes  for  town  purposes.    .     .     . 

**When  the  police  jury  exercises  its  authority  to 
impose  licenses  through  the  parish,  it  necessarily  does 
so  by  ordinances  general  in  their  character,  necessar- 
ily taking  in  people  within  as  well  as  without  the 
towns — ^its  purpose  is  to  utilize  the  moneys  for  gen- 
eral parish  purposes — and  it  is  difficult  to  see  by  what 
authority  it  can  be  prevented  from  doing  so  by  an 
arbitrary  order  from  the  legislature  that  a  particular 
portion  of  the  fund  should  be  devoted  exclusively  to 
the  interests  of  one  particular  portion  of  the  parish.*' 

See,  also,  Natioiial  Bank  v.  Barber,  24  Kan.,  534; 
Smith  V.  Honey,  73  Kan.,  506,  86  Pac,  550,  cited  in 
annotation  of  State  ex  rel.  v:  Cunmiings,  130  Tenn., 
566, 172  S.  W.,  290,  L.  R.  A.,  1915D,  276. 
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With  US  a  county  (we  do  not  refer  to  the  county 
court)  is  '*a  government  within  a  government,"  not 
to  be  dissolved  or  destroyed  by  direct  legislative  enact- 
ment. James  Cov/nty  v.  Hamilton  County,  89  Tenn., 
237,  242,  14  S.  W.,  601.  This  principle  is  recognized 
and  not  denied  or  modified  by  what  was  said  and 
ruled  in  Prescott  v.  Duncan,  126  Tenn.,  106,  134,  148 
S.  W.,  229,  thus : 

**The  integrity  of  the  counties  as  a  unit  of  govern- 
ment is  not  affected  by  the  act  in  question. ' ' 

'*The  idea  of  a  government  by  means  of  counties, 
comes  down  from  the  remotest  period  of  Anglo-Saxon 
history.  It  was  imported  to  th«e  American  colonies 
with  the  common  law,  and  entered,  naturally  and  of 
course,  into  the  frame  of  all  their  colonial  govern- 
ments; from  whence  it  passed,  by  easy  transition  and 
necessary  consequence,  into  the  governments  of  the 
States.  Our  constitutions  do  not  expressly  provide 
for  the  organization  of  the  territory  into  counties. 
This  division  is  taken  for  granted.  The  idea  of  coun- 
ties underlies  all  American  Constitutions.  They  pre- 
suppose both  the  existence  and  necessity  of  counties, 
and,  starting  from  that  foundation,  proceed  to  base 
thereon  frames  of  government,  in  which  the  counties 
act  all-efficient  parts.  The  political  power  is  composed 
of  representatives  from  counties.  Through  them  just- 
ice is  administered,  the  revenue  collected,  and  the  local 
police  rendered  effective."  Eagle  v.  Beard,  33  Ark., 
497,  502;  11  Cyc,  340. 

134  Tenn.  3 
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We  think  it  too  plain  for  extended  comment  that 
what  has  been  said  by  us  above  is  not  in  opposition 
to,  but  in  harmony  with,  the  recent  cases  of  King  v. 
SuUivan  County,  128  Tenn.,  393,  160  S.  W.,  847,  and 
Raulston  v.  Marion  County,  133  Tenn.,  433,  181  S.  W., 
322. 

We  need  not  pass  to  the  determination  of  other 
grave  constitutional  questions  that  would  press  for 
consideration  but  for  the  fact  that  the  ruling  on  the 
above  question  is  conclusive  of  the  fate  of  the  act. 

The  chancellor  erred  in  sustaining  a  demurrer  to 
the  bill  of  complaint.    Reversed  and  remanded. 


CASES 

ARGUED  AND  DETERMINED 


IN   THE 


SUPREME  COUKT  OF  TENNESSEE 


FOB  THE 


EASTERN  DIVISION 


KNOXVILLE,  SEPTEMBER  TERM,  1915. 


Mary  E.  McCabty  et  al.  v.  Carolina  Lumber  Company. 
{KnoxviUe.    September  Term,  1915.) 

1,     STATES.     Boundaries.     Establishment.     Powers  of  court. 

The  supreme  court  of  the  United  States  has,  by  the  proylsions  of 
Const  U.  S.,  article  3,  section  2,  original  and  ezclusiye  Juris- 
diction to  establish  the  boundaries  between  States,  and  such 
boundaries  must  be  established  either  by  its  decree  or  by 
agreement  of  the  States,  so  that  courts  of  either  State  in  an 
ejectment  suit  between  citizens  can  determine  only  where  the 
boundary  is,  and  not  what  it  should  be.     (Post,  pp,  54-56.) 

Acts  cited  and  construed:  Acts  1789,  ch.  3;  Acts  1796,  ch.  18; 
Acts  1805,  ch.  47;  Acts  1820,  ch.  22;  Acts,  1832,  p.  58;  Acts 
1881,  ch.  347;    Acts  1885,  ch.  80. 

Gases  cited  and  approved:  North  Carolina  v.  State  of  Tennessee, 
235  U.  S.,  1;  Poole  v.  Fleeger,  11  Pet.,  185;  Rhode  IslanU  v. 
Massachusetts,  12  Pet,  657;   Virginia  y.  Tenn.,  148  U.  S.,  503. 

Case  cited  and  distinguished:     Belding  y.  Hebard,  103  Fed.,  523. 

Constitution  cited  and  construed:     Art.  11,  sec.  32;    Art,  3,  sec  2. 

(35) 
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2.  STATES.     BoundarlM.     Establishment. 

The  determination  of  the  United  States  Geological  Survey  as  to 
the  boundary  between  States  is  not  conclusiye,  since  the  sur- 
vey was  without  authority  to  establish  a  line,  and  attempted 
only  to  represent  the  line  as  it  was  then  thought  to  be  located. 
(Post,  pp.  56,  57.) 

Cases  cited  and  approved:  Stevenson  v.  Fain,  116  Fed.,  147; 
North  Carolina  v.  Tennessee,  235  U.  S.,  1;  Belding  v.  Hebard, 
103  Fed.,  523. 

Case  cited  and  distinguished:  North  Carolina  v.  Tennessee,  235 
U.  S.,  1. 

3.  STATES.     Boundaries.     Ettabtithment.     Validity. 

North  Carolina  commissioners  of  1799  correctly  interpreted  the 
call  of  the  Cession  Act  (Laws  1789,  ch.  3),  which  read,  "running 
from  the  end  of  Iron  Mountain  where  the  Nolachucky  river 
runs  through  it,  to  the  top  of  Bald  Mountain,"  as  requiring  de- 
parture from  the  top  of  Iron  Mountain  at  a  point  where  both 
Little  and  Big  Bald  Mountains  were  visible,  and  running  from 
there  to  Little  Bald,  and  thence  to  and  along  the  top  of  the 
range  to  Big  Bald.    {Post,  pp.  67-59.) 

4.  STATES.     Boundaries.     Establishment.     Correction. 
Although  commissioners  in  running  a  boundary  between  States 

should  have  run  it  in  a  certain  way,  other  than  that  adopted,  that 
question  is  immaterial  in  determining  what  the  boundary  is, 
since  that  is  shown  by  their  act,  and  not  what  their  acts  should 
have  been.    {Post,  p.  59.) 

5.  STATES.     Boundaries.     Establishment.     Marking. 

Although  the  boundary  as  run  by  a  boundary  commission  was 
not  clearly  marked  by  artificial  marks,  if  the  natural  marks 
were  clear  the  line  was  sufficiently  established  and  would  over- 
ride the  incorrectness  of  a  line  marked  by  trees  or  other  arti- 
ficial lines.    (Post,  pp.  69,  60.) 

Case  cited  and  approved:     Ayres  v.  Watson,  113  U.  S.,  596. 
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6.  STATES.     Boundaries.     Establisbment.     Usage. 

The  fact  that  inhabitants  along  the  boundary  between  States 
sent  their  children  to  schools  of  one  State  and  paid  taxes  to 
It  Is  not  concluslye  of  the  proper  location  of  the  boundary, 
especially  where  the  region  was  wild  and  inaccessible  and  they 
could  only  have  employed  the  schools  which  they  did  em- 
ploy.    iP09t,  pp,  60,  61.) 

7.  STATES.     Boundaries.      Establishment. 

Where  North  Carolina  by  its  boundary  commission  of  1799  es- 
tablished the  boundary  between  it  and  Tennessee,  and  Tennes- 
see thereafter  made  but  spasmodic  attempts  to  have  the  line 
changed,  each  of  which  contemplated  further  action  by  North 
Carolina,  which  was  not  taken,  the  boundary  originally  estab- 
lished was  the  legal  boundary.    {Post,  pp.  61-63.) 

Cases  cited  and  approved:  Virginia  v.  Tennessee,  148  U.  S.,  603; 
Maryland  v.  West  Virginia,  217  U.  S.,  1. 

8.  JUDGMENT.     Res  Judicata.     Persons  concluded. 

Where  the  evidence  was  insufficient  to  show  that  the  parties  to  a 
suit  in  ejectment  involving  the  question  of  a  State  boundary 
were  the  parties  to  a  prior  suit  in  a  federal  court  in  another 
State,  dismissed  there  on  the  ground  of  want  of  jurisdiction  and 
the  order  of  dismissal  specifically  provided  that  it  should  be  with- 
out prejudice,  the  judgment  was  not  rea  judicata  and  did  not 
estop  the  parties  in  ejectment.    (Post,  pp.  63-66.) 


FROM  UNICOI 


Appeal  from  the  Chancery  Court  of  Unicoi  County, 
-Hal,  H.  Haynes,  Chancellor. 

G.  T.  Lee  and  Susong  &  Biddle,  for  appellants. 
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Powell,  Price  &  Shelton,  A.  S.  Higginbotham  and 
E.  Frank  Watson,  for  appellee. 

Mb.  Turner,  Speclul.  Judge,  delivered  the  opinion 
of  the  Court. 

This  is  an  ejectment  suit  by  the  devisees  of  one  N. 
B.  McCarty  brought  November  17,  1911,  by  bill  in 
chancery  court  in  Unicoi  county,  Tennesee^  against 
the  defendant,  Carolina  Lumber  Company,  to  recover 
a  large  boundary  of  mountain  land  alleged  to  be  situ- 
ated in  Unicoi  cpunty,  Tennessee,  adjoining  the  line 
between  the  States  of  Tennessee  and  North  Carolina; 
also  to  enjoin  the  defendant  from  committing  acts  of 
trespass  and  waste  on  said  land.  Service  of  process 
was  made  by  a  Tennessee  officer  upon  an  agent  or 
employee  of  the  defendant,  and  the  defendant  made  a 
special  appearance  and  filed  two  special  pleas:  First, 
denying  the  court's  jurisdiction  over  the  defendant, 
on  the  ground  that  process  had  been  served  by  a 
Tennessee  officer  in  the  State  of  North  Carolina;  and 
second,  denying  the  jurisdiction  of  the  court  over  the 
subject-matter  on  the  ground  that  the  lands  sued  for 
are  located,  not  in  the  State  of  Tennessee,  but  in  the 
State  of  North  Carolina.  No  issue  is  made  upon  the 
complainants'  title.  They  hav«,  however,  deraigned 
title  from  certain  Tennessee  grants,  with  intermediate 
conveyances  down  to  themselves.  The  sole  issue  in 
the  case  as  now  presented  is  one  of  fact,  to  wit,  the 
true  location  of  the  State  line  between  Tennessee  and 
North  Carolina  fixing  the  boundary  between  the  lands 
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of  the  complainants  and  the  defendant.  Kach  party 
contends  for  a  different  location  of  this  line,  the  one 
claimed  by  complainants  being  referred  to  as  the 
*  *  water  shed ' '  line,  running  about  a  mile  or  more  east 
of  the  line  insisted  on  by  the  defendant,  known  as  the 
line  surveyed  and  located  by  the  North  Carolina  com- 
missioners in  1799.  Large  volumes  of  evidence  have 
been  taken  upon  this  issue,  which  has  been  thoroughly 
considered  by  the  court,  but  it  would  be  too  tedious 
to  recite  all  of  its  details  in  this  opinon.  Therefore 
we  will  content  ourselves  by  stating  the  most  material 
and  controlling  facts  which  are  determinative  of  this 
issue. 

The  Act  of  1789  (chapter  3)  of  North  Carolina,  ced- 
ing its  western  territory  to  the  United  States,  the  deed 
made  pursuant  thereto,  and  the  constitution  of  Ten- 
nessee adopted  in  1796  (article  11,  section  32),  upon 
which  this  western  territory  so  ceded  by  North  Caro- 
lina to  the  United  States  was  admitted  to  th«  Union 
as  the  State  of  Tennessee,  all  agree  in  their  descrip- 
tions of  that  boundary  line  between  North  Carolina 
and  this  ced^d  territory,  now  the  State  of  Tennessee, 
as  follows: 

'*  Beginning  on  the  extreme  height  of  the  Stone 
Mountain,  at  the  place  where  the  Virginia  line  inter- 
sects it,  running  thence  along  the  extreme  height  of 
said  mountain,  to  the  place  where  Wautaugo  river 
breaks  through  it ;  thence  a  direct  course  to  the  top  of 
the  Yellow  Mountain  where  Bright 's  road  crosses  the 
same;  thence  along  the  ridge  of  said  mountain  between 
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the  waters  of  Doe  river  and  the  waters  of  Bock  creek, 
to  the  place  where  the  road  crosses  the  Iron  Mountain, 
from  thence  along  the  extreme  height  of  said  moun- 
tain, to  where  the  Nolachucky  river  runs  through  the 
same,  thence  to  the  top  of  the  Bald  Mountain;  thence 
along  the  extreme  height  of  the  said  mountain  to  the 
Painted  Rock,  on  French  Broad  river;  thence  along 
the  highest  ridge  of  said  mountain,  to  the  place  where 
it  is  called  the  Great  Iron  or  Smoky  Mountain ;  thence 
along  the  extreme  height  of  the  said  mountain,  to  the 
place  where  it  is  called  the  Unicoy  or  Unaka  Mountain, 
between  the  Indian  towns  of  Cowee  and  Old  Chota; 
thence  along  the  main  ridge  of  the  said  mountain,  to 
the  southern  boundary  of  this  State." 

The  particular  part  or  call  of  this  boundary  line  in- 
volved in  this  case  is  the  line  from  the  top  of  Iron 
Mountain  where  the  Nolachucky  river  runs  through 
the  same  to  the  top  of  Bald  Mountain. 

In  1796,  soon  after  the  State  of  Tennessee  was  ad- 
mitted to  the  Union,  North  Carolina  passed  an  act 
(Laws  1796,  chapter  18)  providing  for  accurately  and 
distinctly  running,  marking,  and  permanently  estab- 
lishing the  boundary  line  between  these  States,  and 
named  Joseph  McDowell,  Mussendine  Matthews,  and 
David  Vance  as  commissioners  to  meet  commissioners 
to  be  appointed  by  the  State  of  Tennessee  for  that 
purpose  and  directed  them,  in  conjunction  with  said 
Tennessee  commissioners,  to  fix  and  permanently 
establish  the  boundary  line  between  the  two  States, 
and  the  same  to  mark  and  ascertain  as  distinctly  as 
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possible  agreeable  to  the  true  intent  and  meaning  of 
the  Cession  Act  aforesaid,  and  to  cause  an  accurate 
plot  or  plan  of  the  boundary  line  to  be  made  specify- 
ing courses,  distances,  natural  and  artificial  marks, 
and  return  the  same  to  the  next  general  assembly  to 
be  preserved  among  the  archives  of  the  State.  It  was 
also  directed  that  a  copy  of  this  act  be  certified  to  the 
governor  of  the  State  of  Tennessee,  with  request  that 
she  appoint  commissioners  for  a  like  purpose,  and 
then  provided  that  if  it  should  so  happen  that  the 
State  of  Tennessee  should  fail  to  appoint  commis- 
sioners, or  such  commissioners  after  appointment 
should  fail  or  refuse  to  act  with  the  North  Carolina 
commissioners,  the  latter  were  authorized,  empow- 
ered, and  required  singly  and  by  themselves  to  pro- 
ceed to  take  all  such  measures  as  under  the  laws  and 
constitution  of  the  State  and  of  the  United  States  may 
be  taken  or  had  for  effecting  the  purposes  intended 
by  this  act.  It  further  provided  that  the  State  of 
North  Carolina  would  at  all  times  ratify  and  be  bound 
by  the  action  of  these  commissioners.  It  does  not  ap- 
pear that  Tennessee  took  any  action  in  this  matter. 
On  May  22,  1799,  the  North  Carolina  commissioners 
undertook  the  location  of  this  boundary  line,  and  on 
October  15,  1799,  certified  and  reported  their  action 
to  North  Carolina.  They  did  not  run  and  locate  the 
entire  boundary  line.  They  began  at  the  Virginia  line 
as  directed,  and  ran  the  line  to  the  top  of  a  high  pin- 
nacle of  the  Smoky  Mountain  beyond  the  French 
Broad  river,  where  they  stopped.     On  December  30, 
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1802,  Governor  Roane  of  Tennessee  by  letter  re- 
quested of  Governor  James  Turner  of  North  Caro- 
lina to  certify  for  Tennessee's  use,  a  copy  of  the  re- 
port and  plot  of  the  North  Carolina  commissioners, 
showing  the  location  and  calls  of  this  line.  This  re- 
quest was  complied  with,  and  the  secretary  of  state  of 
North  Carolina,  on  July  10,  1803,  certified  such  a  copy 
and  it  appears  to  have  been  transmitted  to  the  gov- 
ernor of  Tennessee  and  filed  with  her  secretary  of 
State.  The  copy  of  this  report  and  map,  appearing 
in  this  record,  is  certified  from  the  Tennessee  archives. 
No  act  of  the  legislature  of  either  State  appears 
ratifying  this  action  of  the  commissioners,  but  on 
November  4, 1805,  the  Tennessee  legislature  passed  an 
act  (Laws  1805,  chapter  47),  reciting  that  it  was  be- 
lieved that  the  North  Carolina  commissioners  in  run- 
ning said  line  had  left  the  main  Bald  Mountain  and 
took  a  ridge  running  westwardly  to  the  lower  Painted 
Rock  on  French  Broad  river,  contrary  to  the  true  in- 
tent and  meaning  of. the  Cession  Act,  and  appointing 
certain  commissioners  to  meet  commissioners  of  the 
State  of  North  Carolina  thereafter  to  be  appointed  to 
re-run  or  locate  that  part  of  the  boundary  line  and 
directing  a  report  of  their  action  to  be  made  to  the 
next  succeeding  legislature.  No  action  appears  to 
to  have  been  taken  under  this  act  either  by  North  Caro- 
lina or  by  the  Tennessee  commissioners  thereby  ap- 
pointed. The  part  of  the  line  there  indicated  did  not 
involve  that  part  of  the  line  now  in  dispute  in  this 
case. 
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In  1819,  North  Carolina  passed  an  act  authorizing 
the  governor  to  appoint  three  commissioners  to  meet 
like  commissoners  to  be  appointed  by  the  State  of 
Tennessee  to  settle,  and  run  and  mark  the  boundary 
between  the  States  agreeably  to  the  true  intent  and 
meaning  of  the  Cession  Act  and  directing  the  governor 
to  give  notice  thereof  to  the  governor  of  the  State  of 
Tennessee,  and  request  the  appointment  of  commis- 
sioners on  the  part  of  that  State,  and  by  another  sec- 
tion of  the  act  it  was  provided  that  if  for  any  reason 
Tennessee  failed  to  appoint  such  commissoners  or 
having  appointed  them,  they  should  neglect  or  refuse 
to  act,  the  commissioners  appointed  under  that  act  on 
behalf  of  North  Carolina  were  authorized  and  required 
to  proceed  in  running  and  marking  said  line  from  the 
Smoky  Mountains  where  the  line  terminated,  which 
was  run  in  1799,  under  the  direction  of  McDowell, 
Matthews,  and  Vance,  commissioners,  etc.,  and  that 
said  commissioners  should  cause  an  accurate  plan  of 
said  boundary  line  to  be  made,  specifying  courses  and 
distances,  natural  and  artificial  marks  thereof,  and  re- 
turn the  same  to  the  general  assembly  of  the  State. 
In  response  to  this  act  Tennessee  on  July  26,  1820, 
passed  an  act  (Laws  1820,  chapter  22)  authorizing  the 
governor  of  this  State  to  appoint  three  commissioners 
to  meet  the  North  Carolina  commissioners  to  settle, 
run,  and  re-mark  the  boundary  line  between  the  States, 
agreeably  to  the  true  intent  and  meaning  of  the  Ces- 
sion Act,  and  further  providing  that  whatsoever  the 

* 

commissioners  or  a  majority  of  those  of  each  State 
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shall  do  in  the  premises  shall  be  binding  on  this  State. 
The  commissioners  were  accordingly  appointed  and 
on  August  31,  1821,  reported  that  they  had  met  with 
the  commissioners  from  North  Carolina  to  settle,  run 
and  mark  the  dividing  line  between  the  two  States, 
from  the  termination  of  the  line  run  by  McDowell, 
Vance,  and  Matthews  in  1799,  to  the  southern  boundary 
of  said  States,  and  that  they  had  run  and  marked  said 
dividing  line  as  directed  and  returned  with  their  re- 
port a  plot  or  map  of  the  line.  A  similar  report  was 
made  to  North  Carolina  by  her  commissioners,  and 
the  reports  were  submitted  by  the  governors  of  the 
respective  States  to  their  legislatures  and  each  State 
by  an  act  of  her  legislature  of  1821,  ratified  and  con- 
firmed the  action  of  this  joint  commission.  This  action 
by  the  commissioners  expressly  recognized  the  line 
previously  run  from  the  Virginia  line  to  the  top  'of 
Smoky  Mountain  by  McDowell,  Matthews,  and  Vance 
in  1799,  and  limited  th-eir  work  to  extending  the  bound- 
ary line  from  that  point  to  the  Georgia  line  as  the 
southern  boundary  line  of  North  Carolina  and  Ten- 
nessee, and  it  would  seem  that  the  North  Carolina  and 
Tennessee  legislatures  by  adopting  and  confirming 
their  action  likewise  recognized  the  line  of  1799,  but 
nothing  aflSrmative  on  that  subject  appears  in  the 
acts.  However,  on  September  21,  1832,  the  Tennessee 
legislature  adopted  a  joint  resolution  (Laws  1832, 
page  58)  referring  to  the  pre\dous  act  of  the  Ten- 
nessee legislature  of  November  4,  1805,  in  regard  to 
that  part  of  the  line  of  1799,  from  the  top  of  Bald 
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Mountain  to  the  Painted  Rock  on  French  Broad  river 
and  authorized  the  governor  to  open  correspondence 
with  the  governor  of  North  Carolina  upon  the  pro- 
priety of  appointing  commissioners  on  the  part  of  each 
State  to  run  and  mark  said  line  according  to  the  true 
intent  and  meaning  of  the  Cession  Act.  Nothing  ap- 
pears in  this  record  as  to  any  action  taken  under  that 
resolution.  It  does  appear,  however,  that  at  various 
dates  from  1831  to  1847  the  State  of  Tennessee  made 
a  considerable  number  of  grants  of  land  along  this 
1799  line  making  it  the  boundary  of  said  grants  in- 
cluding the  part  of  the  line  in  dispute  in  this  case,  and 
also  that  part  of  the  line  mentioned  by  the  act  of  1805, 
and  the  resolution  of  1832  above  recited.  Nearly  aU 
of  these  lands  along  this  line,  from  the  top  of  Bald 
Mountain  to  the  French  Broad  river,  were  entered  by, 
and  granted  to,  a  former  member  of  this  court.  Judge 
Jacob  Peck,  and  members  of  his  family.  He  was  a 
resident  of  Jefferson  county,  in  the  Eastern  division 
of  the  State,  an  eminent  land  lawyer,  and  evidently 
thoroughly  familiar  with  the  existence  and  history  of 
this  State  line.  In  1881  North  Carolina  passed  an 
act  (Laws  1881,  chapter  347)  authorizing  the  governor 
of  that  State  to  appoint  a  competent  commissioner  to 
act  with  surveyors  or  commissioners  appointed  or  to 
be  appointed  by  any  of  the  contiguous  States  includ- 
ing Tennessee  to  re-run  and  re-mark  by  some  perma- 
nent monument  at  convenient  intervals  not  greater 
than  five  miles  the  boundary  lines  between  that  State 
and  any  of  said  contiguous  States.    It  also  provided 
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that  if  such  commissioners  disagreed,  the  governor 
was  authorized  to  appoint  arbitratofs  to  settle  their 
disagreements,  and  directed  a  report  of  their  action 
to  the  general  assembly  of  the  State. 

Tennessee  in  1885  passed  an  act  (chapter  80)  ap- 
pointing three  commissioners,  William  E.  Tilson, 
Frank  H.  Hannum,  and  David  White  of  Unicoi  county, 
to  act  in  conjunction  with  the  commissioners  of  the 
State  of  North  Carolina,  who  should  run  and  mark  the 
State  line  between  said  States,  commencing  on  the  Iron 
Mountain  at  the  Indian  Gtrave  Gap  and  run  the  same 
to  the  point  where  the  Jonesboro  and  Asheville,  North 
Carolina,  road  passes  through  the  Bald  Mountain. 
This  section  of  the  line  embraced  that  part  now  in  dis- 
pute in  this  case.  It  further  provided  that  said  com- 
missioners should  ascertain  the  true  line  between  said 
States,  between  said  points,  and  mark  the  same  as  was 
provided  to  be  done  by  the  commissioners  of  both 
States  when  the  same  was  last  done.  Here  is  a  recog- 
nition of  the  former  survey. 

The  governor  of  North  Carolina  appointed  a 
commission  headed  by  J.  M.  Gudger  to  meet  this 
commission,  and  to  run  this  line.  In  1886  they  did 
meet  and  run  the  line,  but  when  they  came  to  that 
part  now  in  controversy,  the  North  Carolina  commis- 
sioners insisted  on  re-running  and  re-marking  the  line 
as  run  by  the  North  Carolina  commissioners  in  1799, 
and  attempted  to  do  that  while  the  commissioners  for 
Tennessee  insisted  that  the  true  line  according  to  the 
meaning  and  intent  of  the  Cession  Act  should  run  by 
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what  is  designated  in  this  record  as  the  **waterslied 
line,*'  and  they  did  run  and  mark  such  a  line,  and  it  is 
that  line  which  is  now  insisted  on  by  the  complainants 
as  the  true  line  between  the  State  of  Tennessee  and 
North  Carolina,  and  the  true  boundary  line  of  the  land 
sued  for  in  this  case.  In  other  particulars  and  parts 
of  the  line  so  run  by  these  commissioners  there  seems 
to  have  been  no  disagreement.  The  North  Carolina 
commissioner  reported  his  action  to  the  governor  of 
North  Carolina,  together  with  the  disagreement  of  the 
Tennessee  commissioners  and  their  action  in  running 
this  so-called  watershed  line,  but  it  does  not  appear 
that  the  Tennessee  commissioners  made  any  report  of 
their  action,  and  no  action  by  either  the  State  of  Ten- 
nessee  or  of  North  Carolina  appears  to  have  been  taken 
on  these  surveys.  On  March  11,  1889,  North  Carolina 
passed  another  act  authorizing  the  governor  to  ap- 
point conamissioners  to  re-run  and  re-mark  the  line 
between  that  State  and  contiguous  States,  including 
Tennessee,  but  no  action  seems  to  have  been  taken 
under  this  act,  either  by  Tennessee  or  by  the  governor 
or  commissioners  of  North  Carolina.  In  1908,  North 
Carolina  brought  a  suit  against  Tennessee  in  the  su- 
preme court  of  th«  United  States  to  settle  disputes 
which  had  arisen  between  the  States,  or  citizens 
thereof,  over  the  true  location-  of  certain  parts  of  the 
line  run  and  fixed  by  the  conmiissioners  in  1821.  The 
results  of  that  suit  are  shown  by  the  report  of  the 
action  of  the  court  in  North  Carolina  v.  State  of  Ten- 
nessee, 235  U.  S.,  1,  35  Sup.  Ct.,  8,  59  L.  Ed.,  97,  here- 
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inafter  referred  to.  This  litigation  was  immediately 
induced  by  previous  suits  between  citizens  of  the 
States  over  conflicting  grants  of  the  same  lands  by  the 
two  States;  the  result  of  which,  by  the  judgment  of 
the  United  States  circuit  court  of  appeals  at  Cincin- 
nati, are  reported  in  the  cases  of  Beldmg  v.  Hebard, 
103  Fed.,  523,  43  C.  C.  A.,  296,  and  Stevenson  v.  Fain, 
116  Fed.,  147,  53  C.  C.  A.,  467. 

Reverting  now  to  the  action  of  the  North  Carolina 
commissioners  in  1799  affecting  the  particular  part 
of  the  State  line  involved  in  this  controversy,  we  find 
that  the  Iron  Mountain  referred  to  in  the  Cession  Act 
ends  at  its  south  or  southwestern  extremity  rather 
abruptly,  where  the  Nolachucky  river  runs  through  it ; 
but  the  river,  in  cutting  through  the  body  of  the  moun- 
tain, passes  through  a  gorge  by  a  tortuous  course  of 
about  eight  miles  in  length,  and  in  a  direct  line  prob- 
ably two  or  three  miles.  On  the  opposite  side  of  the 
river,  and  generally  speaking  parallel  thereto,  is  a 
range  of  mountains  running  in  a  general  east  and  west 
course,  the  eastern  part  of  which  is  known  as  Flat 
Top  Mountain  and  th-e  western  part  as  No  Business 
Ridge  or  Mountain,  the  two  being  connected  by  a  lower 
ridge,  making  a  rather  decided  gap  between;  then  go- 
ing southward,  or  southwestward,  there  intervenes  a 
valley  or  depression  between  this  mountain  range  and 
the  next,  known  as  Bald  Mountain,  on  which  are  two 
distinct  and  prominent  peaks,  known  as  the  '*  Little 
Bald''  and  the  *'Big  Bald''  Mountains.  From  the 
eastward,  leading  up  to  these  peaks,  is  a  ridge  locally 
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known  as  *  *  Chestnut  Ridge, ' '  running  somewhat  paral- 
lel to  th-e  Flat  Top  Mountain.  Between  these  two 
mountains,  Flat  Top  and  Chestnut  Badge,  lies  the  val- 
ley or  depression  above  mentioned,  locally  known  as 
**Coxe's  Cove."  In  this  valley  or  cove  there  is  a  di- 
vide or  watershed,  from  which  the  waters  flow  east- 
ward by  Big  Creek  and  westward  by  Granny  Lewis 
creek  and  Spivey  creek;  but  from  both  sides  of  this 
divide  the  waters  ultimately  flow  westwardly  into  the 
Nolachucky  river,  and  eastwardly  into  the  same  river, 
called,  however,  in  North  Carolina,  the  **Toe  river/' 
In  other  words,  the  waters  of  Big  creek  flow  east- 
wardly around  the  Flat  Top  Mountain  into  the  Toe 
river,  while  the  waters  of  Granny  Lewis  creek  and 
Spivey  creek  flow  westward  around  No  Business  Ridge 
or  Mountain,  into  the  Nolachucky  river.  There  is  one 
point  on  the  summit  and  for  some  distance  down  the 
face  of  the  Iron  Mountain  from  which,  looking  south- 
ward, the  Little  and  Big  Bald  Mountains  or  peaks  can 
be  seen  at  a  distance  of  from  six  to  eight  miles;  the 
Little  Bald  being  the  nearer  by  a  couple  of  miles. 
There  is  about  five  hundred  feet  difference  in  the  ele- 
vation of  these  mountains,  the  Big  Bald  being  the 
higher;  but  looking  from  the  point  referred  to  on  the 
Iron  Mountain  the  ilittle  Bald  Mountain,  owing  to  its 
nearer  situation,  appears  to  be  the  higher  and  more 
prominent.  The  two  are  connected  by  a  high  ridge  of 
the  Bald  Mountain  range.  From  the  point  on  the  Iron 
Mountain  referred  to,  the  Big  Bald  is  about  ten  de- 
grees further  west  than  the  Little  Bald.     When  the 
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commissioners  had  run  the  line  to  the  southwestern 
end  of  the  Iron  Mountain  to  the  point  above  referred 
to  where  they  could  sight  these  peaks  of  the  Bald 
Mountains  through  the  gap  between  the  Flat  Top  and 
No  Business  Mountain,  the  calls  of  their  lines  are  as 
follows : 

'  *  Call  572 :  South  10  west  28  poles  descending. 

*  *  Call  573 :  South  23  west  descending  the  Iron  Moun- 
tain crossing  Nolachucky  at  220  poles  at  the  mouth  of 
a  laurelly  branch;  then  partly  up  said  branch  and 
partly  on  the  spurs  of  the  mountain  to  the  top  of  a 
high  mountain;  then  crossing  Devils  creek  at  the  dis- 
tance of  1,230  poles,  one  continuing  laurel  thicket  from 
Nolachucky  to  this  place,  whole  distances  of  4  miles 
133  poles  to  the  top  of  Little  Bald  Mountain. 

''Call  574:  South  49  west,  2  miles  to  the  top  of  Big 
Bald.'' 

The  line  in  dispute  in  this  case  is  call  No.  573  from 
the  Iron  Mountain  where  the  Nolachucky  river  runs 
through  the  same  to  the  top  of  the  Bald  Mountain,  as 
defined  in  the  Cession  Act,  and  to  the  top  of  Little 
Bald  Mountain,  as  described  in  the  commssioners ' 
report.  This  line  crosses  Nolachucky  river  at  the 
mouth  of  a  laurelly  branch  as  named  by  the  commis- 
sioners, now  called  Devils  creek,  and,  as  shown  by  a 
diary  kept  by  the  commissioners,  was  called  at  that 
time  the  Devils  Arse,  but  the  commissioners  evidently  . 
decided  to  give  it  the  more  polite  name  of  a  laurelly 
branch.  This  branch  or  creek  rises  at  the  foot  of  the 
ridge  connecting  Flat  Top  and  No  Business  Moun- 
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tains,  and  flows  northward  through  a  rough  narrow 
gorge  into  the  Nolachucky  river,  with  a  number  of 
spurs  or  ridges  projecting  along  the  w;ay  from  both 
sides.  This  line  called  for  by  the  commissioners  runs 
in  a  general  course  up  this  gorge  and  along  and  across 
Devils  creek,  crosses  the  ridge  or  gap  between  Flat 
Top  and  No  Business  Mountains;  then  crosses  the 
Coxe^s  Cove  depression,  running  very  near  the  head 
spring  of  Granny  Lewis  creek,  and  crosses  the  head- 
waters of  Spivey  creek,  called  by  the  commissioners 
Devils  creek;  thence  ascends  a  ridge  of  the  Bald 
Mountain  to  the  top  of  the  Litle  Bald  Mountain. 
Hence  it  will  be  seen  that  it  does  not  follow  any  water- 
shed. 

The  Tennessee  commissioners  in  1886,  instead  of  re- 
running this  call  of  the  North  Carolina  commissioners 
of  1799,  conceived  the  idea  that  the  true  line  called  for 
by  the  Cession  Act  required  them  to  find  and  follow 
a  watershed  from  the  Nolachucky  river  where  it  runs 
through  the  Iron  Mountain  to  the  top  of  the  Bald 
Mountain,  and  in  order  to  do  this  they  left  the  top 
of  the  Iron  Mountain  at  a  point  somewhat  northeast 
of  the  point  where  the  North  Carolina  commissioners 
had  left  it  and  pursued  a  ridge  funning  southward 
from  that  point  towards  the  Nolachucky  river,  and 
crossed  the  river  from  that  point  by  a  line  to  an  oppo- 
site ridge  of  the  Flat  Top  Mountain;  followed  this 
ridge  to  the  summit  of  Flat  Top;  descended  Flat  Top 
to  the  low  divide  or  watershed  above  referred  to  in 
Coxe's   Cove;  followed  that  to  tlie  Chestnut  ridge. 
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ascended  the  same  to  a  point  which  is  denominated 
Rocky  Knob  or  Big  Rock,  and  then  followed  the  top 
of  this  ridge  to  the  summit  of  'little  Bald  Mountain, 
and  there  met  the  line  of  the  North  Carolina  conmiis- 
sioners.  They 'marked  this  watershed  line  as  the  true 
State  line.  As  stated  above,  Captain  Gudger,  th«  com- 
missioner of  North  Carolina  at  that  time,  undertook 
to  follow  and  mark  the  line  as  run  by  the  North  Caro- 
lina commissioners  in  1799,  and,  as  hereinbefore  stated, 
these  are  the  two  lines  which  beget  this  present  con- 
troversy. 

The  complainants  object  to  the  1799  line  principally 
upon  the  ground  that  it  does  not  follow  the  watershed, 
but  they  attack  it  also  on  the  ground  that  the  course 
called  for  by  the  commissioners  is  not  the  correct 
course,  allowing  what  they  assert  to  be  the  proper 
variation,  and  that  the  distance  called  for,  four  miles 
and  one  hundred  and  thirty-three  poles  from  the  Nola- 
chucky  river,  is  incorrect,  in  that  the  true  distance  is 
about  six  miles.  They  have  procured  and  introduced 
in  evidence  the  field  notes  of  the  surveyors  running 
this  line  in  1799  and  the  diary  kept  by  one  of  the  com- 
pany, showing  that  this  territory  was  exceedingly 
rough  and  offered  great  difficulties  in  passing  through 
it,  and  that  instead  of  surveying  the  straight  line 
called  for  they  surveyed  a  crooked  line  of  many  calls 
over  such  territory  as  was  passable, ,  and  afterwards 
reduced  that  survey  to  a  straight  line,  and  assert  that 
in  this  reduction  to  a  straight  line  they  missed  both 
the  true  course  and  distance  of  it.    It  is  apparent  from 
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the  weight  of  this  evidence  that  they  did  make  a  mis- 
take, and  a  considerable  mistake,  in  the  distance.  It 
does  not  so  clearly  appear  that  the  course  was  mis- 
taken. It  is  now  run  with  a  variation  of  five  degrees 
and  thirty  minutes,  to  wit :  On  the  call  of  south  twen- 
ty-eight degrees  and  thirty  minutes  west,  whereas  the 
complainants  and  their  witnesses  say  that  it  should 
be  rim  on  a  variation  of  only  four  degrees  and  thirty 
minutes,  and  from  their  assumed  point  of  departure 
from  the  end  of  Iron  Mountain  that  it  can  only  be  run 
on  a  course  at  present  of  south  thirty-two  degrees 
west  This  variance,  however,  is  produced  entirely  by 
a  change  of  the  starting  point  from  the  face  of  Iron 
Mountain.  It  is  possible  that  the  course  called  for  by 
these  commissioners  of  south  twenty-three  degrees 
west  is  mistaken  by  a  degree,  and  should  have  been 
south  twenty-four  degrees  west,  which  can  easily  be 
accounted  for  by  the  mistake  made  in  their  measure- 
ment of  distance  in  calculating  the  course  of  a  straight 
line.  The  resultant  of  their  zigzag  survey  of  four 
miles  and  one  hundred  and  thirty-three  poles,  and  a 
like  survey  of  a  distance  of  practically  six  miles, 
would  evidently  show  some  considerable  difference  in 
the  course  indicated.  This  of  course  is  merely  con- 
jectural. They  could  have  made  the  course  certain  by 
sighting  direct  and  reverse  from  one  mountain  to  the 
other.  However  this  may  be,  we  regard  it  as  utterly 
immaterial,  as  a  mistake  in  both  course  and  distance 
is  easily  corrected  by  the  call  from  one  mountain  to 
the  other,  both  of  which  are  permanent  in  their  loca- 
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tion,  and  very  prominent  and  well  known.  That  will, 
of  course,  control  the  calls  for  course  and  distance. 
The  only  element  of  doubt,  if  doubt  there  could  be,  on 
this  point  is  to  determine  the  -exact  point  on  the  Iron 
Mountain  from  which  they  began  this  line.  That  has 
been  reduced,  however,  to  a  practical  certainty  by  the 
engineers  and  surveyors  introduced  by  the  defendant 
in  this  case.  The  discrepancies  shown  by  the  wit- 
nesses of  the  complainants  have  been  begotten  not  in 
the  effort  to  relocate  and  survey  this  line  of  the  com- 
missioners of  1799,  but  in  the  effort  to  locate  and  sur- 
vey  what  they  now  conceive  to  be  the  line  which  those 
commissioners  should  have  located  and  surveyed,  and 
in  doing  that  they  have  assumed  an  entirely  different 
point  of  departure  from  the  end  of  the-  Iron  Mountain. 
That,  of  course,  can  easily  be  done  when  the  end  of 
the  mountain,  generally  speaking,  covers  a  width  or 
distance  of  two  or  three  or  more  miles. 

The  real  issue  in  this  case  is  where  the  State  line  is, 
not  where  it  ought  to  be.  This  court  has  no  jurisdic- 
tion or  power  to  establish  a  line  between  these  States. 
Neither  State  is  a  party  to  this  suit.  Such  a  line  must 
be  established  either  by  compact  of  the  sovereign 
States  themselves  {Poole  v.  Fleeger,  11  Pet.,  185,  9 
L.  Ed.,  680;  Rhode  Iskmd  v.  Massachusetts,  12  Pet., 
657,  9  L.  Ed.,  1233),  or,  if  by  judicial  proceedings, 
then  by  decree  of  the  United  States  supreme  court. 
That  court,  by  a  provision  of  the  United  States  con- 
stitution (article  3,  section  2),  has  original  and  exclu- 
sive jurisdiction  over  such  an  issue.    Virginia  v.  Tenn., 
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148  U.  S.,  503,  13  Sup.  Ct.,  728,  37  L.  Ed.,  537.  But 
this  court  in  the  suit  of  private  parties  may  fix  and 
adjudge  the  actual  location  of  a  line  as  affecting  the 
boundaries  of  their  lands.  The  chief  contention  of  the 
complainants  is  that  what  they  call  the  watershed 
line  is  the  one  intended  by  the  Cession  Act  of  1789, 
and  in  support  of  that  they  quote  from  the  opinion  of 
Judge  Lurton  in  the  case  of  Belding  v.  Hebard,  103 
Fed.,  523,  43  C.  C.  A.,  296,  to  this  effect : 

**The  intention  of  the  North  Carolina  Cession  Act 
of  1789  was  to  make  the  crest  of  the  great  mountain 
ranges  extending  across  the  State  of  North  Carolina 
in  a  southwestwardly  direction  the  boundary  line  of 
the  ceded  territory.  This  is  most  evident  from  even  a 
casual  reading  of  the  boundary  line  therein  de- 
scribed." 

While  this  is  generally  true  there  are  many  notable 
exceptions.  It  is  a  physical  impossibility  to  find  a 
continuous  watershed  line  along  the  calls  given  in 
the  Cession  Act  of  1789.  The  mountains  along  this 
line  are  broken  and  separated  by  the  passage  from 
east  to  west  through  them  of  various  water  courses, 
some  of  which  are  the  Wautauga,  the  Nolachucky,  the 
French  Broad,  the  Big  Pigeon,  the  Little  Tennessee, 
and  the  Hiawassee  rivers.  At  each  of  these  breaks 
not  only  the  continuity  of  the  watershed  is  destroyed, 
but  numerous  subsidiary  and  lateral  watersheds  into 
these  several  streams  on  both  sides  are  found.  So 
that  in  attempting  to  find  a  watershed  line  from  one 
of  these  streams  to  the  next,  it  would  open  the  ques- 
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tion  to  discretion  and  judgment  as  to  what  one  should 
be  followed  leading  up  from  the  water  course  to  the 
main  top  or  extreme  height  of  the  adjoining  moun- 
tains. 

The  Tennessee  commissioners  in  1886  showed  con- 
siderable ingenuity  in  finding  the  watersheds  followed 
on  their  line,  but  others,  both  to  the  east  and  west  of  it, 
can  be  found.  The  United  States  Geological  Survey 
of  this  district  followed  and  indicated  the  same  line 
as  the  boundary  line  between  these  States,  and  the 
same  is  so  shown  on  their  maps.  Upon  this  fact  the 
complainants  largely  rely  to  establish  this  as  the  cor- 
rect line,  but  the  Geological  Survey  was  without 
authority  in  this  matter,  and  did  not  undertake  to 
establish  but  merely  to  represent,  what  they  gathered 
from  local  information  to  be  the  State  line.  They  evi- 
dently procured  their  information  from  Tennessee 
claimants  as  their  survey  was  made  subsequent  to  the 
action  of  the  Tennessee  commissioners  in  1886. 

As  was  said  by  the  supreme  court  of  the  United 
States  in  the  case  of  North  Carolina  v.  Tennessee,  235 
U.  S.,  1,  35  Sup.  Ct.,  8,  59  L.  Ed.,  97 : 

^'The  Cession  Act  is  very  general  and  necessarily 
demanded  definition  to  satisfy  the  requirements  of  a 
boundary  line,  a  line  not  only  necessary  to  mark  pri- 
vate property  but  political  jurisdiction." 

In  defining  this  boundary  by  running,  locating,  and 
marking  the  same  on  the  ground  a  large  degree  of 
discretion  and  judgment  must  necessarily  have  been 
delegated  to   the  commissioners   appointed   for  that 
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purpose,  and  it  appears  from  their  action  that  they 
did  not  interpret  the  Cession  Act  to  hold  them  with 
absolute  strictness  to  the  watershed  line,  as  is  evi- 
denced by  the  line  as  found  and  fixed  by  the  circuit 
court  of  appeals  at  Cincinnati,  in  the  case  of  Steven^ 
son  V.  Fain,  116  Fed.,  147,  53  C.  C.  A.,  467,  supra,  and 
by  the  supreme  court  of  the  United  States  in  the  case 
of  North  Carolina  v.  Termessee,  235  U.  S.,  1,  35  Sup. 
Ct,  8,  59  L.  Ed.,  97. 

By  the  way,  the  line  which  was  in  controversy  in  the 
case  of  Beldmg  v.  Hebard,  103  Fed.,  523,  43  C.  C.  A., 
296,  which  the  circuit  court  of  appeals  found  to  run 
with  the  watershed,  the  supreme  court  in  this  case  of 
North  Carolina  against  Tennessee,  largely  on  newly 
discovered  evidence,  rejected,  and  foilnd  the  true  line 
to  be  the  Slick  Rock  line,  not  the  watershed  line. 

Another  notable  departure  by  the  commissioners  of 
1821  from  the  watershed  line  was  the  last  line  running 
from  the  one  hundred  and  one-mile  tree  a  due  south 
course,  crossing  the  Hiawassee  river  and  extending  on 
the  same  course  to  the  Georgia  line,  in  all  about  fif- 
teen or  sixteen  miles,  without  regard  to  the  watershed, 
thereby  locating  in  Tennessee,  which  otherwise  would 
have  been  located  in  North  Carolina,  the  present  very 
rich  Ducktown  copper  district.  The  legislatures  of 
both  States  in  1821  gave  sanction  to  this  construction 
of  the  Cession  Act  by  the  commissioners  by  passing 
acts  ratifying  and  adopting  the  line  as  run. 

In  our  opinion  the  commissioners  of  1799  correctly 
interpreted  the  call  of  the  Cession  Act,  to  wit :  From 
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the  end  of  the  Iron  Mountain  wher-e  the  Nolachucky 
river  runs  through  the  same  to  the  top  of  Bald  Moun- 
tain. This  call  would  indicate  a  straight  line  from  the 
one  point  to  the  other. 

In  view  of  this  fact  the  point  of  departure  from  the 
Iron  Mountain  selected  by  them  from  which  they  could 
see  the  two  peaks  of  the  Bald  Mountains,  Little  and 
Big,  was  the  proper,  if  not  the  only,  one  to  be  selected. 
Some  question  might  have  arisen  as  to  which  peak  of 
the  Bald  Mountain  was  intended  as  the  other  terminus 
of  this  line. 

In  November,  1796,  North  Carolina  granted  to  Jno. 
G.  Blount  a  large  boundary  of  land  containing  some 
320,000  acres,  which  was  intended  to  be  bounded  by 
the  State  line  along  this  course,  and  in  surveying  the 
boundaries  of  that  grant  from  the  south  to  the  north- 
eastward, the  surveyor  ran  and  located  the  line  as  the 
State  line  under  the  Cession  Act  from  the  top  of  Big 
Bald  Mountain,  2,020  poles  (it  now  appears  to  be 
2,120  poles),  to  the  Nolachucky  river  where  it  breaks 
through  th-e  Iron  Mountain,  and  the  latter  point  was 
substantially  the  same  point  on  the  Iron  Mountain 
from  which  the  State  line  commissioners  in  1799  ran 
their  line.  It  is  shown  by  the  witnesses  that  from  the 
top  of  Big  Bald  Mountain,  as  well  as  from  the  top  of 
Little  Bald  Mountain,  this  particular  face  of  the  Iron 
Mountain  is  visible  through  the  gap  between  the  Flat 
Top  and  No  Business  Mountains  as  a  very  confined 
or  restricted  spot.  Had  the  commissioners  seen  fit  to 
follow  this  interpretation  of  the  Cession  Act,  we  could 
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see  no  valid  objection ;  but  we  think  they  gave  a  better 
interpretation  to  the  Cession  Act  by  running  to  the 
nearer  peak  or  top  of  Bald  Mountain,  to  wit,  the  Little 
Bald,  thence  following  the  top  of  the  range  to  Big 
Bald. 

The  complainants,  however,  insist  that  they  should 
have  run  from  the  Iron  Mountain  to  the  top  of  Flat 
Mountain  as  a  part  of  the  Bald  Mountain  Range,  and 
thence  followed  the  watershed  to  Little  Bald  and  Big 
Bald.  Conceding  that  they  might,  or  even  should, 
have  done  this  in  their  discretion  and  best  judgment 
in  interpreting  the  call  of  the  Cession  Act,  the  fact 
remains  that  they  did  not  do  it,  and  this  court  has 
no  power  to  revise  and  correct  their  action.  But  we 
are  of  opinion  that  had  they  done  this  they  would  have 
been  in  error  for  the  reason  that  we  cannot  find  as  a 
fact  that  the  Flat  Top  Mountain  is  any  part  of  the 
Bald  Mountain  Range.  It  has  not  only  always  been 
called  and  known  as  a  separate  mountain,  but  as  a 
physical  fact  it  is  separate.  The  watershed  referred 
to  in  Coxe's  Cove  is  too  insignificant  in  elevation  to 
indicate  any  continuation  of  the  one  range  into  the 
other.  The  continuation  of  Bald  Mountain  range  at 
this  point  is  by  the  Chestnut  Mountain  or  Ridge, 
turning  eastward  and  running  almost  parallel  with  the 
Flat  Top  Mountain  until  it  ends  at  the  Caney  creek, 
a  tributary  to  the  Nolachucky  or  Toe  river  in  North 
Carolina. 

It  is  further  claimed  by  the  complainants  that  this 
line  run  by  the  North  Carolina  conmaissioners  in  1799 
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was  not  marked  plainly,  while  the  other  line  showed 
its  marks.  As  a  matter  of  fact  the  former  line  does 
show  several  marked  trees,  and  tradition  indicates 
a  number  of  others  which  have  disappeared,  but  lack- 
ing such  marks,  the  natural  objects,  to  wit,  the  two 
mountains  called  for,  would  establish  the  line  and 
would  even  override  the  incorrectness  of  the  line 
marked  by  trees  or  other  artificial  monuments. 

*' Mountains  and  streams  will  control  artificial  mon- 
uments, such  as  marked  trees. '^  Ay  res  v.  Watson,  113 
U.  S.,  596, 11  Sup.  Ct.,  2Q1,  34  L.  Ed.,  803. 

Some  proof  is  introduced  as  to  the  inhabitants  of 
this  disputed  region  paying  taxes  and  sending  their 
children  to  school  in  Tennessee.  For  a  long  time  this 
was  a  very  wild,  inaccessible,  and  uninhabited  region. 
One  Hensley  made  a  settlement  on  the  Tennessee  side 
of  this  line,  but  very  near  the  line,  and  he  and  some 
other  families  after  him  resided  there  a  number  of 
years  and  paid  taxes  and  sent  their  children  to  school 
in  Tennessee.  One  other  settlement  was  made  east 
of  the  Hensley  place,  to  wit,  by  Jesse  Martin,  in  which 
he  and  some  other  families  subsequent  to  him  lived, 
and  possibly  they  paid  taxes  and  more  certainly  sent 
their  children  to  school  in  Tennessee.  They  had  access 
to  none  other,  and  at  that  time — ^in  more  recent  years 
— grantees  under  Tennessee  grants  were  asserting  the 
watershed  line  as  the  State  line.  So  it  is  not  strange 
that  the  Tennessee  schools  admitted  these  children. 
So  far  as  granting  these  lands  is  concerned,  the  Ten- 
nessee grants  up  to  1847  followed  and  called  for  this 
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line  of  the  North  Carolina  commissioners  of  1799. 
The  calls  of  one  grant  to  Irwin  of  1856  render  it 
somewhat  doubtful  as  to  whether  it  intended  to  call 
for  this  line  or  the  watershed  line.  It  was  a  younger 
grant,  however,  by  parties  interested  in  an  older  grant 
calling  for  the  other  line.  Not  until  1890,  after  the 
Tennessee  commissioners  of  1886  had  run  and  marked 
the  watershed  line,  was  any  grant  made  which  dis- 
tinctly called  for  this  watershed  line.  That  grant  was 
to  one  Hensley.  It  appears  that  the  complainants 
deraign  their  title  not  only  from  this  Hensley  grant 
covering  the  disputed  territory,  but  also  from  the 
Irwin  grants,  one  or  both  of  which  called  for  the  other 
line  as  the  Tennessee  line.  So  far  as  the  few  citizens 
of  North  Carolina  and  Tennessee  who  knew  this  re- 
gion and  occasionally  visited  it  and  the  fewer  who 
resided  near  it  or  in  it  are  concerned,  it  appears  that 
some  claimed  the  one  line  and  some  the  other  to  be 
the  State  line,  and  some  even  the  line  of  the  Bloimt 
Grant,  and  certainly  after  1886  there  was  some  con- 
siderable doubt  and  conflicting  claims  as  to  the  true 
location  of  the  State  line.  These  circumstances  we 
regard  as  altogether  inconclusive  and  of  little  or  no 
weight  in  determining  this  question.  It  is  perfectly 
clear  that  the  commissioners  of  1799  ran  and  fixed  a 
line  from  one  of  these  mountain  tops  to  the  other,  and 
we  do  not  think  any  of  these  circumstances  will  in  any 
way  interfere  with  or  change  that  line. 

We  are  further  of  opinion,  from  the  history  hereinbe- 
fore recited,  that  Tennessee  not  only  knew  of  the  loca- 
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tion  of  this  line  by  the  North  Carolina  commissioners, 
but  taking  her  action  and  inaction  altogether  into 
account,  she  acquiesced  in,  and  in  a  large  measure, 
adopted  this  as  the  boundary  line  between  the  States. 
Her  only  dissents  from  it  were  spasmodic,  and  con- 
templated further  action  on  the  part  of  North  Caro- 
lina in  conjunction  with  Tennessee  in  changing  or  re- 
locating certain  parts  of  the  line.  Nothing  of  this 
kind,  however,  was  ever  done. 

So  long  as  this  line  of  1799  remains  unchanged  by 
effectual  negotiations  or  litigation  between  North 
Carolina  and  Tennessee,  it  must  be  treated  as  correct, 
and  agreeable  to  the  true  intent  and  meaning  of  the 
Cession  Act  and  both  sovereign  parties  interested. 
Certain  it  is  that  it  cannot  be  changed  at  the  suit  of 
private  individuals  or  citizens  of  one  State  against 
those  of  the  other,  in  a  court  without  power  or  juris- 
diction in  the  first  instance  to  settle  and  establish  such 
a  line,  even  in  a  suit  of  one  State  against  the  other. 

In  Virginia  v.  Tennessee,  148  U.  S.,  503, 13  Sup.  Ct., 
728,  37  L.  Ed.,  537,  it  was  held  that  a  boundary  line 
between  States  which  has  been  run  out,  located,  and 
marked  upon  the  earth  and  afterwards  recognized  and 
acquiesced  in  by  them,  for  a  long  course  of  years,  is 
conclusive,  even  if  it  be  ascertained  tjiat  it  varies  some- 
what from  the  courses  given  in  the  original  grant. 

To  the  same  effect  is  the  holding  in  the  case  of 
Maryland  v.  West  Virginia,  217  U.  S.,  1,  30  Sup.  Ct., 
268,  54  L.  Ed.,  645. 
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During  the  progress  of  this  case,  the  complainants 
amended  their  original  bill  and  averred  that  the  de- 
fendant was  estopped  to  deny  the  so-called  watershed 
line  as  the  true  line  between  these  States,  and  the 
boundary  line  between  the  complainants^  and  defend- 
ant's lands,  by  reason  of  a  certain  judgment  of  the 
United  States  district  court  at  Asheville,  N.  C.  On 
September  14,  1905,  a  suit  in  ejectment  and  to  enjoin 
trespass  and  waste  was  brought  in  the  superior  court 
of  Buncombe  county,  N.  C,  by  W.  T.  Weaver,  and 
others,  against  Indian  Creek  Lumber  Company,  and 
others,  involving  some  or  all  of  the  lands  in  contro- 
versy in  this  case.  That  suit  was  removed  by  the  de- 
fendants to  the  United  States  district  court,  and  there 
put  at  issue  by  general  denial  of  the  plaintiffs'  alle- 
gations. On  June  24,  1912,  judgment  was  entered  by 
that  court  to  this  effect : 

'*And  it  appearing  from  an  examination  by  the  court 
that  the  lands  in  controversy  and  about  which  this 
suit  is  brought  are  on  the  Tennessee  side  of  the  United 
States  Geological  line,  as  shown  by  the  testimony 
taken  by  the  referee,  it  is  therefore  adjudged  that  this 
court  has  no  jurisdiction  over  the  subject-matter  of 
the  said  action,  and  it  is  therefore  dismissed,  how- 
ever, without  prejudice  to  such  party  or  parties  as 
may  be  interested  in  the  lands  in  controversy.'' 

The  plaintiffs  in  that  suit  are  averred  to  be  the  pre- 
decessors in  title  of  the  defendant  in  the  present  suit, 
and  the  defendant  in  that  suit  to  be  a  privy  or  agent 
of  the  complainants  in  this  suit,  and  that  this  judg- 
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ment  of  the  United  States  district  court  precludes  the 

defendant  in  the  present  controversy.    The  defendant 

meets  this  contention  by  showing  that  its  original  and 

real  vendor  of  the  lands  in  dispute  is  the  Big  Creek 
Lumber  Company,  not  a  party  to  the  North  Carolina 

suit.  The  defendant  took  title  to  these  lands  by  war- 
ranty deed  from  the  Big  Creek  Lumber  Company,  and 
it  also  bought  adjoining  lands  from  Weaver  and 
others,  known  as  the  Johnson  heirs,  who  would  and 
did  convey  only  by  quitclaim  deed.  In  preparing  that 
deed  the  defendant's  counsel  used  in  the  description 
a  general  boundary  which  embraced  not  only  the  lands 
purchased  from  the  Johnson  heirs,  but  also  the  lands 
conveyed  by  the  Big  Creek  Lumber  Company,  as  afore- 
said. The  defendant  further  insists  that  the  Indian 
Creek  Lumber  Company  was  neither  a  privy  or  repre- 
sentative of  the  complainants.  The  relation,  if  any, 
of  this  corporation  to  the  complainants  is  not  clearly 
disclosed  in  the  record.  It  is  indicated  that  the  Indian 
Creek  Lumber  Company  had  been  organized  for  the 
purpose  of  taking  timber  from  these  lands,  and  that 
N.  B.  McCarty,  the  owner  of  these  lands,  owned  the 
majority  of  the  stock  in  this  Indian  Creek  Lumber 
Company,  and  from  those  circumstances  complainants 
would  infer  the  alleged  relation  between  McCarty  and 
this  corporation. 

Mr.  Charles  Ford,  next  friend  of  the  minor  com- 
plainant,  testified,  however,  that  the  Indian  Creek 
Lumber  Company  had  no  deed  or  contract  for  these 
lands  from  McCarty,  and  the  record  is  entirely  silent 
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as  to  whether  it  had  any  contract  for  timber  or  acted 
as  agent  of  McCarty.  But  aside  from  these  questions 
this  judgment  appears  on  its  face  to  have  been  with- 
out prejudice  to  the  rights  of  the  parties  so  far  as  the 
title  to  the  lands  is  concerned.  The  only  point  of  adju- 
dication is  that  the  federal  court  did  not  have  juris- 
diction, and  that  adjudication  was  rested  upon  the  lo- 
cation not  of  the  true  lii^e  between  the  States,  but  of 
.the  United  States  Geological  line.  As  hereinbefore 
indicated,  that  line  was  not  determinative  of  the  State 
line,  neither  could  the  judgment  of  the  United  States 
court  at  Asheville  change  that  line  from  its  true  loca- 
tion. As  a  matter  of  fact  it  did  not  undertake  to  do 
so.  We  do  not  think  that  this  judgment  amounts  to 
an  estoppel  on  the  parties  to  that  suit  as  to  the  true 
boundaries  of  the  lands,  and  furthermore  that  it  can- 
not in  any  way  aid  the  title  of  complainants  in  this 
case;  and  for  all  these  reasons  it  cannot  estop  the 
defendant  in  this  case  upon  the  issues  herein  involved. 
The  appellants  further  complain  of  the  action  of  the 
court  below  in  overruling  certain  exceptions  made  on 
the  hearing  to  evidence  introduced  by  the  defendant. 
We  have  examined  these  exceptions  and  do  not  think 
they  are  well  made.  On  the  hearing  of  the  case  in  the 
court  below  the  chancellor  found  the  issues  in  favor 
of  the  defendant  and  dismissed  the  complainants'  bill. 
To  this  action  the  complainants  excepted  and  appealed, 
and  in  this  court  have  assigned  errors  to  the  effect 
that  the  chancellor  erred  in  his  conclusions  and  should 
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have  found  the  issues  in  favor  of  the  complainants. 
For  the  reasons  already  stated  in  this  opinion,  we 
conclude  that  there  is  no  error  in  the  chancellor's  de- 
cree, and  it  is  therefore  affirmed^  with  costs. 

W.  E.  Turner,  Special  Justice,  sat  in  lieu  of  Wii> 
LiAMs,  J.,  who  was  disqualified  because  of  having 
been  of  counsel  in  the  court  below. 
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Nashville.    December  Term,  1915. 


State  ex  rel.  Timothy  et  al.  v.  H.  E.  Howse,  Mayob, 

et  al. 

{Nashville.    December  Term,  1915.) 

1.  APPEAL  AND   ERROR.     Assignment  of  error.     Sufficiency. 
An  assignment  of  error  complaining  that  the  court  erred  in  not 

holding  a  statute  unconstitutional,   but  not  pointing  out  any 
grounds,  Is  too  general  for  consideration.     {PoBt,  p.  74.) 

Acts  cited  and  construed:     Acts  1915,  ch.  11. 

2.  IVIUNICIPAL  CORPORATIONS.     Officers.     Ouster  Act.     Appli- 
cability. 

The  Nashville  city  charter  (Prlv.  Acts  1913,  ch.  22)  provides  for 
recall  elections,  section  32  declaring  that  such  remedy  shall 
be  cumulative;  hence  the  Ouster  Act  (Pub.  Acts  1915,  ch.  11), 
may  be  taken  advantage  of  to  oust  delinquent  officials.  {Posty 
p,  75.) 
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Acts  cited  and  construed :    Acts  1913,  ch.  22,  sec.  32. 

Case  cited  and  approved:    State  ex  rel.  v.  Howse,  132  Tenn.,  452. 

3.  JUDGES.    Ouster  proceedings.     Interest. 

In  a  proceeding  to  oust  public  otficers  under  Pub.  Acts  1916,  ch. 
11,  the  fact  that  the  Judge  before  whom  proceeding  was  begun 
suspended  defendants  from  office  does  not  preclude  him  from 
sitting  in  the  trial  on  the  merits;  the  practice  being  as  where 
a  chancellor  in  an  injunction  suit  issues  an  interlocutory 
order.    (Post,  pn.  75.  76.) 

4.  TRIAL.     Proceedings.  Severance. 

In  a  proceeding  to  oust  more  than  one  municipal  officer  the 
question  of  severance  rests  in  the  discretion  of  the  trial  court 
(Post,  V.  76.) 

Case  cited  and  approved:     Tyson  v.  Netherton,  53  Tenn.,  19. 

5.  MUNICIPAL  CORPORATIONS.    Officers.    Ouster.    Evidence. 
In  a  proceeding  to  oust  a  municipal  o&cer  brought  under  Pub. 

Acts  1915,  ch.  11,  evidence  of  acts  of  malfeasance  done  during 
the  officer's  term,  but  before  passage  of  the  act,  is  admissi- 
ble; the  act  making  nothing  illegal  which  was  not  illegal  be- 
fore.   (Post,  n.  76.) 

6.  MUNICIPAL  CORPORATIONS.     Ouster  of  mayor.     Proceed- 
ings.   Evidence. 

In  a  proceeding  under  Pub.  Acts  1916,  ch.  11,  to  oust  a  municipal 
officer  for  misconduct  in  office,  evidence  of  his  acts  of  mal- 
feasance committed  in  a  term  previous  to  the  pending  term  is 
admissible,  particularly  where  on  his  first  election  he  promised 
to  enforce  the  laws,  while  on  the  latter  he  was  supported  by 
the  element  not  desiring  law  enforcement     (Post,  pp.  76-80.) 

Cases  cited  and  approved:  Day  v.  Sharp,  128  Tenn.,  340;  State  v. 
Leach,  60  Me.,  58;  Rankin  v.  Jauman,  4  Idaho,  53;  State  ex  reL 
V.  Bourgeois,  45  La.  Ann.,  1360;  State  ex  rel.  v.  Me^aarden, 
85  Minn.,  41. 

Cases  cited  and  distinguished:  Territory  v.  Sanches,  14  N.  Mex., 
498;  State  v.  Welsh,  109  Iowa,  19. 


7  Thompson]  DECEMBER  TEEM,  1915  69 

state  ex  rel.  y.  Howse. 


7.  JURY.  Jury  trial.  Right  to  "tummary  proceading." 
Const.  1870,  art.  1,  sec.  6,  declares  that  the  right  of  trial  by 
jury  shall  remain  inylolate.  Pub.  Acts  1915,  ch.  11,  providing 
for  the  ouster  of  unfaithful  municipal  officers,  declares  that 
the  proceeding  shall  be  summary.  Held,  in  view  of  long- 
established  construction,  that  the  guaranty  of  Jury  trial  did  not 
preclude  summary  proceedings  which  are  forms  of  trial  in  which 
the  established  course  of  legal  proceeding  is  disregarded 
especially  in  the  matter  of  trial  by  Jury,  and  the  legislature 
might  validly  provide  that  ouster  proceedings  should  be  sum- 
mary, and  so  an  officer  against  whom  such  proceedings  were  had 
Ib  not  entitled  to  Jury  trial  (citing  Words  and  Phrases,  First 
and  Second  Series,  Summary  Proceedings).     {PoMt,  pp.  80,  84.) 

Acts  cited  and  construed:     Acts  1915,  ch.  11. 

Cases  cited  and  approved:  Fields  v.  State,  8  Tenn.  (Mart.  & 
T.),  168;  Sevier  v.  Justices,  Peck,  334;  People  ex  rel.  v  Kip- 
ley,  171  111.,  44;  Moore  v.  Strickling,  46  W.  Va.,  515;  Burke  v. 
Jenkins,  148  N.  C,  25;  State  ex  rel.  v.  Henderson,  145  Iowa,  657; 
Woods  V.  Vamum,  85  Cal.,  639;  Govan  v.  Jackson,  32  Ark.,  557; 
Taylor  v.  Carr,  125  Tenn.,  249;  Yoder  v.  Com.,  107  Va.,  823; 
Territory  v.  Sanches,  14  N.  M.,  493. 

Cases  cited  and  distinguished:  Easton  v.  State,  65  Tenn.,  466; 
Goddard  v.  State,  10  Tenn.,  96;  Rankin  v.  Jauman,  4  Idaho,  53. 

Conatitntlon  cited  and  construed:     Const  1870,  art.  1,  sec.  6. 

8.  JURY.  Jury  trial.  Ouster  proceedings. 
Wbile  Pub.  Acts  1915,  ch.  11,  providing  for  the  ouster  of  public 
officers,  declares  that  the  suits  shall  be  triable  as  equitable 
actions  conducted  in  accordance  with  procedure  of  courts  of 
chancery,  the  defendant  officers  are  not  entitled  to  Jury  trial 
because  in  ordinary  chancery  cases  material  Issues  of  fact 
may  be  submitted  to  a  Jury  as  a  matter  of  right;  the  statute 
declaring  that  the  proceeding  should  be  summary.  (Post,  pp. 
84,  85.) 

Cases  cited  and  approved:  Marler  v.  Wear,  117  Tenn.,  244; 
Shields  y.  McMahan,  112  Tenn.,  4;  Taylor  v.  Carr,  125  Tenn., 
235,  DavlB  v.  State,  92  Tenn.,  634. 
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9.  MUNICIPAL  CORPORATIONS.  OfRcert.  Otmter.  Proceed- 
ing. 

While  Shannon's  Code,  sec.  6272,  declares  that  in  chancety  suits 
testimony  shall  be  taken  in  writing,  oral  testimony  may,  in  a 
proceeding  to  oust  an  unfaithful  officer  under  Pub.  Acts  1915, 
ch.  11,  declaring  that  proceedings  shall  be  summary,  be  re- 
ceived, though  the  act  declared  that  the  ordinary  chancery 
practice  should  be  followed.    (Post,  vp.  85,  86.) 

Cases  cited  and  approved:  Cannon  v.  Wood,  34  Tenn.,  177; 
Rose  V.  Wortham,  95  Tenn.,  505.  • 

Code  cited  and  construed:     Sec.  6272   (S.). 

10..  MUNICIPAL  CORPORATIONS.     Ouster  of  mayor.     Defenses. 
Though  a  mayor  of  a  municipality  be  a  civil  officer  within  Const, 
art.  5,  sec.  5,  he  may,  under  Pub.  Acts  1915,  ch.  11,  be  ousted 
for  misconduct  in  office.    {Post,  p.  86.) 

Acts  cited  and  construed:     Acts  1915  ch.  11. 

Case  cited  and  approved:     State  ex  rel.  v.  Crump,  188  S.  W.,  505. 

Constitution  cited  and  construed:     Art.  5,  sec.  5. 

11.  MUNICIPAL  CORPORATIONS.  Ouster  of  mayor.  Evidence. 
Defendant  mayor,  after  being  elected  on  a  law  enforcement  plat- 
form in  which  he  announced  that  he  could  and  would  enforce 
all  criminal  laws,  allowed  saloons  and  disorderly  houses  to 
run  in  open  violation  of  State  law.  He  also  participated  in  a  plan 
to  evade  the  charter  whereby  a  market  house  costing  many 
thousand  dollar^  was  paid  for  by  separate  vouchers  as  if  the 
work  was  less  than  $500,  so  that  bids  were  rendered  unneces- 
sary. Such  market  house  was  adjacent  to  the  place  of  business 
of  the  mayor's  firm,  and  it  appeared  that  the  mayor  and  others 
reaped  benefits  therefrom.  The  mayor  also  allowed  subordi- 
nates to  sign  his  name  to  vouchers,  and  the  practice  led  to 
the  commission  of  gross  frauds  on  the  treasury.  U^ld,  that 
the  mayor  was  guilty  of  misconduct  in  office  warranting  his 
ouster  under  Pub.  Acts,  1915,  ch.  11.     {Post,  pp.  86-91.) 

Acts  cited  and  construed:     Acts  1915,  ch.  11. 

Cases  cited  and  approved:  State  ex  rel.  v.  Ryan,  92  Neb.,  636; 
State  ex  rel.  v.  Wilcox,  78  Kan.,  597. 
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12.  MUrilCIPAL  CORPORATIONS.  Oueter  of  mayor.  Scope  of 
proceedings. 
In  a  proceeding  to  oust  a  mayor  from  office,  the  court  cannot 
decree  that  the  board  of  commissioners  proceed  to  the  election 
of  a  succeseor;  that  being  a  matter  unnecessary  for  deter- 
mlDation.    {Poit,  pp.  91,  92.) 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County. 
— Thob.  E.  Matthews,  Judge. 

H.  S.  Stokes,  W.  C.  Cherry  and  J.  G.  Stephenson, 
for  relators. 

John  T.  Lellybtt  and  E.  F.  Langfobd,  for  defend- 
ants. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

A  petition  of  accusation  on  relation  of  ten  or  more 
citizens  was  filed  July  20,  1915,  under  the  provisions 
of  Pub.  Acts  1915,  chapter  11,  commonly  known  as  the 
Ouster  Act,  seeking  the  removal  from  their  respective 
offices  of  H.  E.  Howse,  mayor  of  the  city  of  Nashville, 
and  Robert  Elliott,  commissioner  of  waterworks, 
street  cleaning,  and  workhouse  of  that  city.  The  de- 
fendants filed  answers,  and  proof  was  heard  on  an 
application  made  to  the  circuit  judge  to  suspend  both 
of  the  defendants  from  office,  and  he  passed  an  inter- 
locutory decree  to-  that  effect. 
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Later  amended  petitions  of  accusation  were  filed  to 
which  the  defendants  replied  by  answers. 

The  grounds  of  ouster  set  forth  in  the  pleadings  of 
the  relators  may  be  concisely  stated  as  follows : 

(1)  Substitution  by  defendants  of  administrative 
regulation  of  saloons,  bawdyhouses,  etc.,  for  the  char- 
ter requirement  of  legislative  regulations  by  ordi- 
nance, and  a  willful  failure  to  enforce  the  laws  and 
ordinances  in  relation  thereto. 

(2)  The  delegation  to  subordinates  of  the  duty  to 
approve  vouchers,  which  unlawful  delegation  made 
possible  the  thefts  shown  throughout  the  record. 

(3)  The  approval  of  vouchers  without  considera- 
tion, if  signed  by  the  head  of  a  particular  department, 
as  an  unlawful  delegation  of  duty. 

(4)  Increase  of  offices,  salaries,  and  various  ex- 
penditures  for  other  departments  while  depriving  the 
waterworks  department  of  its  own  profits  necessary 
for  the  acquisition  and  repair  of  machinery  to  protect 
life  and  property  of  th«  inhabitants. 

(5)  Padding  the  budget  with  railway  park  funds 
and  other  funds  which  were  not  receipts. 

(6)  Failure  to  require  affidavits  to  contracts, 
showing  the  contractor  not  a  person  forbidden  by  law 
to  contract  with  the  city. 

(7)  Failure  to  keep  separate  bank  accounts  of 
trust  funds  as  required  by  the  charter. 

(8)  Failure  to  keep  separate  deposits  of  the  school 
funds  as  required  by  section  1007  of  the  City  Digest. 

(9)  Encroachment  on  trust  funds. 


F 
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(10)  Dealing  with  persons  prohibited  by  the  char- 
ter. 

(11)  Wanton  waste  of  the  city's  money. 

Nearly  all  of  these  charges  were  denied  by  defend- 
ants in  the  answers  filed. 

A  large  volume  of  proof  was  taken  orally  before  the 
circuit  judge,  and  it  shows  that  the  city  had  been 
brought  to  a  financial  condition  that  bordered  on  prac- 
tical bankruptcy  at  the  date  of  the  filing  of  the  petition. 

The  trial  judge  on  the  final  hearing  decreed  that 
Howse  should  be  ousted  from  the  oflBce  of  mayor,  but 
he  reinstated  Elliott.  The  relators  have  appealed, 
complaining  of  the  ruling  last  mentioned,  and  Howse 
has  appealed  from  the  decree  of  ouster,  and  the  case  is 
before  this  court  on  the  two  appeals. 

Pub.  Acts  1915,  chapter  11,  is  entitled  *'An  act  to 
provide  for  the  removal  of  unfaithful  public  oflBcers, 
and  providing  a  procedure  therefor,"  and  it  makes 
provision  for  removal  of  such  officers  of  certain  classes 
who  '*  shall  knowingly  or  willfully  misconduct  (them- 
selves) in  office,  or  who  shall  knowingly  or  willfully 
neglect  to  perform  any  duty  enjoined  upon  such  officer 
by  any  of  the  laws  of  the  State  of  Tennessee.''  It  is 
provided  thereby  that  petitions  of  accusation  may  be 
filed  on  relation  of  the  attorney-general  or  other  pub- 
lic officials  or  of  ten  or  more  citizens  and  freeholders 
of  the  State,  county  or  city,  as  the  case  may  be. 

Section  6  provides : 

*'The  proceedings  under  this  act,  whether  in  the  cir- 
cuit, chancery  or  criminal  courts,  shall  be  conducted 
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in  accordance  with  the  procedure  of  coqrts  of  chan- 
cery where  not  otherwise  expressly  provided  herein; 
and  all  of  said  courts  having  cognizance  of  such  pro- 
ceedings are  hereby  given  the  full  jurisdiction  and 
powers  of  courts  of  equity  with  respect  to  such  pro- 
ceedings. 

**Sec.  7.  That  said  proceedings  in  ouster  shall  be 
summary  and  triable  as  an  equitable  action,  and  shall 
have  precedence  over  civil  and  criminal  actions,  and 
shall  be  tried  at  the  first  term  after  the  filing  of  the 
complaint  or  petition  herein  nam^ed :  Provided  the  an- 
swer herein  named  shall  have  been  on  file  at  least  ten 
days  before  the  day  of  trial.  A  continuance  may  be 
granted  either  side  for  good  cause  shown,  but  no  con- 
tinuance shall  be  granted  by  an  a^eement  of  the  par- 
ties." 

Other  provisions  of  the  act  are  for  the  expedition 
suitable  to  a  summary  proceeding,  such  as  those  that 
the  petition  and  answer  shall  constitute  the  only  plead- 
ings  allowed,  thus  obviating  the  delay  incident  to  de- 
murrers, and  that  amendments  shall  not  delay  the 
trial.  Answers  are  required  to  be  upon  oath  or  affirma- 
tion of  the  defendants. 

The  first  assignment  of  error  to  be  noticed  in  logical 
order  is :  That  the  lower  court  *  *  erred  in  not  holding 
the  Ouster  Act  (chapter  11  of  Acts  1915)  unconstitu- 
tional. ' '  This  assignment  of  error  does  not  point  out 
the  ground  of  unconstitutionality  relied  on,  and  is  too 
indefinite  for  consideration  under  the  rules  of  this 
court  governing  such  assignments. 
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It  is  urged  that  the  charter  of  the  city  of  Nashville 
provided  for  the  removal  of  officers  of  that  corpora- 
tion by  recall,  and  that  the  remedy  of  recall  is  exclu- 
sive, and  that  therefore  the  Ouster  Act  does  not  apply 
to  or  affect  appellant. 

We  held  in  this  case  when  it  was  before  us  last  year 
{State  ex  rel.  v.  Howse,  132  Tenn.,  452,  178,  S.  W., 
1112)  that  the  Ouster  Act  was  remedial  in  nature,  and 
only  provided  a  new  or  additional  remedy.  The  char- 
ter provision  in  respect  to  recall  plainly  sets  forth 
that  it  is  also  a  cumulative  remedy,  thus : 

**This  method  of  removal  shall  be  cumulative  and 
additional  to  the  methods  that  are  now  or  may  here- 
after be,  prescribed  by  law  for  the  malfeasance,  mis- 
feasance or  nonfeasance  of  public  officers. ' '  Priv.  Acts 
1913,  ch,  22,  sec.  32. 

The  contention  is  manifestly  untenable. 

The  appellant  next  contends  that  the  court  erred  in 
refusing  to  sustain  his  motion  that  the  trial  judge 
order  a  transfer  of  the  case  to  be  tried  before  another 
judge  on  interchange,  on  the  ground  that  the  circuit 
judge  had  prejudged  the  case  when  the  case  was  before 
him  on  the  motion  to  suspend  appellant  from  office. 

The  fact  that  Judge  Matthews,  of  the  circuit  court, 
heard  the  application,  and  suspended  Howse,  in  no 
sense  disqualified  him  to  sit  in  the  trial  on  the  merits.- 
The  trial  on  the  application  to  suspend  was  in  this  case 
(132  Tenn.,  452,  178  S.  W.,  1112)  likened  to  interlocu- 
tory orders  passed  by  a  chancellor  in  an  ordinary 
equity  proceeding,  and  the  circuit  judge  is  no  more 
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disqualified  by  hearing  such  an  application  than  is  a 
chancellor  who,  when  an  application  for  extraordinary 
process,  such  as  an  injunction,  is  heard  by  him  at 
chambers,  grants  the  same,  and  the  case  comes  on  later 
to  be  heard  on  the  merits. 

A  motion  was  made  by  Howse  in  the  court  below  for 
a  severance  and  separate  trial.  It  is  assigned  for 
error  that  this  was  denied.  Whether  a  severance  shall 
be  granted  in  a  civil  case,  such  as  this  is,  is  in  the 
discretion  of  the  trial  court.  Tyson  v.  Netherton,  6 
Heisk.  (53  Tenn.),  19;  38  Cyc,  1268.  There  is  nothing 
in  the  Ouster  Act  that  provides  to  the  contrary. 

The  appellant  renews  on.  the  hearing  of  this  appeal 
the  insistence  he  urged  on  the  former  hearing  in  this 
court,  to  the  effect  that  the  trial  judge  erred  in  ad- 
mitting in  the  trial  on  the  merits  testimony  as  to  acts  of 
malfeasance  done  during  his  pending  term,  but  prior 
to  the  passage  of  the  Ouster  Act,  January  19,  1915. 
We  then  held  that  the  circuit  judge  in  the  trial  of  the 
application  to  suspend  Howse  properly  considered 
such  testimony,  since  *'the  act  undertook  to  make 
nothing  illegal  that  was  not  illegal  before  the  act's  pas- 
sage, but  that  the  act  is  merely  remedial  in  its  nature^ 
and  it  only  provides  a  new  remedy.''  This  holding 
was  after  full  consideration,  and  it  is  upon  reconsider- 
ation affirmed.  A  judgment  of  ouster  under  the  act 
may  therefore  be  predicated  upon  official  acts  trans- 
piring prior  to  the  passage  of  the  act. 

But  the  counsel  of  appellant  point  out  that  the  cir- 
cuit judge,  over  objections  made,  admitted  evidence 
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oflFered  by  the  relators  of  certain  acts  of  Howse  while 
serving  as  mayor  in  the  previous  tenn  of  oflSce.  It  is 
insisted  that  the  better  doctrine  is  that  an  officer  can- 
not be  removed  from  office  for  violation  of  his  duties 
in  snch  preceding  term. 

This  is  a  question  upon  which  the  authorities  are 
divided,  and  so  much  so  that  it  is  difficult  to  say  on 
which  side  of  the  exact  point  is  the  weight  of  author- 
ity, though  perhaps  it  is  with  appellant's  contention. 
Those  cases  proceed  upon  th^e  fundamental  notion  that 
the  re-election  of  the  official  operates  to  condone  his 
past  offenses. 

In  our  view,  however,  the  opposing  cases  announce 
the  better  doctrine  and  the  one  more  nearly  in  accord 
with,  our  cases  and  with  the  precedent  rulings  in  rela- 
tion to  our  ouster  act. 

The  reasoning  and  rulings  in  Day  v.  Sharp,  128 
Tenn.,  340,  345, 161  S.  W.,  994,  995,  are  leveled  against 
this  underlying  notion : 

*  *  The  protection  of  the  public  is  involved  in  the  pro- 
ceeding and  judgment.  Nothing  in  the  statute  sug- 
gests that  electors,  even,  can  condone  the  misfeas- 


ance. ' ' 


The  reference  was  to  another  disqualifying  statute 
of  this  State. 

In  Territory  v.  Sanches,  14  N.  Mex.,  493,  94  Pac., 
954,  20  Ann.  Cas.,  109  (cited  in  132  Tenn.,  at  page  459, 
178  S.  W.,  1112),  it  was  said: 

**It  is  essential  to  determine  at  the  outset  and  to 
bear  in  mind  throughout  the  true  nature  and  purpose' 
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of  the  proceeding  brought  here  for  review.    They  could 
hardly  be  better  expressed  than  in  the  words  of  Kent, 
J.,  in  State  v.  Leech,  60  Me.,  58,  11  Am.  Bep.,  172,  in 
which  the  State  was  represented  by  its  attorney-gen- 
eral, Hon.  Thomas  B.  Reed:    *The  object  of  the  re- 
moval of  a  public  officer  for  official  misconduct  is  not 
to  punish  the  officer,  but  to  improve  the  public  service, 
and  to  free  the  public  from  an  unfit  officer.'     To  the 
same  effect  is  Rankin  v.  Jaunum,  4  Idaho,  53,  36  Pac, 
502.    With  this  ckar  statement,  which  cannot  be  gain- 
said, as  a  guide,  we  shall  be  prepared  to  deal  with  the 
first  claim  of  error  for  the  defendant,  discussed  in  the 
brief  in  his  behalf,  namely,  that  the  trial  court  erred 
in  holding  that  the  defendant  could  be  removed  from 
office  for  acts  done  by  him  while  holding  the  same  office 
in  the  term  immediately  preceding  the  one  in  which 
his  trial  took  place.    The  weight  of  authority,  in  num- 
bers, is  probably  with  the  defendant  on  that  point. 
But  is  a  public  officer  less  unfit  to  hold  his  office,  or  are 
the  people  less  injuriously  affected  by  his  holding  it 
because  the  act  demonstrating  his  unfitness  was  com- 
mitted on  the  last  day  of  one  term  of  office  rather 
than  on  the  first  day  of  the  next  succeeding  term? 
There  can  be  but  one  answer  to  that  question. ' ' 

In  State  v.  Welsh,  109  Iowa,  19,  94  N.  W.,  369,  the 
court  said : 

**The  defendant  was  re-elected  sheriff  of  Johnson 
county  at  the  general  election  of  1898,  and  during  his 
second  term,  commencing  January  1st  of  the  year  fol- 
lowing, this  action  for  his  removal  was  begun.     On 
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motion  the  particular  averments  of  official  misconduct 
and  neglect  of  duty  during  the  first  term  were  stricken 
from  the  petition  on  the  ground  that  removals  are 
only  allowable  for  acts  during  the  term  being*  served. 
The  statute  contains  no  such  limitation.  The  very  ob- 
ject of  removal  is  to  rid  the  community  of  a  corrupt,  in- 
capable, or  unworthy  official.  His  acts  during  his  pre- 
vious term  quite  as  effectually  stamp  him  as  such  as 
those  of  that  he  may  be  serving.  Re-election  does  not 
condone  the  offense.  Misconduct  may  not  have  been 
discovered  prior  to  election,  and  in  any  event  had  not 
been  established  in  the  manner  contemplated  by  the 
statute.    ... 

' '  The  commission  of  any  of  the  prohibited  acts  the 
day  before  quite  as  particularly  stamps  him  as  an  im- 
proper person  to  be  intrusted  with  the  performance  of 
the  duties  of  the  particular  office,  as  though  done  the 
day  after. ' ' 

See,  also,  State^ex  rd.  v.  Bourgeois^  45  La.  Ann., 
1350,  14  South.,  28,  State  ex  rel  v.  Megaarven,  85 
Minn.,  41,  88  N.  W.,  412,  89  Am.  St.  Rep.,  534,  and 
other  cases  in  accord  cited  in  note  50  L*.  R.  A.  (N.  S.), 
553,  where  also  the  cases  holding  to  the  contrary  are 
collected. 

Let  us  assume  that  a  candidate  for  the  mayoralty 
of  a  city  is  elected  on  pledges  personally  given  to  the 
electorate  to  enforce  the  laws ;  that  he  is  elected,  and 
that  in  consequence  he  gains  control  of  the  police  de- 
partment and  the  machinery  for  law  enforcement ;  that 
near  the  close  of  his  term,  in  order  to  a  re-election,  he 
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uses  all  the  machinery  intrusted  to  him  to  nullify  the 
laws'  effectiveness  for  the  purpose  of  bringing  to  his 
support  those  interested  in  nonenf orcement ;  that  by 
use  of  other  means  known  to  the  modern  politician 
and  shown  in  this  record  he  is  elected.  May  it  be  said 
that  the  arm  of  the  law  is  too  short  to  reach  and  rem- 
edy this  wrong;  that  a  majority  of  the  votes  so  secured 
operates  to  render  immune  the  culprit?  If  so,  the  law 
itself  holds  out  a  reward,  under  the  guise  of  condona- 
tion, for  him  who  subverts  the  law,  and  a  temptation 
to  perpetuate  himself  in  ofiSce  by  a  repetition  of  the 
acts  of  subversion,  whether  they  be  acts  of  bribery,  or 
the  use  of  funds  gathered  frpm  law-violators  as  the 
price  of  their  protection.  .  We  hold  that  the  law  is  not 
to  be  thus  made  the  instrument  of  its  own  undoing. 
Any  doctrine  that  tends  in  that  direction  does  not  com- 
mend itself  and  should  be  rejected. 

The  appellant,  as  defendant  below,  demanded  a  jury 
to  try  the  questions  of  fact,  and,  that  demand  having 
been  denied,  the  ruling  is  assigned  as  error.  It  is 
argued  that  thereby  a  right  guaranteed  by  the  consti- 
tution was  withheld. 

Our  constitution  of  1870  in  the  embodied  Declara- 
tion of  Rights  provides : 

*'The  right  of  trial  by  jury  shall  remain  inviolate." 
Article  1,  section  6. 

The  same  language  was  used  to  express  the  guar- 
anty in  the  constitutions  of  1834  and  1796  and  its 
meaning  as  to  the  nature  of  the  ** right''  is  to  be  gath- 
ered from  that  language  used  in  the  earliest  constitu- 
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tion.  In  relation  to  another  constitutional  guaranty 
of  trial  by  jury,  this  court  said  in  Eason  v.  State,  6 
Baxt  (65  Tenn.),  466,  474: 

''When  the  constitution  of  1870  was  adopted,  the 
same  language  which  had  thus  been  judicially  ^ter- 
preted  was  again  readopted,  and,  we  have  a  right  to 
presume,  with  full  knowledge  of  its  uniform  interpre- 
tation in  the  constitutions  of  1791  and  1834.  This  be- 
ing so,  this  interpretation  of  the  language  becomes  in- 
corporated with  the  constitution  of  1870  as  part  of  the 
fundamental  law  of  the  state. ' ' 

At  an  early  date  it  was  held  that  the  provision  in  the 
constitution  of  1796  did  not  guarantee  a  jury  trial  in 
every  sort  of  case.  In  Goddard  v.  State  (1825),  2 
Yerg.  (10  Tenn.),  96,  a  bastardy  case,  it  was  held  that 
a  trial  by  jury  was  not  a  right  of  the  putative  father, 
the  court  saying: 

''The  English  Magna  Charta  has  the  same  provi- 
sion, from  which  the  framers  of  our  constitution  bor- 
rowed it,  the  construction  of  which  has  been  settled  as 
early  as  the  time  of  Sir  Edward  Coke,  who  in  his 
reading  upon  this  statute  tells  us  that  the  cases  in 
which  courts  act  without  a  trial  by  jury,  or  'peers,' 
are  innumerable  and  undefined,  being  done  '  by  the  law 
of  the  land/  '' 

The  court  in  that  case  instanced  by  way  of  example 
that  a  sustention  of  the  defendant's  contention  would 
prevent  a  court  of  chancery  decreeing  upon  property 
rights  without  the  intervention  of  a  jury,  on  demand 
being  made  for  one. 

134  Tenn.  6 
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If  the  proceeding  for  ouster  prescribed  by  the  act 
is  one  smmnary  in  nature,  it  is,  we  think,  manifest 
that  a  trial  by  jury  was  not  d-emandable  as  a  matter 
of  constitutional  right.  From  very  early  times  it  has 
been. held  that  the  meaning  of  the  term  '* summary 
proceedings"  is  such  proceedings  as  ve  not  according 
to  the  course  of  the  common  law.  (4  Blackstone, 
Comm.,  280) ;  therefore  not  such  proceedings  as  fell 
within  the  provision  of  Magna  Charta  above  re- 
ferred to. 

A  **  summary  proceeding"  is  defined  in  Bouvier's 
Law  Dictionary  to' be  "'a  form  of  trial  in  which  the 
established  course  of  legal  proceeding  is  disregarded, 
especially  in  the  matter  of  trial  by  jury."  See,  also, 
7  Words  and  Phrases,  First  Series,  6786 ;  4  Words  and 
Phrases,  Second  Series,  786 ;  24  Cyc,  128,  135 ;  37  Cyc, 
528. 

The  Constitution  containing  no  express  prohibition, 
it  was  competent  for  the  legislature  to  provide  a  sum- 
mary procedure  for  the  removal  of  public  officers  for 
misconduct  in  office,  without  violating  the  right  to  trial 
by  jury.  Fields  v.  State,  8  Tenn.  (Mart.  &  Y.),  168; 
Sevier  v.  Justices,  Peck,  334;  24  Cyc,  134;  People 
ex  rel  v.  Kipley,  171  111.,  44,  49  N.  E.,  229,  41  L.  R.  A., 
775;  Moore  v.  Strickling,  46  W.  Va.,  515,  33  S.  E., 
274,  50  L.  R.  A.,  279;  Burke  v.  Jenkins,  148  N.  C,  25, 
61  S.  E.,  608. 

Modern  ouster  statutes  which  in  terms  deny  the 
right  to  trial  by  jury  (such  as  the  one  involved  in 
State  ex  rel,  Kirhy  v.  Henderson,  145  Iowa,  667,  124 
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N.  W.,  767,  Ann  Cas.,  1912A,  1286)  are  not  on  that 
account  unconstitutional;  nor  are  officers  proceeded 
against  entitled  to  a  jury  where  the  proceedings  are 
made  summary  in  nature  and  no  trial  by  jury  is  ex- 
pressly provided  for.  Woods  v.  Varnum,  85  Cal.,  639, 
24  Pac,  843;  Riinkin  v.  Jauman,  4  Idaho  53,  36  Pac, 
502. 

In  the  last-cited  case  it  was  said : 

**The  right  of  the  legislature  to  provide  for  the  sum- 
mary removal  of  incompetent  or  unfaithful  officers  is 
no  new  doctrine.  ...  It  arises  from  the  exigen- 
cies of  government,  and,  if  its  enforcement  is  to  be  ob- 
structed by  all  the  delays  and  embarrassments  incident 
to  a  jury  trial,  the  aim  and  purpose  of  the  law  would 
be  entirely  defeated. ' ' 

We  are  of  the  opinion  that  it  was  the  intention  of 
the  legislature  in  the  act  under  review  to  make  the 
proceeding  a  summary  proceeding.  The  language 
*  *  said  proceedings  in  ouster  shall  be  summary ' '  clearly 
manifests  that  purpose. 

It  is  argued  by  appellant  that  this  is  not  the  proper 
construction;  that  its  popular  meaning,  rather  than 
its  legal,  should  be  given  to  the  word  "summary,"  and 
the  provision  of  the  act  construed  to  mean  only  that 
proceedings  under  it  shall  be  speedy  and  expeditious. 
We  had  occasion  to  comment  in  the  opinion  on  the 
former  hearing  that  the  act  evidences  the  use  of  legal 
terminology.  It  was  the  work  of  a  draftsman  skilled 
in  the  law,  and  when  a  summary  proceeding  was  pro- 
vided for  the  legislature  had  in  mind  the  nature  of 
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such  a  proceeding  as  contradistinguished  from  a  reg- 
ular one. 

This  being  settled,  it  follows  that,  when  a  summary 
proceeding  was  provided,  that,  without  more,  meant 
that  the  trial  should  be  one  without  the  intervention 
of  a  jury.  This,  as  we  have  seen,  is  a  part  of  the  very 
definition  of  the  phrase  ''summary  proceeding.'' 
When  the  phrase  is  used  in  a  statute  without  more,  a 
trial  by  jury  is,  in  terms  as  if  express,  excluded. 
Woods  V.  Varmim,  supra;  Govan  v.  Jackson,  32  Ark., 
557,  cited  in  Taylor  v.  Carr,  125  Tenn.,  249, 141  S.  W., 
745,  Ann.  Cas.,  1913C,  155,  with  approval;  Yoder  v. 
Com.,  107  Va.,  823,  57  S.  E.,  583.  And  the  same  prin- 
ciple is  recognized  in  Territory  v.  Sanches,  14  N.  Mex., 
493,  94  Pac,  954,  20  Ann.  Cas.,  109. 

An  extended  argument  is  made  that,  because  the  act 
provides  that  ouster  suits  shall  be  ''triable  as  equi- 
table actions''  and  "shall  be  conducted  in  accordance 
with  the  procedure  of  courts  of  chancery  where  not 
otherwise  expressly  provided  herein,"  and  because  in 
the  ordinary  or  regular  chancery  cause  material  issues 
of  fact  may,  it  is  claimed,  be  submitted  to  a  jury  as  a 
matter  of  right,  the  constitutional  guaranty  applies  to 
this  proceeding.  The  right  to  a  jury  in  the  proceed- 
ing, however,  is  to  be  deemed  excluded,  not  because  it 
is  an  equitable  action,  but  because,  while  it  is  such,  it 
is  also  a  peculiar  action,  irregular  and  summary  in 
character,  in  respect  to  which  a  court  of  equity,  op 
whatever  character,  does  not  proceed  according  to  the 
course  of  the  common  law. 
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We  need  not  therefore  follow  able  counsel  into  their 
elaborate  argument  as  to  when,  if  ever,  trial  by  jury 
of  issues  of  fact  in  ordinary  equity  causes  was  guar- 
anteed by  a  constitutional  provision ;  as  to  which,  how- 
ever, see  Gibson's  Suits  in  Chancery  (2d  Ed.),  sec. 
547,  note,  and  cases  cited. 

In  this  connection  it  may  be  observed  that  this  court 
has  held  that  in  the  legal  action  of  mandamus  there  is 
no  constitutional  right  of  trial  by  jury,  such  not  hav- 
ing been  demandable  at  common  law  (24  Cyc,  129), 
though  such  a  trial  may  be  granted  in  the  discretion 
of  the  court  {Marler  v.  Wear,  117  Tenn.,  244,  96  S.  W., 
447) ;  that  eliection  contests  are  not  jury  cases  {Shields 
V.  McMahan,  112  Tenn.,  4,  81  S.  W.,  597;  Taylor  v. 
Carr,  125  Tenn.,  235,  249,  141  S.  W.,  745) ;  that  a  pro- 
ceeding to  disbar  an  attorney  and  deprive  him  of  his 
status  as  an  oflScer  of  the  court  is  to  be  tried  summar- 
ily by  the  court  without  a  jury  {Davis  v.  State,  &2 
Tenn.,  634,  642,  23  S.  W.,  59). 

The  circuit  judge  properly  ruled  against  appellant 
on  his  demand  for  a  jury. 

The  appellant  in  the  lower  court  at  a  timely  stage 
objected  to  the  introduction  of  oral  evidence,  on  the 
ground  that  the  proceeding  is  provided  to  be  conducted 
'*in  accordance  with  the  procedure  of  courts  of  chan- 
cery, where  not  otherwise  not  expressly  provided  here- 
in, and  that  the  Code,  Shannon,  section  6272,  stipulates 
that  in  chancery  cases  testimony  shall  be  taken  in 
writing.  We  are  of  opinion,  in  view  of  the  fact  that 
the  proceeding  is  summary,  that  oral  proof  was  prop- 
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erly  admitted.  To  have  taken  th«  proof  in  the  form  of 
depositions  under  the  rules  of  chancery  procedure, 
allowing  four  months  for  proof  in  chief  and  two 
months  for  proof  in  rebuttal,  would  have  frustrated 
the  purpose  of  the  act  which  looked  to  expedition. 

The  purpose  of  the  act  was  to  advance  th-e  remedy, 
and  in  such  case  the  construction  to  be  given  it  should 
be  liberal  to  the  same  end.  Ca/nnon  v.  Wood,  2  Sneed 
(34  Tenn.),  177;  Rose  v.  Wortham,  95  Tenn.,  505,  32 
S.  W.,  458,  30  L.  E.  A.  609. 

Counsel  of  Howse  advance  the  proposition  that  he, 
as  mayor,  was  a  **  civil  oflScer"  within  the  meaning  of 
article  5  section  5,  of  the  constitution,  and  that  this 
section  provides  the  causes  for  which  and  the  exclusive 
procedure  under  which  he  may  be  removed  from  office. 
This  argument  is  not  well  based,  for  reasons  set  forth 
in  full  in  the  opinion  this  day  handed  down  in  the  case 
of  State  ex  rel.  v.  Crump,  183  S.  W.,  505;  the  two  cases 
having  been  heard,  considered,  and  decided  at  the  same 
time  as  companion  cases. 

We  come  then  to  a  consideration  of  the  assignment 
of  errors  which  relate  to  the  facts  and  seek  to  impeach 
the  judgment  rendered  on  the  merits  in  the  court 
below. 

Howse  was  first  elected  to  the  office  of  mayor  in  the 
fall  of  1909.  In  the  previous  spring  a  city  ordinance 
had  been  passed  prohibiting  the  sale  of  intoxicating  li- 
quors. In  the  platform  on  which  Howse  ran  was  the 
statement : 
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*  *  There  can  be  no  two  opinions  among  good  citizens 
and  law-abiding  people  about  the  expediency  of  en- 
forcing any  law  that  has  been  regularly  passed  by  the 
constituted  authority/' 

In  an  address  to  the  voters  (which  was  published), 
after  commenting  upon  the  then  recent  passage  of  the 
State  prohibition  law,  Howse  said : 

'^I  want  to  be  understood  as  saying  in  this  connec- 
tion that  if  I  am  placed  at  the  head  of  the  Nashville 
government  I  will  vigorously  and  literally  see  to  the 
enforcement  of  this  law.  I  will  not  confine  my  efforts 
in  this  direction  to  isolated  spasms  of  activity,  or  to 
widely  separated  and  showy  contortions  of  zeal.  The 
mayor  of  Nashville  has  the  power,  if  he  has  the  will, 
to  see  that  every  lawful  statute  and  ordinance  is  con- 
sistently enforced.'' 

The  address  contains  another  significant  passage: 

"It  should  not  be  said  that  any  law  which  in  the 
opinion  of  the  lawmaking  body  was  proper  to  be  en- 
acted for  the  purpose  of  protecting  the  morals  of  our 
people  can,  with  impunity,  be  violated,  or  that  it  can, 
with  official  countenance,  become  a  void  letter  in  the 
city  which  is  the  educational  center  of  the  South," 

Howse  was  elected  to  the  mayoralty,  and  he  was 
again  elected  in  1911,  and  then  became  ineligible 
under  the  terms  of  the  existing  charter  of  the  city. 
A  new  charter  was  passed  by  the  legislature  which  per- 
mitted of  Howse 's  election  to  the  mayoralty  a  third 
time  in  the  fall  of  1913.  At  that  time  open  saloons 
were  running  in  violation  of  the  law  in  the  business 
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section  of  the  city.  A6  mayor,  Howse  had  control  and 
supervision  of  the  police  department. 

The  record  makes  manifest  that  funds  were  raised 
from  the  saloonists  that  went  into  the  1913  campaign 
fund  of  Howse,  and  that  in  return  for  the  monthly 
levies  made  upon  them  they  secured  protection  in  the 
violation  of  law.  One  of  these,  Morse,  who  was  a  close 
friend  of  Howse,  a  codirector  in  the  same  bank,  and 
whose  place  of  business  was  near  that  of  Howse,  testi- 
fies that  he  was  treasurer  of  this  fund  and  contributed 
$15  per  month  himself;  others  more.    Continuing: 

"Q.  You  were  running,  and  you  were  not  being 
raided  by  the  police  of  Nashville! 

*'A.    No,  sir. 

'*Q.  And  you  were  receiving  protection  in  viola- 
tion of  law  t 

* '  A.    Well,  you  might  call  it  that. 

''Q.    I  am  asking  you. 

"A.    Yes;  you  might  call  it  that. 

''Q.  And  you  were  paying  $15  a  month  to  get 
that  protection,  weren't  youT 

**A.    That  is  true. 

'*Q.  Didn't  you  consider  protection  cheap  at  $15 
a  month? 

**A.    Well,  yes;  that  is  pretty  reasonable.'' 

The  funds  were  deposited  in  the  bank  referred  to, 
and  the  treasurer  can  give  no  satisfactory  account  of 
the  expenditure  of  the  fund  or  of  those  to  whom  it  was 
checked  out. 
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Contrasted  with  the  above  pledges  is  the  following 
excerpt  from  the  answer  of  Howse  to  the  charges  con- 
tained in  the  petition  of  accusation : 

"Answering  further,  the  defendant  Hilary  E. 
Howse  says  that  from  the  time  he  was  elected  mayor 
in  October,  1909,  up  to  January  15,  or  thereabouts, 
1915,  that  liquors  were  sold  in  Nashville  with  his 
knowledge,  and  that  he  was  elected  to  oflSce  when  the 
public  sentiment  of  the  city  was  such  that  it  demanded 
the  sale  of  liquors.  Defendant  knew  of  their  sale,  and 
did  not  order  or  direct  the  suppression  thereof,  be- 
cause he  had  announced  in  his  candidacy  for  the  office 
in  1911  that  he  was  opposed  to  prohibition,  but  favored 
local  option,  and  he  lived  up  to  the  statements  he  had 
made  to  the  people  who  elected  him  after  election  as 
to  the  practice  in  the  enforcement  of  the  liquor  laws. '  * 

He  further  says  in  his  answer  that: 

*'In  deference  to  the  changed  sentiment  of  his  party 
and  the  people,  and  in  conformity  to  the  policy  adopted 
by  the  State  officials,  hfe  ordered  the  suppression  of 
liquor  traffic  by  the  police  force.'' 

The  facts  just  recited,  without  more,  constitute 
ample  cause  for  ouster.  State  ex  rel.  v.  Ryan,  92  Neb., 
636,  139  N.  W.,  235,  Ann.  Cas.,  1914A,  224;  State  ex 
rel.  V.  Wilcox,  78  Kan.,  597,  97  Pac,  372,  19  L.  E.  A. 
(N.  S.),  224,  130  Am.  St.  Eep.,  385.  The  attempted 
justification  of  himself  on  the  ground  that  the  local 
public  sentiment  was  opposed  to  law  enforcement  is 
no  sort  of  justification  or  palliation.  An  official  is 
elected  and  sworn  to  enforce  the  law,  not  public  senti- 
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ment;  and  any  suggestion  that  a  municipality,  a  crea- 
ture of  the  State,  or  its  officers  may  set  at  naught  or 
defy  the  laws  of  a  sovereign  State  cannot  be  too  se- 
verely rebuked.  That  way  leads  to  anarchy.  The 
officer  who  treads  it  brands  himself  as  unworthy. 

We  shall  not  undertake  to  discuss  and  specifically 
pass  on  each  of  th-e  other  grounds  of  accusation 
against  Howse  as  mayor.  Several,  though  not  all,  of 
them  are  sustained  by  the  proof. 

We  shall,  however,  refer  to  two  of  these. 

One  relates  to  the  building  of  a  market  house  on 
Haymarket  square  at  a  total  cost  above  $17,500.  In 
order  to  avoid  the  charter  provision  requiring  that  in 
case  any  estimated  expenditure  amounted  to  more  than 
$500  the  work  should  be  advertised  and  let  to  the  low- 
est responsible  bidder,  the  work  was  done  without 
compliance  with  these  requirements.  One  firm  did 
most  of  the  work,  and  was  paid  by  means  of  vouchers 
of  $500  or  under,  signed  by  Howse,  as  if  separate 
smaller  contracts  were  let,  thus,  in  substance,  defeat- 
ing the  charter's  check  on  collusion  and  extravagance. 
Color  is  given  to  this  transaction  by  the  facts  that  this 
market  house  was  erected  within  a  short  distance  of 
Howse 's  business  establishment,  without  any  real  need 
of  it  at  that  place ;  that  in  order  to  induce  its  construc- 
tion a  number  of  those  owning  property  near  by  sub- 
scribed to  a  fund  to  be  donated  to  the  city  in  part  pay- 
ment; that  Howse 's  firm  was  one  of  the  subscribers; 
and  that  on  the  completion  of  the  building  this  fund 
was  returned  to  the  subscribers.    It  is  fairly  indicated 
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on  the  record  that  the  market  houae  was  from  the  out- 
set a  failure,  entailing  a  heavy  loss  on  the  city. 

In  respect  of  a  distinct  charge  of  the  illegal  delega- 
tion to  subordinates  of  the  duty  of  approving  vouchers, 
it  appears  that  th«  mayor,  in  violation  of  section  3  of 
the  city  charter,  frequently  permitted  his  subordinates 
to  sign  his  name  to  vouchers  in  approval,  and  that  in 
instances  the  practice  led  to  the  commission  of  gross 
frauds  on  the  city  treasury. 

Without  prolonging  the  discussion  under  this  head, 
we  hold  that  the  circuit  judge  did  not  err  in  ousting 
Howse  from  his  office. 

The  relators  assign  error  in  the  judgment  below  in 
that  Commissioner  Robert  Elliott  was  reinstated  in 
his  office,  from  which  he  had  been  suspended  by  inter- 
locutory decree. 

We  have  carefully  read  the  record  on  this  point,  and 
have  reached  the  conclusion  that  the  circuit  judge  cor- 
rectly ruled  in  favor  of  appellee  Elliott.  The  solution 
of  the  dispute  depends  on  questions  of  fact  which  we 
shall  jQot  undertake  to  discuss. 

A  second  error  assigned  by  the  relators  is  that  the 
trial  judge  did  not  decree  that  the  board  of  commis- 
sioners of  the  city  as  then  constituted  **may  proceed 
to  th-e  election  of  a  successor  to  defendant  Hilary  E. 
Howse  as  mayor."  The  circuit  judge  was  of  opinion 
that  there  was  no  issue  in  the  pleadings  to  support 
such  an  adjudication,  and  that  all  parties  necessary 
for  its  determination  were  not  before  the  court,  and 
that  it  was  not  proper  to  adjudge  in  respect  of  the 
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tenure  of  the  person  who  had  been  chosen  to  carry  on 
the  duties  of  the  mayor  at  the  time  of  Howse 's  suspen- 
sion. We  think  that  the  circuit  judge  held  and  en- 
forced the  correct  view.  The  right  of  Howse  only  was 
in  issue.  The  status  of  his  successor  under  the  act  was 
not  to  be  determined  without  the  latter  having  a  day 
in  court.  He  did  not  hold  by  reason  of  any  court  ap- 
pointmenty  but  under  an  election  held  in  pursuance  of 
the  charter  of  the  city. 

Finding  no  error  in  the  rulings  of  the  circuit  judge 
which  could  aflfect  the  result,  the  judgment  entered 
below  is  affirmed.  The  costs  of  the  appeal  will  be  paid 
three-fourths  by  appellant  Howse,  and  one-fourth  by 
appellees. 
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Corners. 

{NashviUe.    December  Term,  1915.) 

MUNICIPAL  CORPORATIONS.  OfTTcers.  Elections.  Right  to 
election. 
The  charter  of  the  city  of  Nashyille  (Prlv.  Acts  1913,  ch.  22.) 
provides  for  recalling  municipal  officers  by  petition  signed  by 
voters  equal  to  25  per  cent,  of  the  entire  vote  cast  for  the 
office  of  mayor  at  the  last  preceding  election,  demanding  the 
election  of  a  successor  of  the  person  sought  to  be  removed. 
A  recall  petition  demanded  removal  of  a  number  of  offijcers, 
some  of  whom  were  not  subject  thereto,  because  not  elected 
by  the  city,  and  others  of  whom  had  been  removed  under  the 
Ouster  Law  or  had  resigned.  Held  that,  as  the  petition  was 
Joint  and  it  could  not  be-  determined  whether  the  voters  would 
have  signed  it  had  not  all  the  names  been  included,  the  peti- 
tion is  a  nullity,  and  affords  no  basis  for  recall  election. 

Acts  cited  and  construed    Acts  1913,  ch.  22. 

Cases  cited  and  approved:  Conn.  v.  Richmond,  17  Cal.  App.,  705; 
Robinson  v.  Anderson,  26  Cal.  App.,  644;  Leavenworth  v.  WU- 
son,  69  Kan.,  74. 

Cases  cited  and  distinguished:  Bennett  v.  Drullard  et  al.  (Cal. 
App.,  1916),  149  Pac  368;  Hay  et  al.  v.  Dorn  (1914),  93  Kan., 
892. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Thos.  E.  Matthews,  Judge. 
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Laurent  Brown,  Richard  P.  Dews,  Chas.  Gh.bert, 
E,  L.  Sadler  and  K.  A.  Goodman,  for  relator. 

Jno.  W.  Gaines,  Jr.,  and  Pitts  &  McConnico,  for 
defendants. 

Mr  Justice  Fancher  delivered  the  opinion  of  the 
Court, 

The  charter  of  the  city  of  Nashville  (Priv.  Acts. 
1913  ch.  22)  provides  for  a  commission  form  of  gov- 
ernment. It  also  provides  that  the  mayor  or  any  com- 
missioner elected  by  the  people  und^  this  act  may  be 
removed  from  office  by  the  qualified  voters  of  the. city. 

The  suit  now  before  us,  on  writ  of  certiorari  to  re- 
view the  judgment  of  the  court  of  civil  appeals,  was 
instituted  in  the  circuit  court  of  Davidson  county  by  a 
petition  of  Laurent  Brown  and  others,  asking  for  a 
writ  of  mandamus  to  compel  Howell,  Turner,  and 
Carr,  commissioners  of  election,  to  certify  a  list  of 
voters  and  to  order  an  election  to  recall  or  remove 
Hilary  B.  Howse,  mayor,  and  J.  M.  Wilkerson  and 
K.  B.  Elliott,  commissioners,  from  office. 

The  petition  avers  that  there  had  been  signed  by  up- 
wards of  2500  voters,  as  required  by  the  city  charter,  a 
joint  and  several  petition  asking  for  the  removal  of 
these  three  officials  and  others,  that  the  petition  had 
been  filed  with  the  board  of  election  commissioners  for 
more  than  thirty  days,  but  that  Howell  and  Carr  had 
refused  to  join  their  cocommissioner,  Turner,  in  pro- 
viding for  said  election. 
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Turner  answered  and  showed  a  willingness  to  com- 
pl>%  and  averred  th&t  he  had  tried  to  get  his  associates 
to  do  so,  but  they  refused. 

Howell  and  Carr  answered,  and  pointed  out  a  num- 
ber of  alleged  irregularities  in  the  recall  petition 
which  they  averred  justified  their  refusal  to  act. 
These  defects  were,  among  others,  that  Lyle  Andrews, 
conmiissioner  of  finance,  whose  removal  was  sought, 
had  been  removed  previously,  and  his  successor  se- 
lected i^  a  legitimate  way ;  that  the  petition  sought  the 
removal  of  Wilkerson  and  Alexander,  who  were  not 
subject  to  recall  under  the  charter  of  the  city.  They 
also  pointed  out  that  the  petition  was  not  joint  and 
several,  but  jointly  against  a  number  of  officials, 
whereas  there  should  have  been  circulated  and  pre- 
sented separate  petitions  against  each  separate  officer 
whose  removal  was  sought. 

The  case  was  heard  on  petition  and  answers. 

It  appeared  that  Wilkerson  had  resigned  subsequent 
to  the  filing  of  the  petition,  and  that  Howse  and  Elliott 
had  been  temporarily  suspended  from  office  under 
what  is  known  as  the  Ouster  Law  (Pub.  Acts  1915,  ch. 
11),  a  statute  of  the  State  providing  for  the  removal 
of  officials  from  office  upon  a  judicial  hearing.  The 
temporary  suspension  of  Howse  and  Elliott  was 
shortly  after  the  recall  petition  had  begun  to  circulate 
amoi^  the  voters.  Since  the  case  has  been  pending 
Howse  has  been  permanently  removed  in  the  ouster 
case,  and  Commissioner  Elliott  has  been  restored  to 
office  by  judgment  of  this  court. 
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The  circuit  court  judge  ordered  the  commissioners 
of  election  to  attach  their  certificate  and  to  order  a 
recall  election  as  to  Howse,  Elliott,  and  Wilkerson. 
The  court  of  civil  appeals  by  a  divided  court  reversed 
the  circuit  judge  and  dismissed  the  petition. 

The  city  charter  provides  for  the  recall  by  a  petition 
signed  by  duly  qualified  and  registered  voters  equal 
in  number  to  twenty-five  per  cent,  of  the  entire  vote 
cast  for  the  office  of  mayor  at  the  last  preceding  gen- 
eral city  election,  and  demanding  the  election  of  a 
successor  of  the  person  sought  to  be  removed,  which 
shall  be  filed  with  the  chairman  of  the  county  board 
of  election  commissioners.  The  petition  shall  state 
the  grounds  on  which  the  removal  is  sought.  The  sig- 
natures need  not  be  all  appended  to  one  paper,  but 
each  signer  shall  add  to  his  signature  his  place  of  resi- 
dence, giving  street  and  number.  Five  of  the  signers 
to  each  such  petition  shall  make  oath  before  some  com- 
petent officer  that  the  statements  made  therein  are 
true,'  as  he  believes,  and  that  each  signature  appended 
is  the  genuine  signature  of  the  person  whose  name  it 
purports  to  be.  When  filed  with  the  board  of  election 
commissioners,  they  shall  determine  whether  it  is 
signed  by  a  sufficient  number  of  voters  to  be  ascer- 
tained from  the  registered  voters,  and  it  shall  remain 
on  file  at  the  office  of  said  board,  and  any  citizen  may 
procure  a  copy.  Within  thirty  days  from  the  date  of 
filing,  any  citizen  may  appear  before  the  board  of 
election  commissioners  and  show  by  competent  evi- 
dence that  the  names  of  parties  signing  the  petition 
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should  be  stricken  therefrom  on  the  ground  that  they 
are  not  duly  qualified  and  registered  voters.  After 
the  lapse  of  thirty  days  from  the  filing  of  the  petition 
the  board  of  election  commissioners  shall  attach  their 
certificate  showing  the  result  of  said  examination.  In 
the  event  the  petition  shall  be  deemed  suflicient  by  said 
board  of  election  commissioners  it  shall  be  its  duty 
to  fix  a  date  for  holding  said  election  not  less  than 
thirty  days  nor  more  than  ninety  days  from  tlie  date 
of  said  certificate  that  a  sufficient  petition  has  been 
filed. 

If  by  certificate  of  the  county  board  of  election  com- 
missioners the  petition  is  shown  to  be  insufficient,  it 
may  be  amended  within  ten  days  from  the  date  of 
said  certificate,  and  the  said  board  shall  then  make 
like  examination  of  the  amended  petition  within  ten 
days  after  the  amendment. 

There  are  other  provisions  unnecessary  to  set  out. 
An  election  is  provided  for.  Any  person  sought  to  be 
removed  may  be  a  candidate  to  succeed  himself,  and 
his  name  shall  be  placed  on  the  ballot  without  nomina- 
tion unless  he  in  writing  requests  otherwise.    If  some 

other  person  than  the  incumbent  shall  receive  the 
highest  number  of  votes,  the  incumbent  shall  there- 
upon be  deemed  removed  from  office  upon  the  qualifi- 
cation of  his  successor,  who  shall  hold  for  the  unex- 
pired term. 

It  will  be  seen  that  the  board  of  election  commis- 
sioners pass  upon  the  sufficiency  of  the  petition  for  re- 
moval. 

134  Tenn.  7 
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It  appears  that  one  ofl&cial  whose  name  was  included 
in  this  recall  petition  was  not  then  in  office  and  two  of 
these  officials  were  not  subject  to  recall,  because  they 
were  not  elected  by  the  people  under  the  terms  of  this 
act  of  1913.  The  election,  had  it  been  called,  would 
have  been  void  as  to  these  officials.  The  leam'ed  cir- 
cuit judge  saw  the  incongruity  in  this  petition  to  re- 
move men  not  subject  to  the  recall  along  with  those 
who  might  be,  and  he  ordered  the  mandamus  to  apply 
only  to  Howse,  Elliott,  and  Wilkerson.  It  is  urged 
that  this  was  proper. 

We  are  of  opinion  the  action  of  the  court  of  civil 
appeals  lays  down  the  proper  construction  of  this 
statute  and  the  practice.  The  petition  signed  by  the 
voters  was  for  the  removal  of  all  the  officials  jointly. 
By  what  means  can  we  determine  that  the  people 
would  sign  a  recall  as  to  one  or  a  few,  less  than  aU  of 
the  officials!  The  petition  was  joint  and  proceeded 
against  all. 

After  a  judicial  inquiry  by  the  courts  under  the 
Ouster  Bill,  Mayor  Howse  has  been  ousted  from  office, 
and  Commissioner  Elliott  has  been  restored  to  office. 
Wilkerson  has  resigned.  So,  if  we  were  to  order  the 
writ  of  mandamtirS,  and  the  election  should  be  held,  it 
could  only  apply  now  to  Elliott,  the  only  remaining 
officer  subject  to  removal.  How  may  we  know  that 
these  2500  voters  who  signed  the  joint  petition  for  re- 
moval would  now  desire  the  removal  of  Elliott  alone  f 

This  illustrates  how  improper  it  is  to  include  a  num- 
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ber  of  oflScials  in  one  petition  or  proceeding  for  re- 
moval. 

The  petition  signed  by  the  voters  constitutes,  so  to 
speak,  the  pleading  or  indictment  initiatory  to  remove 
an  ofiSlcial.  It  should  be  directed  against  a  single  in- 
dividual for  the  reason,  first  as  we  think,  that  it  is  so 
contemplated  by  the  act  of  the  legislature  granting 
this  remedy  in  the  city  charter.  The  act  starts  out 
with  the  provision  that  the  mayor  or  any  commissioner 
elected  by  the  people  under  the  terms  and  provisions 
of  this  act  may  be  removed  from  such  oflBice  by  the 
qualified  voters  of  the  city.  All  the  way  through  it 
grants  authority  to  proceed  against  an  officer  sought 
to  be  removed,  and  nowhere  indicates  that  the  method 
may  be  proceeded  with  against  a  number  of  officials 
jointly.    See  Priv.  Acts  1913,  ch.  22,  sec.  32. 

The  impropriety  and  injustice  of  proceeding  against 
a  number  of  persons  in  one  petition  is  manifest.  It  is 
subject  to  objection  on  the  ground  that  a  voter,  when 
presented  with  the  petition,  must  judge  as  to  the  ques- 
tion of  whether  he  shall  ask  for  a  removal  of  a  number 
of  men  or  else  submit  to  the  retention  in  office  of  all. 
He  is  not  given  the  clear-cut  right  to  pass  on  each 
individual  and  exercise  his  own  individual  judgment 
as  to  that  particular  person.  The  fact  that  the  peti- 
tion stated  the  same  cause  of  removal  against  all  does 
not  cure  it  of  this  objection.  The  voter  ought  to  have 
the  right  to  judge  singly  against  each  officer  if  he  so 
so  desires.    The  legislature  evidently  so  intended. 
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The  same  right  to  exercise  independent  judgment 
on  each  separate  o£Bicial  must  exist  in  the  initiatory 
step  of  removal,  as  effectively  as  that  the  voter  may 
so  exercise  at  the  ballot  box  his  right  and  duty  to  elect 
a  new  o£Scial  or  recall  an  old  one.  As  well  might  it  be 
said  that  the  voter  shall  be  compelled  to  vote  for  a 
number  of  men  jointly  and  be  denied  the  right  to  vote 
as  to  each  one  singly,  as  to  say  he  may  not  judge  of 
the  propriety  of  holding  in  office  each  individual  official 
who  had  been  previously  elected.  The  initial  step  in 
the  removal  is  quite  as  important  as  the  final  vote  in 
the  recall. 

The  official  also  should  have  the  right  to  be  judged 
alone  by  his  fellow  citizens  as  to  his  own  merits  or  de- 
merits. That  the  law-making  body  so  intended  in  pro- 
viding the  recall  we  have  no  doubt.  To  construe  it 
otherwise  would  be  to  attribute  to  the  legislature  the 
enactment  of  an  unwise  and  intolerable  law. 

We  have  been  furnished  with  no  citation  showing 
that  any  State  has  permitted  the  practice  of  including 
in  the  petition  for  recall  a  number  of  officials  to  be 
considered  jointly.  We  take  it  for  granted  that  none 
can  be  found ;  for  counsel  hate  prepared  the  case  with 
great  care.  This  indicates  that  the  practice  is  the 
contrary  wherever  the  remedy  has  been  applied. 

Two  California  cases  have  been  found  and  cited 
where  the  removal  of  several  officials  occupying  sim- 
ilar positions  was  sought  by  separate  petitions  against 
each  official,  circulated,  and  signed  by  the  voters. 
These  are  Cofm  v.  Richmond,  17  Cal,  App.,  705,  121 
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Pac,  714,  719,  and  Robinson  v.  Anderson,  26  Cal.  App,, 
644,  147  Pac,  1182.  These  cases  afford  a  construction 
of  the  proper  practice  under  similar  proceedings  to 
that  now  before  the  court  by  a  State  which  was  a 
pioneer  in  this  remedy  of  recall  of  public  officials. 

Those  authorities  cited  by  the  petitioners  holding 
that  the  recall  is  an  effiicient  means  of  removal  and 
should  be  given  a  liberal  construction  do  not  touch  the 
question  here,  which  is  fundamental  and  goes  to  the 
personal  right  of  the  citizen.  It  is  not  a  mere  question 
of  nicety  of  pleading.  It  is  a  question  of  construction 
of  a  statute  of  the  State,  and  we  construe  it  in  accord 
with  the  spirit  of  our  institutions. 

This  law  is  intended  as  a  simple,  direct,  and  just 
method  of  declaring  a  public  official  unfit  to  hold  a 
given  office,  and  gives  twenty-five  per  cent,  of  the 
voters  the  power  to  stamp  him  with  disapproval. 
When  so  disapproved,  he  is  by  that  act  presented  to 
all  the  voters  for  recall.  How  important  it  is,  then, 
to  the  official  himself,  as  well  as  to  th-e  public,  that 
such  power  be  so  administered  as  to  prevent  political 
combinations,  those  who  object  to  one  official  combin- 
ing with  those  who  object  to  another. 

This  is  not  a  mere  matter  of  pleading  requiring  a 
demurrer  or  plea  in  abatement.  In  their  initiatory 
petition  there  was  a  failure  to  comply  with  the  statute 
providing  for  the  recall.  The  petition  being  improp- 
erly directed  at  a  number  of  officials  jointly,  which  is 
not  permitted  or  provided  for  in  the  statute,  it  was  a 
void  proceeding. 
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In  Bennett  v.  DrvUard  et  al.  (Cal.  App.,  1915),  149 
Pac,  368-370,  the  subject  of  municipal  legislation  by 
an  initiative  petition  directed  to  the  passage  of  ordi- 
nances by  the  people  was  before  the  court.  The  initia- 
tive petition  contained  matters  embracing  two  so-called 
alternative  propositions  or  sections  along  with  ^he 
main  ordinance.  The  conclusion  of  the  court  was  that 
the  statute  authorizing  such  legislation  did  not  pro- 
vide for  the  two  alternative  propositions  to  be  sub- 
mitted under  one  petition.  The  court  declared  the 
whole  petition  void  for  that  reason.  In  that  case  a 
general  rule  applying  as  well  here  as  there  was  stated 
as  follows : 

'*The  answer  to  all  of  th«se  questions  depends  al- 
most entirely  upon  the  provisions  of  the  city  charter. 
It  is  agreed  by  the  parties  to  this  proceeding  that  the 
charter  is  a  grant  of  the  powers,  and  not  a  limitation, 
so  that  no  act  can  be  legally  exercised  thereunder 
unless  such  act  finds  express  authority  in  the  charter 
itself,  or  is  implied  from  some  of  its  express  terms. '^ 

That  court  cited  for  the  proposition  McQuillin  on 
Municipal  Corporations,  vol.  1,  p.  783.  And  this  is  in 
accord  with  the  previous  holdings  of  our  court. 

The  California  court  impliedly  held  that  to  author- 
ize the  submission  of  more  than  oue  ordinance  in  one 
petition  it  should  have  been  provided  for  by  the  char- 
ter of  the  city.    The  court  used  the  following  language : 

On  the  first  point,  that  is,  the  claim  that  an  initia- 
tive petition  may  contain  more  than  one  ordinance,  no 
provision  of  the  city  charter  to  that  effect  has  been 


\ 
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shown  to  the  court,  and  after  a  somewhat  exhaustive 
search  the  court  has  been  unable  to  find  any.  On  the 
contrary,  in  every  section  throughout  the  article  of 
the  charter  dealing  with  the  initiative,  the  singular, 
'ordinance,'  is  used,  and  there  is  nothing  contained  in 
said  sections  which  gives  the  slightest  encouragement 
to  the  claim  of  petitioner.*' 

Then  going  further  to  the  policy  as  well  as  the 
legality  of  submitting  more  than  one  ordinance  to  be 
voted  on,  and  that  to  be  the  one  the  voter  had  peti- 
tioned for,  the  court  further  said : 

*'Here  is  a  power  granted  unto  the  people  to  pro- 
pose their  own  laws  for  adoption,  provided  certain 
legal  procedure  be  allowed  to  properly  place  said  laws 
before  the  voters.  Assume,  if  you  please,  that  certain 
features  are  included  in  such  proposed  laws  or  in  con- 
nection therewith,  which  appealed  to  the  voter,  and  in 
fact  served  as  the  controlling  influence  inducing  him 
to  sign  the  petition;  has  he  not  the  right  to  assume, 
and  should  not  the  law  protect  him  in  the  assumption, 
that  he  will  have  the  opportunity  and  right  to  vote 
for  the  matters  which  he  has  petitioned  for?" 

The  application  of  the  reasoning  in  the  California 
court  above  quoted  is  apparent.  The  learned  circuit 
judge  eliminated  some  of  these  officials  from  the  peti- 
tion in  order  to  make  it  apply  to  those  whom  he  con- 
ceived might  be  legally  removed  from  office.  But  how 
may  the  court  know  that  the  required  number  of  voters 
would  have  signed  the  petition  if  some  of  the  names 
had  been  left  out  of  the  petition? 
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In  the  opinion  of  the  California  court  in  the  case 
last  cited  it  was  held  that  the  alternative  features  in- 
cluded in  the  initiatory  petition  rendered  it  void ;  that, 
embracing  matters  not  permissible,  it  could  not  be 
cured  by  a  revision  by  cutting  out  the  illegal  features. 

There  is  no  more  reason  for  reading  into  the  charter 
of  Nashville  an  implied  power  to  include  more  than 
one  official  in  a  petition  for  removal  than  there  was 
for  the  California  court  to  find  an  implied  authority  in 
the  charter  provisions  there  considered  to  include  in 
the  initiative  petition  more  than  one  ordinance  to  be 
voted  on.  The  principles  there  decided  have  full  appli- 
cation here. 

The  inclusion  of  the  three  officers  in  the  petition  who 
were  not  subject  to  the  recall  was  illegal,  therefore,  be- 
cause neither  the  election  board  nor  the  court  hy  man- 
damus had  the  right  to  split  up  the  recall  petition  and 
segregate  objectionable  features,  and  submit  to  the 
voters  only  those  portions  of  the  recall  i)etition 
deemed  proper  or  legal. 

The  inclusion  of  unauthorized  and  improper  matter 
in  the  petition,  namely,  the  three  officers  not  subject  to 
the  recall,  rendered  the  petition  dual,  and  for  that 
reason  illegal.  This  proposition  in  principle  was  held 
in  two  Kansas  cases.  In  one  case  the  question  of 
purchase  of  an  existing  water  plant  for  the  city, and 
the  construction  of  a  new  one  were  attempted  to  be 
included  together,  submitting  to  the  voters  a  proposi- 
tion to  issue  bonds  *'to  purchase,  procure,  provide,  or 
contract  for  the  construction  of  waterworks,"  and  in- 
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eluded  in  one  ballot.  This  was  held  to  be  dual,  and 
for  that  reason  illegal,  and  an  election  carried  by  the 
use  of  such  ballots  was  void.  Leavenworth  v.  Wilson, 
69  Kan.,  74,  76  Pac,  400,  2  Ann.  Cas.,  367. 

The  .other  Kansas  case  is  Hay  et  al.  v.  Dorn  (1914), 
93  Kan.,  392,  397,  144  Pac,  235-237.  This  was  a  num- 
damns  suit  to  require  the  holding  of  a  recall  election. 
The  writ  was  denied  because  the  petition  included  not 
only  a  demand  to  elect  a  successor  to  the  oflScer  sought 
to  be  removed  for  the  reasons  stated  in  the  petition, 
but  included  without  statutory  authority  for  it  another 
person  therein  to  be  nominated  or  elected  as  a  suc- 
cessor to  the  officer  sought  to  be  recalled.  The  su- 
preme court  said: 

*'The  statute  does  not  authorize  the  naming  in  a 
recall  petition  of  another  person  to  be  nominated  or 
elected  as  a  successor  to  the  incumbent  upon  his  re- 
moval. Some  electors  might  desire  the  recall  of  the 
incumbent,  provided  the  successor  named  in  the  peti- 
tion was  to  be  elected,  but  otherwise  would  be  opposed 
to  the  recall.  Such  a  petition  presents  to  the  electors 
a  dual  question  and  is  illegal.  Leavenworth  v.  Wilson, 
69  Kan.,  74,  76  Pac,  400,  2  Ann.  Cas.,  367.  The  peti- 
tion in  such  case  must  present  the  single  question, 
namely:  Shall  the  city  officer,  naming  him,  be  re- 
caUedt'^ 

In  the  note  in  2  Ann.  Cas.,  369,  the  illegality  of  thus 
submitting  dual  matters  to  the  voters  to  be  acted  upon 
jointly,  and  showing  the  necessity  of  submitting,  such 
questions  single  and  separate  from  any  other  ques- 
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tion  that  might  influence  the  voter  is  illustrated  by  cita- 
tion of  a  large  number  of  authorities. 

For  these  and  other  reasons  unnecessary  to  be  men- 
tioned we  conclude  that  the  petition  for  removal  was 
absolutely  void,  and  the  election  commissioners  prop- 
erly refused  to  certify  it  or  provide  for  an  election 
under  it.  The  writ  was  granted  in  favor  of  petitioners, 
but  for  reasons  herein  stated,  the  judgment  of  the 
court  of  civil  appeals  is  aflSrmed. 
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Mks.  Gentry  Hancock  et  al.  v.  Oscar  Horne  et  ai. 
{Nashville.    December  Term,  1915.) 

« 

TRUSTS.  Constructive  trust  Fraud.  Family  transaction. 
Defendant,  a  resident  and  the  owner  of  five-sevenths  of  a  tract 
of  443  acres  in  which  complainants,  his  nonresident  sisters, 
each  owned  a  one-seventh  interest,  who  entered  into  a  writ- 
ten contract  with  them  to  have  a  sealed  appraisal  made,  with 
the  right  to  purchase  at  the  appraised  price  or  at  any  higher 
bid,  which  contract  was  not  legally  binding  upon  complain- 
ants, who  were  both  married  women,  and  who  in  response  to 
their  inquiry  stated  that  he  had  no  faith  in  any  prospects  of 
phosphate  on  the  land,  and  that  there  had  been  no  offer  to  lease 
it  since  one  made  years  ago,  and  who  later,  and  before  the  com- 
plainants' deeds  were  sent  him,  knew  of  the  discovery  of  phos- 
phate and  was  pressed  for  options,  but  who  failed  to  inform 
complainants  of  the  discovery  or  the  applications  for  leases  and 
options,  and  who  purchased  it  on  its  valuation  as  farming  land 
for  $16,000  or  $17,  000,  and  who  later  sold  252  acres  for  $40,- 
000  pursuant  to  an  option  contract  made  within  a  day  or  two 
of  receiving  the  deeds,  was  guilty  of  a  breach  of  duty  in 
withholding  information  of  facts  going  to  increase  its  value, 
and  of  a  breach  of  a  confidential  relation  or  trust,  notwith- 
standing the  contract,  and  would  be  declared  a  trustee  for 
each  of  the  complainants  for  one-seventh  of  the  proceeds  of 
the  sale. 

Cases  cited  and  approved:  Smith  v.  Countryman,  30  N.  Y.,  655; 
Shaefter  v.  Sleade,  7  Blackf.  (Ind.),  178;  Stebbins  v.  Eddy,  4 
Mason,  417;  Cullen  v.  Hernz,  13  N.  Y.  St.  Rep.,  334;  Mont- 
gomery Southern  R.  Co.  v.  Matthews,  77  Ala.,  357;  Perkins 
v.  McGavock,  3  Tenn.,  415;  White  v.  Flora,  2  Tenn.,  426;  Harris 
V.  Williamson,  5  Tenn.,  124;  Walker  v.  Dunlop,  6  Tenn.,  271; 
Lewis  V.  McLemore,   18  Tenn.,   206;    Phillips  v.  HoUister,   42 
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Tenn.,  269;   Coffee  v.  Ruffin,  44  Tenn.,  487;   Keith  v.  Kellam 
(C.  C),  35  Fed.,  243. 


FROM   GILES. 


Appeal  from  the  Chancery  Court  of  Giles  County. — 
Walter  S.  Bearden,  Chancellor. 

J.  D.  Woodward,  for  appellants. 

E.  E.  EsLicK,  for  appellees. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  complainants,  Mrs.  Hancock  and  Mrs.  Wood, 
and  the  defendant  Oscar  Home,  were  the  owners  of 
four  hundred  and  forty-three  acres  of  land  lying  in 
Giles  county,  this  State.  The  two  complainants,  sis- 
ters of  the  defendant,  owned  each  a  one-seventh  undi- 
vided interest,  and  the  defendant  owned  the  remaining 
five-sevenths,  one-seventh  by  inheritance,  and  the 
residue  by  purchase  from  other  coheirs.  At  the  death 
of  their  mother  th-ese  parties,  complainants  and  de- 
fendant, desired  to  sell  the  land  for  the  purpose  of 
dividing  the  proceeds.  The  two  complainants  lived 
out  West ;  Mrs.  Hancock  in  Oklahoma,  and  Mrs.  Wood, 
a  part  of  the  time  in  Colorado,  and  afterwards  in  New 
Mexico  and  Idaho.    The  complainants  had  been  absent 
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many  years,  and  had  made  only  one  return  trip  home, 
and  that  was  several  years  before  the  transaction  oc- 
curred which  is  the  subject  of  the  present  controversy. 
During  the  year  1909  they  began  to  actively  discuss 
the  subject  of  sale.  Mrs.  Hancock,  with  whom  con- 
curred Mrs.  Wood,  desired  a  sale  at  public  auction, 
but  the  defendant  opposed  this.  His  reason,  as  stated 
in  his  deposition,  was  that  he  desired  to  become  the 
purchaser,  and  feared  that  he  might  be  accused  of 
bribing  the  officer  who  might  make  the  sale.  A  long 
correspondence  ensued,  covering  quite  a  year.  It  was 
finally  agreed  between  the  parties  that  three  neighbors 
should  be  selected  who  would  file  sealed  appraisals  sep- 
arately with  one  of  the  banks  of  Pulaski  on  the  15th  of 
June,  1910;  also  that  advertisement  should  be  made 
notifying  the  public  that  sealed  bids  would  be  enter- 
tained up  to  the  date  mentioned,  each  bidder  being 
required  to  deposit  $500  with  his  bid.  It  was  also 
agreed  that  defendant  should  become  the  purchaser  at 
the  appraisal  price  in  the  event  no  higher  bid  should 
be  shown  by  any  of  the  sealed  bids,  and  in  the  event 
of  such  higher  bid  then  the  defendant  was  to  have  the 
right  to  take  the  land  at  such  higher  bid.  These  mat- 
ters were  all  made  the  subject  of  a  written  contract 
between  the  parties,  but  this  contract  could  not,  of 
course,  be  legally  binding  upon  the  two  complainants, 
because  they  were  both  married  women,  and  under 
our  law  as  it  then  stood  they  could  not  alienate  their 
land  except  by  deeds  with  privy  examination.  There 
was  also  at  the  same  time  a  paper  signed  authorizing 
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defendant  to  spend  as  much  as  $1,000  to  put  the  place 
in  a  condition  for  sale. 

The  advertisement  was  made  as  agreed,  but  no  pri- 
vate bids  were  offered.  However,  the  parties  selected 
filed  their  price  appraisals,  which  showed  an  average 
valuation  of  $35.83  1/3  per  acre.  The  bank  at  once 
notified  the  complainants  of  the  result,  and  the  de- 
fendant likewise  shortly  afterwards  wrote  the  com- 
plainants a  letter  in  which  he  said  that  he  would  take 
the  land  at  the  appraised  price.  There  was  some 
delay  for  the  purpose  of  making  a  survey  to  ascertain 
the  exact  acreage,  but  this  was  finally  abandoned,  and 
the  deeds  were  executed  in  due  form  and  sent  by  the 
complainants,  Mrs.  Hancock  in  March,  1911,  and  Mrs. 
Wood  in  April  of  the  same  year.  Just  about  the  time 
the  defendant  received  the  last  deed  he  gave  an  option 
to  Bagsdale  &  Co.,  reciting,  in  substance,  that  phos- 
phate in  paying  quantities  had  been  discovered  upon 
the  land,  and  in  September  of  the  same  year  he  closed 
out  his  transaction  with  the  parties  last  named  by 
which  he  sold  two  hundred  and  fifty-two  acres  of  the 
land  for  $40,000,  $15,000  cash,  and  notes  for  $25,000. 
He  has  not  collected  these  notes,  but  they  are  in  suit 
in  the  chancery  court  of  Giles  county,  under  a  bill  to 
foreclose  the  lien  retained  for  their  security. 

At  this  point  it  is  necessary  to  go  back  to  January, 
1910,  which  was  in  the  midst  of  the  letter  writing  and 
negotiation  between  the  parties.  Mrs.  Hancock  wrote 
the  defendant  that  she  believed  there  was  phosphate 
upon  the  land,  and  asked  her  brother  to  investigate  it 
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before  the  sale  should  be  made.  She  stated  that  ac- 
cording to  her  recollection  there  had  been  several 
applications  prior  to  1910  to  lease  the  property  for 
phosphate  purposes.  In  reply  to  this  letter  the  de- 
fendant wrote: 

**  Right  here  I  wish  to  say  that  I  have  no  faith  in 
the  prospects  of  phosphate  in  paying  quantities  on 
this  place.  Gentry,  you  must  be  laboring  under  the 
wrong  impression  about  this  place  wanting  to  be 
leased  for  years.  About  fifteen  or  eighteen  years  ago, 
when  the  excitement  got  so  high  in  Maury  county, 
John  Fry  was  wanting  to  lease  this  place  along  with 
all  the  lands,  or  any  of  the  lands,  in  Giles  county.  He 
wanted  to  lease  this  place  for  a  span  of  twenty  years, 
and  that  is  the  only  application  that  has  been  made  to 
lease  it.  He  did  not  want  to  pay  anything  for  the 
lease,  except  if  they  found  rock  in  paying  quantities, 
to  give  a  part  of  it  to  the  landholders. ' ' 

On  receiving  this  letter,  Mrs.  Hancock,  relying 
wholly  on  her  brother,  abandoned  all  concern  about 
the  phosphate,  and  her  sister,  Mrs.  Wood,  was  gov- 
erned by  Mrs.  Hancock's  views  about  all  these  mat- 
ters. The  defendant  was  fully  informed  by  the  letters 
from  his  sisters  of  the  trust  and  confidence  which  they 
reposed  in  him,  and  he  never  disclaimed  that  trust, 
or  gave  them  to  understand  that  he  was  dealing  with 
them  at  arm's  length,  further  than  that  he  desired 
that  they  should  each  select  an  appraiser  without  influ- 
ence on  his  part.  He  objected,  however,  to  their  writ- 
ing letters  back  into   the  neighborhood  making  in- 
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quiries  about  the  value  of  the  land.  The  reason  given 
was,  however,  that  one  of  the  sisters  had  written  to 
Mr.  Green,  the  appraiser  they  had  selected,  and  it  was 
said  that  this  might  disqualify  him  from  acting  under 
the  terms  of  the  appraisal  agreement. 

It  should  be  stated  that  when  defendant  wrote  the 
letter  of  January  1,  1910,  a  part  of  which  has  just 
been  reproduced,  there  had  been,  so  far  as  this  record 
shows,  no  inquiries  as  to  phosphate  on  the  land  since 
the  date  of  Mr.  Fry's  application  for  a  lease  men- 
tioned in  that  letter.  However,  in  the  fall  of  1910 
phosphate  was  discovered  on  the  land  of  E.  Johnston 
adjoining  the  land  owned  by  the  parties  to  this  litiga- 
tion; likewise  the  same  mineral  was  discovered  in 
paying  quantities   on  sev-eral  farms   lying  near  by. 

m 

These  facts  -produced  considerable  excitement  in  that 
neighborhood.  The  discovery  of  phosphate  upon  Mr. 
Johnston's  land  immediately  turned  the  attention  of 
prospectors  to  the  Home  lands.  During  the  fall  of 
1910  and  spring  of  1911  several  persons  applied  to  the 
defendant  for  options  on  the  land  with  a  view  to  pros- 
pecting for  phosphate,  but  he  declined  them  all.  These 
persons  wer^  Ragsdale  &  Dailey,  Jenkins,  Lord  &  El- 
ledge,  and  Garrett.  Lord  was  so  insistent  that  he 
grew  angry  at  defendant's  refusal,  and  threatened  to 
carry  the  matter  to  his  sisters.  Defendant  told  him 
that  it  would  do  no  good,  as  he  had  already  bought 
the  land.  Garrett  was  so  urgent  that  he  finally  asked 
leave  to  prospect  the  land  at  his  own  expense,  without 
any  option,  and  made  quite  a  good  many  pits  or  holes. 
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some  of  which  showed  nothing,  but  others  of  which 
showed  a  large  phosphate  vein,  at  one  place  fifteen 
f«et  in  depth.  The  defendant  affected  to  have  no  faith 
in  these  developments,  and  was  rarely  around  the 
place  where  the  experiments  were  being  made,  but 
Mrs.  Home,  the  wife  of  the  defendant,  followed  the 
matter  closely,  and  testified  that  they  were  greatly 
encouraged,  and  we  have  no  doubt  that  the  defendant 
was  fully  informed  of  the  extent  of  the  discoveries 
made  by  Garrett. 

Now  the  defendant  failed  to  inform  his  sisters  of 
the  activities  in  phosphate  that  had  grown  up  between 
the  appraisal  of  June  10,  1910,  and  the  date  of  their 
deeds  in  March  and  April,  1911.  He  also  failed  to 
inform  them  of  the  various  applications  for  leases 
and  options  made  during  this  interval,  and  permitted 
them  to  make  their  deeds  relying  on  his  statement 
made  on  January  1,  1910,  in  his  letter  which  we  have 
quoted,  and  in  absolute  ignorance  of  the  activities 
mentioned. 

It  should  be  stated  that  the  defendant  purchased  the 
land  without  any  valuation  of  the  phosphate  whatever, 
but  simply  on  its  valuation  as  farming  land  at  the 
price  per  acre  previously  mentioned,  which  aggre- 
gated something  like  $16,000  or  $17,000.  As  stated 
subsequently,  h-e  sold  in  September,  1911,  two  hundred 
and  fifty-two  acres  for  $40,000,  carrying  out  the  option 
contract  which  he  made  within  a  day  or  two  of  receiv- 
ing the  deeds  from  his  sisters. 

134  Tenn.  8 
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On  these  facts  the  complainants  have  brought  their 
bill,  praying  in  the  alternative  for  a  rescission,  or  that 
the  defendant  be  held  their  trustee  to  the  extent  of 
their  interest  in  the  $40,000. 

A  rescission  cannot  be  granted  because  the  part  of 
the  land  mentioned  has  been  sold  to  an  innocent  pur- 
chaser, but  the  defendant  can  be  declared  a  trustee  as 
prayed.  We  think  it  is  clear,  under  the  facts  stated, 
that  the  defendant  practiced  a  fraud  upon  his  sisters- 
He  well  remembered  that  inquiry  had  been  made  of 
him  as  to  the  existence  of  phosphate,  and  that  he  had 
made  an  answer  which  had  completely  silenced  all  fur- 
ther inquiries  on  that  subject.  While  this  answer  was 
true  at  the  time,  the  fact  which  it  purported  to  repre- 
sent was  displaced  by  the  subsequent  developments 
mentioned,  and  it  was  the  defendant's  duty  to  inform 
his  sisters  of  these  developments.  He  cannot  escape 
this  conclusion  by  his  statement  that  he  did  not  really 
know  whether  there  was  any  phosphate  in  paying 
quantities  on  the  land,  and  that  he  does  not  even  now 
know  that  there  is  a  grade  of  phosphate  that  will  pay 
for  working,  since  the  persons  to  whom  he  has  sold 
have  not  yet  developed  the  field.  He  knew  that  his 
sisters  had  inquired  of  him  aa  to  offers  of  leases  and 
options;  that  he  had  informed  them  that  there  had 
been  no  such  application  since  the  one  made  by  Mr. 
Fry  eighteen  years  before.  He  well  knew  that,  if  he 
should  inform  them  of  the  great  activity  that  had 
arisen  between  June,  1910,  and  March,  1911,  it  would 
make  them  dissatisfied  with  the  price  which  had  been 
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fixed  by  the  appraisers.  It  was  his  duty  to  inform 
them  and  permit  them  to  decide  for  themselves 
T^hether  they  would  let  the  land  go  at  the  price  named 
in  view  of  the  prospects  disclosed  as  stated.  He  could 
not  justly  say  that  he  himself  had  no  faith  in  these 
indications,  and  therefore  he  would  not  inform  his 
sisters.    They  had  a  right  to  judge  for  themselves. 

It  is  insisted  for  the  defendant,  however,  that  he 
had  already  purchased  the  land  under  the  appraisal 
contract,  which  purported  to  mature  on  June  15,  1910, 
that  the  land  was  thenceforward  his,  and  that  his  sis- 
ters were  not  concerned  with  future  developments. 
This  is  a  mistaken  view.  He  well  knew  that  this  con- 
tract was  not  legally  binding  on  his  sisters ;  that  they 
could  act  in  protection  of  their  rights  in  absolute  dis- 
regard of  it.  In  fact,  as  between  them,  for  the  pur- 
poses of  this  transaction,  it  must  be  treated  as  if  the 
whole  matter  were  verbal,  culminating  in  the  deeds 
of  March  and  April,  1911.  So  treating  it,  there  can 
be  no  doubt  that  an  intending  purchaser  making  sim- 
ilar representations  to  a  distant  vendor  relying  on  him 
for  the  truth  as  to  the  value  of  the  land  or  its  con- 
tents would  have  devolved  on  him  the  duty  of  inform- 
ing such  vendor  of  the  new  facts  countervailing  the 
former  representation.  How  much  greater  would  this 
duty  be  when  the  vendors  dealing  with  him  were  his 
sisters,  residing  in  distant  States,  who  had  informed 
him  by  letters  how  wholly  they  trusted  him  and  relied 
on  him! 


V,. 


116  TENNESSEE  REPORTS,     [134  Tenn. 

Hancock  v.  Home. 

It  is  insisted  on  behalf  of  the  defendant  that,  the 
reliance  by  the  complainants  upon  the  voidability  of 
their  deeds  being  a  mere  technical  claim,  although  one 
sound  in  law,  the  defendant  should  not  be  onerated 
with  the  duty  of  making  disclosures  to  them  of  mat- 
ters that  occurred  in  the  interim,  because  it  is  really  a 
breach  of  moral  obligation  on  their  part,  an  inequi- 
table thing  in  fact,  for  them  to  depart  from  the  ap- 
praisal agreement  entered  into  in  1910.  We  do  not 
think  this  is  a  correct  view.  Even  if  the  complainants 
had  discovered  no  new  facts,  it  would  have  been  in 
their  power,  at  any  time  before  the  deeds  were  made, 
to  withdraw  from  the  supposed  contract  of  1910,  since 
under  our  law  it  was  absolutely  within  their  discre- 
tion. It  cannot  be  that  this  writing  of  1910  would  de- 
bar them  from  raising  the  equity  that  accrued  to  them 
by  reason  of  the  fraud  practiced  on  them  under  cover 
of  the  trust  reposed  by  them  in  their  brother.  The 
controversy  between  them  and  their  brother  would  be 
simply  whether  he  had  violated  such  trust  and  pro- 
cured their  deeds  through  suppression  of  facts  which 
he  should  have  communicated  to  them.  He  cannot 
bring  up  in  opposition  to  this  relief  the  fact  that  they 
had  signed  papers  which  were  not  really  binding  on 
them. 

It  is  insisted  in  behalf  of  the  defendant  that  his 
agency  was  ended  when  the  appraisal  contract  became 
consummate  by  the  filing  of  the  appraisals  in  June, 
1910,  in  the  bank  at  Pulaski,  by  the  notification  made 
by  the  cashier  to  the  complainants  immediately  there- 
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after,  and  by  the  defendant's  letters  to  them  stating 
that  he  would  take  the  land  at  the  price  fixed  by  the 
appraisers.  The  case  does  not  turn  upon  the  law  of 
agency,  but  upon  the  ground  that  there  was  a  relation 
of  trust  and  confidence  existing  between  the  parties 
arising  out  of  the  fact  that  they  were  so  closely  bound 
by  ties  of  blood,  together  with  the  express  notice  to 
defendant  that  they,  as  his  sisters,  trusted  him,  and 
were  relying  upon  him  to  deal  truly  and  fairly  with 
them,  and  that  they  believed  that  he  would  do  every- 
thing rightly.  He  accepted  these  protestations  of  con- 
fidence, trust,  and  affection,  and  permitted  his  sisters 
to  remain  in  that  state  of  mind.  This  could  not  be 
dissolved  in  the  manner  indicated.  The  defendant  re- 
mained clothed  with  the  duty  thus  devolved  until  the 
very  end  of  the  transaction.  That  end  was  inequitably 
produced,  as  we  have  just  held.  It  is  the  duty  of  the 
court  of  chancery  to  right  the  wrong  inflicted. 

In  Smith  v.  Cov/ntryman,  SON.  Y.,  655,  it  is  held 
that  a  vendor  of  property  may  put  upon  the  purchaser 
the  responsibility  of  informing  him  correctly  as  to  the 
market  value,  or  any  other  fact  known  to  him  affecting 
the  market  price  of  the  property,  and,  if  the  purchaser 
answers  untruthfully,  the  purchase  will  be  void  by  rea- 
son of  fraud ;  that  the  purchaser  is  not  bound  to  an- 
sw^er  in  such  case,  but,  if  he  does,  he  is  bound  to  speak 
the  truth.  Likewise  it  was  held  in  Shaeffer  v.  Sleade, 
7  Blackf.  (Ind.),  178,  that,  if  a  person  desires  to  pur- 
chase property  the  value  of  which  is  entirely  within 
the  knowledge  of  the  owner,  without  means  of  knowl- 
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edge  on  the  part  of  the  intending  purchaser  except  to 
rely  on  the  statements  of  the  seller,  a  statement  of  the 
value  will  be  binding  on  the  seller  upon  the  ground 
that,  if  one  party  to  a  contract  places  all  his  trust  and 
confidence  in  the  other  party,  and  acts  upon  his  opin- 
ion, any  misrepresentation  by  the  party  confided  in  in 
a  material  way  by  which  an  undue  advantage  is  taken 
of  the  other  is  a  fraud  against  which  equity  will  re- 
lieve. In  Stebbins  v.  Eddy,  4  Mason,  417  Fed.  Cas., 
No.  13,342,  it  was  held  that  the  affirmation  of  belief 
is  an  affirmation  of  fact,  that  is,  the  fact  of  belief ;  and, 
if  it  is  fraudulently  made  to  mislead  or  cheat  another, 
to  abuse  his  confidence,  or  to  blind  his  judgement,  it  is 
in  law  and  morals  just  as  reprehensible  as  if  any  oth- 
er fact  was  affirmed  for  a  like  purpose.  In  CuUen  v. 
Heme,  13  N.  Y.  St.  Rep.,  334,  it  was  held  that,  while  it 
is  true  that  a  mere  opinion  expressed  by  one  person  to 
another  as  to  the  value  of  property  is  not  actionable, 
although  it  proves  to  be  mistaken,  yet  the  law  will  not 
exonerate  the  one  making  it  if  he  resorts  to  that  mode 
of  expression,  knowing  the  opinion  to  be  unfounded, 
with  the  object  of  deceiving  the  person  to  whom  it  may 
be  expressed  to  his  or  her  prejudice.  In  Montgomery 
Southern  R.  Co.  v.  Matthews,  77  Ala.,  357,  54  Am. 
Rep.,  60,  it  was  held  that,  if  an  opinion  is  falsely  ex- 
pressed with  intent  to  deceive,  and  does  deceive,  this 
constitutes  such  an  opinion  or  representation  a  false 
statement  of  fact,  and  vitiates  a  contract  thereby  pro- 
cured, unless  the  representation  relates  to  a  matter 
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equally  open  to  both  parties.  In  Elliott  on  Contracts, 
section  84,  it  is  said : 

**If  the  parties  sustain  a  fiduciary  relation,  one  to 
the  other,  expressions  of  opinion  or  prediction  on  the 
part  of  the  dominant  party  may  be  ground  for  avoid- 
ing a  contract  induced  thereby.  Thus,  representa- 
tions as  to  value  made  by  an  agent  to  his  principal, 
an  attorney  to  his  client,  or  where  trust  and  confidence 
are  in  fact  reposed,  although  there  is  no  special  rela- 
tion of  trust  and  confidence,  are  considered  as  repre- 
sentations of  fact  and  may  be  relied  on.  ^ ' 

In  Pomeroy's  Equity  Jurisprudence,  section  888,  it 
is  said : 

''Where  an  untrue  statement  is  made,  in  the  honest 
belief  of  its  truth,  so  that  it  is  the  result  of  an  innocent 
error,  and  the  truth  is  afterwards  discovered,  by  the 
person  who  has  innocently  made  the  incorrect  rep- 
resentation, if  he  then  suffers  the  other  party  to  con- 
tinue in  error,  and  act  on  the  belief  that  no  mistake 
has  been  made,  this,  from  the  time  of  discovery,  be- 
comes in  equity  a  fraudulent  representation,  even 
though  it  was  not  so  originally." 

Our  own  cases  are  in  accord.  Perkins  v.  McGavock, 
3  Tenn.  (Cooke),  415;  White  v.  Flora,  2  Tenn.  (2 
Overt),  426;  Harris  v.  Williamson,  5  Tenn.  (4  Tayw.), 
124,  125;  Walker  y.  Dunlop,  6  Tenn.  (5  Hayw.), 
271,  272, 9  Am.  Dec,  787 ;  Lewis  v.  McLemore,  18  Tenn. 
(10  Yerg.),  206;  Phillips  v.  Hollister,  42  Tenn.  (2 
Cold.),  269;  Coffee  v.  Ruffm,  44  Tenn.  (4  Cold.),  487, 
507,  517.    The  subject  is  quite  fully  discussed  and  il- 
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lustrated  in  the  case  of  Keith  v.  Kellam  (C.  C),  35 
Fed.,  243,  in  an  opinion  by  Judge  Brewer. 

We  are  of  the  opinion  that  the  decree  of  the  learned 
chancellor  is  erroneous,  and  that  it  should  be  reversed, 
and  that  a  decree  should  be  entered  here  to  the  follow- 
ing effect :  Let  a  decree  be  entered  in  favor  of  each  of 
the  complainants  for  one-seventh  of  the  $15,000  cash 
received  by  the  defendant  in  the  sale  made  by  him  to 
Ragsdale  &  Co.,  less  a  credit  as  against  each  of  the 
complainants  for  one-seventh  of  the  value  of  the  two- 
hundred  and  fifty-two  acres  at  the  rate  of  $35.83  1/3. 
On  this  sum  interest  will  be  allowed  from  the  filing  of 
the  bill.  The  decree  will  also  declare  that  the  defend- 
ant holds  the  $25,000  in  notes  subj-ect  to  a  trust  in  fa- 
vor of  each  of  the  complainants  for  an  undivided  one- 
seventh  interest  therein. 

The  defendant  will  pay  all  the  costs  of  this  cause, 
for  which  execution  will  issue. 
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State  ex  rel.  Thompson,  ATTOBNEY-GteNERAL,  v. 

Crump  et  ah 

Nashville.  December  Term,  1915. 


»» 


1.    MUNICIPAL  CORPORATIONS.     Ouster  proceedings.     ''Oust. 
"Office." 

Laws  1916,  ch.  11,  entitled  "An  act  to  provide  for  the  removal 
of  unfaithful  public  officers,  and  providing  a  procedure  there- 
for," declares  in  section  1  that  any  State,  county,  or  municipal 
officer  who  knowingly  or  willfully  misconducts  himself  in  office 
or  who  knowingly  or  willfully  neglects  to  perform  any  duty 
enjoined  upon  him  by  the  laws  of  the  State,  or  who  shall  be- 
come intoxicated,  engage  in  gambling  or  violate  any  penal 
statute  involving  moral  turpitude,  shall  forfeit  his  office  and 
be  ousted.  Section  8  declares  that,  if  a  defendant  be  found 
guilty,  judgment  of  ouster  shall  be  rendered  against  him,  but 
there  is  no  provision  in  the  act  attaching  to  a  judgment  of 
ouster  any  disqualification  on  the  part  of  the  ousted  official 
to  hold  any  other  office  or  to  hold  the  same  office  thereafter. 
Defendants,  when  ousted  from  the  offices  of  mayor  and  vice 
mayor  of  the  city,  had  already  been  elected  for  other  terms 
which  would  commence  in  the  future.  Utld  that,  as  the  word 
''oust"  means  to  put  out  or  eject,  and  as  the  word  "office" 
embraces  the  idea  of  tenure  and  term,  defendants,  by  reason 
of  being  ousted  from  the*  offices  of  mayor  and  vice  mayor, 
could  not  be  precluded  from  subsequently  qualifying  for  such 
other  additional  terms;  for  until  they  qualified  they  were  not 
the  incumbents  of  the  office.     {Post,  pp.  127-137.) 

Acts  cited  and  construed:     Acts  1915,  ch.  11. 

Cases  cited  and  approved.  State  ex  rel.  v.  Malone,  131  Tenn., 
149;  Day  v.  Sharp,  128  Tenn.,  340;  United  States  v.  Hartwell, 


122  TENNESSEE  REPORTS,     [134  Tenn. 

t 

State  ex  rel.  v.  Crump. 

6  Wall.  (U.  S.),  385;  State  ex  rel.  v.  Dart,  67  Minn.,  261;  State 
V.  Rose,  74  Kan.,  262;  State  v.  Johnson,  18  L.  R.  A.,  410. 

Cases  cited  and  distinguished:  Advisory  Opinion,  31  Fla.,  1; 
People  V.  Ahearn,  196  N.  Y.,  221. 

2.  JURY.    Ouster  proceedings.    Jury  trial. 

In  a  proceeding  to  oust  municipal  officers  under  Laws  1915,  ch.  11, 
such  officers  are  not  entitled  to  a  Jury  trial.    (Poatt  p.  137.) 

3.  MUNICIPAL  CORPORATIONS.     Ouster.     Proceeding. 

Const.,  art.  5,  sec.  4,  declares  that  the  governor,  judges,  etc.,  shall 
be  liable  to  impeachment  whenever  they  shall  commit  any 
crime  in  their  offii,cial  capacity  which  may  require  disqualifi- 
cation, and  shall  also  be  liable  to  indictment,  trial,  and  punish- 
ment according  to  law.  Section  5  provides  that  justices  of  the 
peace  and  other  civil  officers,  for  crimes  and  misdemeanors  In 
office,  shall  be  liable  to  indictment,  and  upon  conviction  shall 
be  removed  from  office  as  If  found  guilty  on  impeachment,  and 
shall  be  subject  to  such  other  punishment  as  may  be  prescribed. 
Laws  1915,  ch.  11,  provides  for  the  ousting  of  municipal  officers 
for  misconduct.  Held  that,  though  the  mayor  and  vice  mayor 
of  a  city  be  deemed  civil  officers,  the  act  applies  to  them;  the 
constitutional  provision  being  merely  to  provide  for  the  pun- 
ishment of  civil  officers  committing  crimes,  and  the  removal 
from  office  being  a  mere  incident  thereto  which  remedy  Is 
not  exclusive.     (Poatf  pp.  137,  143.) 

Acts  cited  and  construed:     Acts  1915,  ch.  11,  87. 

Cases  cited  and  approved:  Halsey  v.  Gaines,  70  Tenn.,  347; 
State  ex  rel.  v.  Howse,  132  Tenn.,  452;  Territory  v.  Sanches, 
20  Ann.  Cas.,  112;  Sevier  v.  Justices,  7  Tenn.,  335;  Tipton  v. 
Harris,  7  Tenn.,  414;  Fields  v.  State,  8  Tenn.,  168. 

Case  cited  and  distinguished:     Smith  v.  Normant,  13  Tenn.,  272. 

Code  cited  and  construed:     Sec.  5165  (S.). 


7  Thompson]  DECEMBER  TEBM,  1915.  123 

state  ex  rel.  v.  Crump. 

4.  STATUTES.     Title.     Scope. 

Laws  1915,  ch.  11,  entitled  "An  act  to  provide  for  tlie  removal 
of  mifaithful  public  officers,  and  providing  a  procedure  there- 
for," provides  in  sections  11  and  12  for  the  summoning  of 
witnesses  and  compelling  them  to  testify,  but  declares  that 
in  case  of  self-incrimination  they  shall  not  be  punished  for 
the  offences  as  to  which  they  are  compelled  to  testify.  Held, 
that  such  sections  are  within  the  scope  of  the  title  of  the  act. 
iPott,  p.  143.) 

5.  CONSTITUTIONAL   LAW.     Determination  of  validity.     Quet- 
tlons  presented. 

Where  the  validity  of  particular  sections  of  a  statute  was  not 
in  Question,  that  matter  will  not  be  determined.      (Post,  p.  143.) 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
^ — ^Francis  Fenxkess,  Chancellor;  F.  H.  Heiskell, 
Chancellor  sitting  by  courtesy. 

Api)ealed  to  the  April  Term,  1916,  at  Jackson,  for  the 
Western  division,  but  transferred  to  Nashville  and  ad- 
vanced and  heard  at  the  December  Term,  1915. 

T.  K.  BiDDicK,  J.  L.  MoRee,  Barton  &  Babton  and 
K.  T.  McCoNNico,  for  appellants. 

F.  M.  Thompson,  Attorney-General,  P.  W.  Lanier 
and  G.  T.  Fitzhugh,  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

This  bill  was  filed  by  the  State,  on  relation  of  the 
attorney-general,  against  Edward  H.  Crump,  mayor 
of  the  city  of  Memphis,  R.  A.  Utley,  vice  mayor  and 
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commissioner  of  the  department  of  fire  and  police  of 
the  city  of  Memphis,  Oliver  H.  Perry,  inspector  of 
police  of  the  city  of  Memphis,  and  W.  M.  Stanton,  city 
judge  of  Memphis,  to  remove  them  from  their  several 
positions  on  account  of  alleged  misconduct  in  office. 
The  suit  was  instituted  on  October  14,  1915,  and  was 
based  on  chapter  11  of  the  Acts  of  1915,  known  as  the 
Ouster  Law. 

The  bill  averred  that  d-efendant  Crump  was  first 
inducted  into  the  office  of  mayor  of  Memphis  in  Janu- 
ary, 1910,  and  that  he  was  thereafter  re-elected  for  a 
term  of  four  years  beginning  January  1,  1912,  and  it 
appeared  from  the  bill  that  said  Crump  was  again  re- 
elected to  the  said  office  for  a  term  beginning  January 
1, 1916. 

It  was  averred  that  R.  A.  Utley  was  first  inducted 
into  the  office  of  vice  mayor  and  commissioner  of  the 
department  of  fire  and  police  in  1912,  for  a  term  of 
four  years,  and  it  appeared  that  he  was  also  re-elected 
in  April,  1915,  for  another  term  beginning  January  1, 
1916. 

It  was  averred  that  defendant  Stanton  was  elected 
to  the  office  of  city  judge  by  the  commissioners  of  the 
city  of  Memphis  in  the  summer  of  1915,  apparently  to 
fill  out  an  unexpired  term  which  ended  January  1, 1916. 

Proceedings  against  defendant  Perry  were  dis- 
missed below,  and  there  was  no  appeal  on  the  part  of 
complainant,  and  the  case  against  him  need  not  there- 
fore be  further  noticed. 
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The  bill  filed  by  the  attorney-general  was  quite 
lengthy,  and  charged  defendants  Crump,  ITtley,  and 
Staton  with  various  acts  of  misfeasance  and  nonfeas- 
ance in  office  covering  the  entire  time  during  which 
they  held  their  several  positions.  It  was  charged 
that  they  had  neglected  to  enforce  the  laws  against 
th-e  sale  of  liquor,  against  gambling,  and  against  pros- 
titution, that  they  had  connived  at  and  encouraged  the 
violation  of  these  laws,  and  that  there  existed  and  had 
been  conducted,  during  their  terms,  in  open  violation 
of  law,  in  the  city  of  Memphis,  numerous  liquor 
saloons,  gambling  houses,  and  houses  of  ill  fame.  All 
these  matters  were  set  out  in  detail,  and  the  bill 
charged  the  employment  of  certain  colorable  devices 
by  which  the  defendants  permitted  the  aforesaid  un- 
lawful occupations  to  be  pursued  in  the  city  of  Mem- 
phis. 

Passing  over  some  of  the  preliminary  steps  taken 
by  the  defendants,  and  noticing  only  those  things 
which  are  before  us  on  this  appeal,  it  is  sufficient  to 
say  that  defendants  filed  an  answer  to  the  bill  of  the 
attorney-general  in  which  they  denied  many  of  the 
charges  made  against  them,  and  assailed  the  Ouster 
Act  as  unconstitutional,  and  contended  that  at  any 
rate  said  act  had  no  application  to  them.  Defendants 
also  demanded  a  jury  to  try  the  issues  of  fact,  and 
raised  some  other  questions  which  will  be  noticed  in 
the  course  of  this  opinion. 

The  chancellors  were  of  opinion  that  chapter  11  of 
the  Acts  of  1915  was  constitutional,  and  that  it  did 
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apply  to  the  defendants,  and  they  were  furthermore 
of  opinion  that  defendants  were  not  entitled  to  a  jury 
trial.  Certain  other  questions  of  law  were  likewise 
determined  adversely  to  defendants,  and  the  ease  was 
thereupon  set  for  hearing  on  its  merits  by  the  chancel- 
lors. 

"When  the  case  was  called  for  trial,  counsel  were  ask- 
ed for  a  preliminary  statement  of  the  issues  and  the 
probable  course  of  the  proof.  Counsel  for  the  at- 
torney-general told  the  court  that  they  expected  to 
prove  and  had  witnesses  ready  to  prove  every  material 
allegation  of  the  bill. 

Counsel  for  defendants  thereupon  stated  that,  re- 
lying on  all  the  preliminary  questions  made  by  them, 
such  as  the  right  to  trial  by  jury,  the  applicability  of 
the  act,  etc.,  and  desiring  an  early  determination  of 
those  questions  by  this  court,  they  had  concluded  to 
introduce  no  proof  and  thereby  delay  final  determina- 
tion of  the  cause.  They  agreed  that  for  the  purposes 
of  this  case  they  would  admit  that  the  attorney-general 
could  prove  all  the  relevant  charges  made  against 
defendants  in  the  bill. 

After  much  controversy  between  the  court  and  coun- 
sel as  to  the  effect  of  this  admission,  the  chancellors 
proceeded  to  treat  the  facts  charged  in  the  bill  as  if 
they  were  facts  proven,  and  pronounced  a  judgment  of 
ouster  against  the  defendants. 

We  do  not  deem  it  necessary  to  dwell  upon  the  dis- 
cussion of  counsel  as  to  the  effect  of  defendants'  ad- 
mission.    According  to  the  language  of  defendants' 
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counsel,  the  relevant  facts  charged  in  the  bill  were 
admitted  to  be  true  for  the  purposes  of  this  case. 
**Thi8  case"  is  the  only  case  we  are  here  undertaking 
to  determine,  and  we  accordingly  treat  the  charges  of 
the  bill  as  true. 

The  decree  of  the  chancellors  herein  removing  de- 
fendants from  office  was  pronounced  November  4, 
1915. 

The  first  question  presented  for  our  determination 
is  as  to  the  effect  of  this  decree  upon  the  terms  of  de- 
fendants Crump  and  Utley  beginning  January' 1,  1916. 
Their  terms  pending  at  the  date  of  the  decree  expired 
January  1, 1916. 

These  defendants  insist  that  their  terms,  beginning 
January  1,  1916,  were  not  in  issue  in  the  proceedings 
below,  and  were  not  affected  thereby.  Defendants  were 
assuming  that  such  was  the  case,  and  were  about  to 
qualify  and  enter  into  the  offices  of  mayor  and  vice 
mayor,  to  which  they  had  been  elected  in  April,  1915, 
for  terms  beginning  January  1,  1916,  when  they  were 
restrained  from  so  doing  by  an  interlocutory  order 
heretofore  made  by  this  court.  The  court  thought 
it  best  to  preserve  the  existing  status  until  the  case 
was  finally  determined. 

It  is  insisted  on  behalf  of  the  State  that  the  decree 
of  November  4, 1915,  was  effective,  not  only  to  remove 
defendants  Crump  and  Utley  from  their  offices  for  the 
terms  they  were  then  serving,  ending  January  1,  1916, 
but,  that  said  decree  deprived  said  defendants  of  all 
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rights  to  their  future  terms,  beginning  January  1, 
1916,  to  which  they  had  been  elected  in  April  1915. 

There  has  been  much  discussion  as  to  whether  the 
1916-20  terms  of  defendants  Crump  and  Utley  were 
fairly  involved  upon  the  pleadings  in  this  case,  and 
likewise  as  to  whether  the  decree  below  undertook  to 
adjudicate  anything  with  reference  to  defendants' 
rights  respecting  these  terms.  We  do  not  find  it  neces- 
sary to  consider  either  the  pleadings  or  the  decree  to 
determine  this  dispute.  To  reach  the  true  result,  we 
must  go  further  back  and  exainine  the  act  upon  which 
these  pleadings  and  this  decree  are  based  and  ascer- 
tain from  this  statute  if  proceedings  had  thereunder 
can  by  any  possibility  affect  defendants'  enjoyment  of 
a  term  of  office  not  then  current. 

Chapter  11  of  the  Acts  of  1915,  known  as  the  Ouster 
Act,  is  entitled: 

''An  act  to  provide  for  the  removal  of  unfaithful 
public  officers,  and  providing  a  procedure  therefor. ' ' 

The  first  section  of  the  act  provides  that  any  State, 
county,  or  municipal  officer  who  knowingly  or  willfully 
misconducts  himself  in  office  or  who  knowingly  or  will- 
fully neglects  to  perform  any  duty  enjoined  upon  hiTn 
by  the  laws  of  the  State,  or  who  shall  become  intoxi- 
cated, engaged  in  gambling,  or  violate  any  penal 
statute  involving  moral  turpitude  ''shall  forfeit  his 
oflBjce,  and  shall  be  ousted  from  such  office  in  the  man- 
ner hereinafter  provided." 

Section  8  of  this  statute  provides : 
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**That  if  the  defendant  shall  be  found  guilty,  judg- 
ment of  ouster  shall  be  rendered  against  him,  and  he 
shall  be  ousted  from  his  office. ' ' 

There  is  no  provision  whatever  in  the  act  attach- 
ing to  a  judgement  of  ouster  any  disqualification  on 
the  part  of  the  ousted  official  to  hold  and  other  office 
in  the  State  or  to  hold  the  same  office  thereafter.  It 
was  stated  at  the  bar  that  the  bill  originally  contained 
this  feature,  but  that  such  provision  for  disqualifica- 
tion was  eliminated  before  it  was  finally  enacted  into 
a  law. 

The  sole  penalty  provided  by  the  statute  is  that  a 
defendant  found  guilty  thereunder  shall  forfeit  his 
office  or  shall  be  ousted  from  his  office. 

What,  then,  was  defendant  Crump's  ** office,"  and 
what  was  defendant  Utley's  ^'office,"  at  the  time  of 
the  institution  of  the  present  suit  and  at  the  time  of 
final  decree? 

This  court  has  recently  had  several  occasions  to 
consider  the  matter  of  titte  to  office  and  possession  of 
office.  In  State  ex  rel.  v.  Malone,  131  Tenn.,  149,  174 
S.  W.,  257,  a  sheriflf-elect  died  between  the  time  of  his 
election  and  the  date  fixed  by  law  for  the  beginning 
of  the  term.  After  his  death  the  county  court  as- 
sumed that  there  was  a  vacancy  in  his  office,  and 
proceeded  to  elect  his  successor.  This  court,  how- 
ever, held  that  deceased  never  acquired  the  office,  and 
never  possessed  it,  inasmuch  as  he  had  never  exe- 
cuted bond  and  taken  the  oath.     It  was  accordingly 
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concluded  that,  since  deceased  died  prior  to  his  quali- 
fication, his  death  created  no  vacancy  in  the  office. 
The  case  was  the  same  as  if  there  had  been  no  election 
at  all,  and  the  old  official  was  adjudged  entitled  to  hold 
over,  tmder  well-known  provisions  of  the  law.  It  fol- 
lows from  this  decision  that  defendants  Crump  and 
Utley  had  no  title  accrued  to  their  offices  for  the  1916- 
20  term  at  any  time  during  the  proceedings  below. 
They  were  not  in  office  at  the  time  of  the  chancellors' 
decree  in  such  a  way  as  that  the  death  of  either  of 
them  would  have  created  a  vacancy  in  office  for  the 
1916-20  term ;  that  is  to  say,  they  were  not  in  posses- 
sion of  these  offices  fqr  this  subsequent  term. 

To  ^*oust"  means  '*to  put  out  of  possession;  to 
eject,  or  dispossess  or  deprive  of."  International 
Dictionary.  Our  statute  gives  no  additional  force  to 
the  word.  There  can  therefore  be  no  ouster  without 
•previous  possession,  and  the  contrary  contention  in- 
volves a  contradiction  in  terms  and  disregard  of  the 
meaning  of  the  English  language. 

But  to  return  to  the  legal  definition  of  the  term 
**offi!ce"  and  to  a  consideration  of  the  legal  effect  of 
removing  one  from  office.  In  the  late  case  of  Day  v. 
Sharp,  128  Tenn.,  340,  161  S.  W.,  994,  the  court  said 
that  ^^ office"  implied,  **not  merely  place,  but  term  or 
tenure  as  well." 

In  Day  v.  Sharp,  supra,  the  court  quoted  with  ap- 
proval the  case  of  United  States  v.  Hartwell,  6  Wall. 
(U.  S.),  385,  18  L.  Ed.,  830,  in  which  it  was  said  that 
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the  term  '  *  office  "  * '  embraces  the  ideas  of  tenure,  dura- 
tion, emolument,  and  duties." 

Likewise  this  court  cited  with  approval  State  ex  rel. 
V.  Dart,  57  Minn.,  261,  59  N.  W.,  190 ;  State  v.  Rose,  74 
Kan.,  262,  86  Pac.,  296,  6  L.  R.  A.  (N.  S.),  843, 10  Ann. 
Cas.,  927 ;  People  v.  Ahearn,  196  N.  Y.,  221,  89  N.  E., 
930,  26  L.  R.  A.  (N.  S.),  1153. 

In  the  cases  just  referred  to  certain  officials  were 
removed  from  office  or  declared  ineligible  for  office 
during  the  terms  to  which  they  had  been  elected,  and 
undertook  to  have  themselves  re-elected  to  fill  out  the 
unexpired  portions  of  the  identical  terms.  Under 
these  facts  in  all  these  cases  it  \f as  held  that  the  par- 
ticular term  or  tenure  of  the  officer  was  a  part  of  and 
included  in  his  office,  and  that,  when  he  was  removed 
from  his  office,  he  was  removed  for  the  particular  term 
or  tenure  he  was  then  enjoying. 

So  when  one  is  removed  from  an  office,  he  is  re- 
moved for  the  current  term,  and  he  cannot  thereafter 
be  re-elected  to  that  term.  This  is  so  because  the  term 
is  part  of  the  office. 

Accordingly,  when  defendants  were  removed  from 
the  offices  of  mayor  and  vice-mayor,  they  were  de- 
prived of  the  right  to  exercise  certain  functions  and 
receive  certain  compensation,  and  they  were  deprived 
of  that  right  for  their  terms  then  current.  A  removal 
from  office  extends  to  the  limit  of  the  current  term, 
but  such  removal,  unless  a  statute  give  it  greater 
effect,  cannot  go  beyond  the  current  term  because  the 
offiice  itself  is  limited  by  the  term.    If  we  go  beyond 
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the  current  term,  then  we  have  to  deal  with  another 
office. 

Another  caae  referred  to  in  Day  v.  Sharp,  which 
the  court  said  was  in  accord  with  the  reasoning  of  Day 
V.  Sharp,  was  Advisory  Opinion,  31  Fla.,  1,  12  South., 
114, 18  L.  B.  A.,  594. 

In  the  latter  case  one  Johnson  was  tax  collector  of 
Duval  county,  Florida.  He  was  elected  for  a  term 
beginning  in  January,  1891,  and  ending  in  January, 
1893.  He  was  re-elected  in  the  early  part  of  October; 
1892,  for  another  term  beginning  in  January,  1893, 
and  ending  in  January,  1895.  On  October  29,  1892, 
after  his  re-election,  he  was  suspended  from  office  for 
misconduct,  under  provisions  of  the  Florida  laws. 
Under  these  circumstances  the  governor  of  Florida 
was  in  doubt  as  to  whether  he  should  issue  to  Johnson, 
pending  his  suspension,  a  commission  for  the  term  to 
which  he  had  been  elected,  beginning  in  1893,  and 
submitted  this  question  to  the  supreme  court  of  Flor- 
ida. The  court  concluded  that  it  was  the  duty  of  the 
governor  so  to  issue  such  commission,  and  said: 

**The  final  consummation  intended  by  a  suspension 
must,  as  shown  in  State  v.  Johnson  (30  Fla.,  433,  11 
South.,  845),  18  L.  R.  A.,  410,  lately  decided,  always 
be  a  removal  of  the  officer ;  and  this  removal  is  for  the 
remainder  of  the  term  from  which  he  is  suspended, 
and  nothing  more. 

The  remainder  of  the  existing  term  is,  including  its 
incidents  and  rights,  in  our  judgment,  all  the  removal 
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can  act  on  or  affect.  There  is  certainly  no  express 
provision  in  the  organic  law  that  it  shall  affect  any 
other  term;  nor  is  the  officer  in  the  exercise  of  other 
oflBcial  functions  than  those  covered  by  his  title  to  the 
pending  term. 

*^  Again,  the  constitution  has  not  given  to  the  sus- 
pension or  removal  the  effect  of  disqualifying  the  sus- 
pended or  removed  person  from  holding  the  same  -or 
any  other  office  in  the  future;  on  the  contrary,  not 
only  is  there  an  utter  absence  of  any  such  provision, 
but  an  intention  that  it  shall  not  have  this  effect  is 
also  shown  in  a  separate  and  distinct  declaration  of 
what  the  f ramers  of  the  constitution  and  the  people  in- 
tended should  have  that  effect,  which  declaration  is  to 
be  found  in  the  fifth  section  of  the  sixth  article.  That 
section  directs  the  legislature  to  enact  the  necessary 
laws  to  exclude  from  every  office  of  honor,  power, 
trust,  or  profit,  civil  or  military,  within  the  State,  all 
persons  convicted  of  bribery,  perjury,  larceny,  or  of 
infamous  crime,  and  for  other  causes  therein  stated, 
yet  provides  that  this  legal  disability  shall  not  accrue 
until  after  trial  and  conviction  in  due  form-  of  law. 
The  legislation  enforcing  this  section  is  to  be  found  in 
Revised  Statutes,  section  211;  and  the  214th  sec- 
tion enacts  that  every  office  shall  be  deemed  vacant  up- 
on the  conviction  of  the  incumbent  of  any  felony  or  of 
an  offense  involving  a  violation  of  his  official  oath. 

**  The  limited  effect  which  it  was  intended  that  the 
suspensions  and  removals  under  discussion  should 
have  is  also  shown  by  the  provision  of  the  section 
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which  authorizes  them  (section  15,  art.  4)  that  *the  sus- 
pension or  removal  herein  authorized  shall  not  relieve 
the  oflScer  from  indictment  for  any  misdemeanor  in 
oflSce/ 

**A  suspension  or  removal  not  having  of  itself  the 
effect  to  taint  the  person  or  officer,  eith-er  while  sus- 
pended or  after  removal,  with  any  disqualification  to 
hold  any  office,  we  are  unable  to  see  how  it  can  affect 
liis  right  to  exercise  the  functions  of  a  future  term 
of  the  same  office.  He  is  as  qualified  for  or  as  eligible 
to  election  to  a  future  term  pending  the  suspension,  or 
after  the  removal,  as  he  was  before  the  suspen- 
sion.   .    .    . 

'  *  Perhaps  it  may  be  said  that  it  is  contrary  to  good 
public  policy  that  a  person  who  has  been  suspended 
during  one  term  of  ah  office  should  be  permitted  to  en- 
ter upon  the  duties  of  a  subsequent  term  of  the  same 
office,  pending  such  suspension.  To  this  the  answer 
is  that  a  public  policy  which  would  impose  upon  the 
citizen  disabilities  as  to  official  station  must  at  least 
be  consistent  with  the  organic  law  which  defines  the 
requisites  for  such  station,  and  not  antagonistic  there- 
to. If  the  constitution  attached  to  the  removal,  when- 
ever it  might  be  consummated  by  the  concurrence  of 
the  senate,  a  disability  to  hold  the  succeeding  or  fu- 
ture term  or  terms  of  the  same  office,  it  might  natural- 
ly and  logically  follow  that,  pending  the  suspension, 
the  functions  of  the  succeeding  term  could  not  be  per- 
formed ;  but,  where  it  fails  entirely,  as  it  does,  to  give 
even  the  removal,  whenever  consummated,  any  such 
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eflfect,  no  room  is  left  as  a  standing  place  for  any  snch 
theory  of  public  policy.'' 

The  foregoing  Advisory  Opinion  is  referred  to. by 
the  editor  of  volume  18,  L.  R.  A.,  591,  as  presenting  an 
unusual  question.  The  question  being  unusual,  and 
the  court's  conclusion  so  well  reasoned,  we  have 
tnought  it  proper  to  make  the  extended  quotation. 

We  find  the  Florida  case  referred  to  only  twice — ^in 
Day  V.  Sharp,  supra,  as  above  stated,  and  in  People  v. 
Ahearn,  supra.    It  seems  to  be  exactly  in  point  here. 

In  People  v.  Ahearn  a  borough  president  had  been 
removed  from  office,  and  his  rights  were  being  consid- 
ered under  a  subsequent  appointment  to  the  same  term 
of  the  same  office.  It  was  argued  that,  if  defendant's 
removal  was  to  be  construed  as  having  the  effect  of 
barring  him  from  appointment  to  the  vacancy  created 
by  his  removal,  it  must  likewise  be  regarded  as  hav- 
ing effected  a  general  disqualification  to  hold  any  office. 

The  New  York  court  of  appeals  said : 

**That  argument  does  not  require  serious  atten- 
tion. The  defendant  was  tried  on  charges  affecting 
his  administration  of  a  certain  office  during  a  certain 
term,  and  as  a  punishment  he  was  removed  from  that 
office.  Because  such  removal  barred  him  from  imme- 
diate appointment  to  fill  the  vacancy  for  the  unexpired 
term,  it  ought  not  to  be  seriously  claimed  that  it  dis- 
qualified him  to  take  some, other  office  or  to  be  elected 
to  a  new  term  of  the  same  offi^,  neither  of  which  were 
in  any  way  involved  in  his  trial  and  from  neither  of 
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which  he  was  removed."  People  v.  Ahearn,  196  N.  Y., 
221,  89  N.  E.,  930,  26  L.  R.  A.  (N.  S.),  1153. 

It  is  urged,  however,  that  inasmuch  as  these  defend- 
ants had  already  been  elected  to  office  to  the  1916-20 
term,  at  the  time  the  ouster  suit  was  filed,  they  had 
some  sort  of  title  to  the  office  which  could  be  involved 
and  set  aside  in  the  ouster  proceedings. 

This  argument  is  diffiicult  to  follow.  The  Ouster  Act 
was  passed  to  remove  unworthy  public  servants  from 
offices  they  held,  not  to  contest  their  qualifications  for 
other  offices  or  other  terms  of  the  same  office.  No  judg- 
ment of  disqualification  to  hold  any  other  office  or 
any  other  term  of  the  same  office  can  be  pronounced  in 
an  ouster  suit. 

Without  doubt  defendants  might  have  been  elected 
at  any  time  after  the  decree  passed  in  the  case  below 
to  the  1916-20  term  of  their  offices ;  for  the  judgment  of 
ouster  imposed  absolutely  no  disqualification  upon 
them.  Since  the  judgment  of  ouster  in  no  way  affected 
their  eligibility  for  the  subsequent  term,  and  since  in 
such  proceedings  the  validity  of  their  election  could 
not  be  called  into  question,  it  seems  utterly  immaterial 
that  the  election  to  the  1916-20  term  was  held  prior 
to  the  rendition  of  the  court's  judgment  below.  This 
election  did  not  put  them  in  possession  of  any  offices, 
as  shown  in  State  ex  rel.  v.  Malone,  supra,  and  with- 
out possession  there  can  be  no  ouster.  The  election 
without  qualification  did  not  make  them  public  officers, 
and  they  were  therefore  not  within  the  purview  of  the 
statute  as  to  the  future  term.    To  contend  that  there 


7  Thompson]  DECEMBER  TERM,  1915.  137 

State  ex  rel.  y.  Crump. 

can  be  an  ouster  when  there  has  been  no  entry,  under 
our  statute,  is  an  argument  too  paradoxical  to  require 
further  notice. 

We  do  not  find  the  authorities  relied  on  by  learned 
counsel  for  the  attorney-general  in  this  connection  to 
be  relevant  to  the  facts  of  this  ease,  and  consequently 
omit  any  discussion  of  them. 

While  from  what  has  been  said  it  seems  that  little 
can  be  accomplished  by  this  particular  proceeditng, 
since  the  terms  of  the  oflSces  in  litigation  have  expired, 
nevertheless  we  find  it  necessary  to  dispose  of  other 
questions  arising  in  the  case,  inasmuch  as  salaries  and 
costs  are  involved. 

The  first  assignment  of  error  makes  the  point  that 
the  defendants  below  were  entitled  to  a  jury  to  try  the 
issues  of  fact  presented  by  the  pleadings  in  this  case. 

It  is  to  be  doubted  whether  defendants  are  in  any 
position  to  make  such  a  question  in  this  court  after 
conceding  for  the  purposes  of  the  case  that  the  perti- 
nent allegations  of  the  bill  were  to  be  taken  as  true.  If 
they  could,  however,  reserve  the  jury  question  under 
these  circumstances,  it  has  been  fully  treated  by  the 
court  and  their  contention  overruled  in  the  case  of 
State  ex  rel,  v.  Howse,  and  need  not  be  discussed  here. 

The  second  assignment  of  error  goes  to  the  action  of 
the  chancellors  in  holding  chapter  11  of  the  Acts  of 
1915  applicable  to  the  present  defendants.  It  is  con- 
tended that  defendants  are  civil  officers  within  the 
meaning  of  section  5  of  article  5  of  the  constitution  of 
Tennessee,  and  that,  as  such  civil  officers,  they  can 
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only  be  proceeded  against  and  removed  from  oflSce  by 
criminal  prosecution  or  indictment  under  the  said  sec- 
tion of  the  constitution. 

An  elaborate  argument  is  made  by  counsel  for  de- 
fendants in  which  they  undertake  to  demonstrate  that 
defendants  are  civil  officers  within  the  meaning  of  the 
constitution.  This  question  is  difficult,  but  for  the 
purposes  of  this  decision  only  it  will  be  conceded  that 
defendants  are  civil  officers  within  the  meaning  of  the 
constitution. 

In  order  to  get  the  context  and  intelligently  consider 
the  constitutional  provisions  relied  on,  we  set  out  sec- 
tions 4  and  5  of  article  5  of  the  constitution  of  Ten- 
nessee, as  follows : 

**Sec.  4.  Who  may  he  impeached. — The  governor, 
judges  of  the  supreme  court,  judges  of  the  inferior 
courts,  chancellors,  attorneys  for  the  State,  treasurer, 
comptroller  and  secretary  of  State,  shall  be  liable  to 
impeachment,  whenever  they  may,  in  the  opinion  of  the 
house  of  representatives,  commit  any  crime  in  their 
official  capacity  which  may  require  disqualification; 
but  judgment  shall  only  extend  to  removal  from  of- 
fice, and  disqualifiljation  to  fill  any  office  thereafter. 
The  party  shall,  nevertheless,  be  liable  to  indictment, 
trial,  judgment  and  punishment  according  to  law. 
The  legislature  now  has,  and  shall  continue  to  have, 
power  to  relieve  from  the  penalties  imposed,  upon  any 
person  disqualified  from  holding  office  by  the  judg- 
ment of  a  court  of  impeachment. ' ' 
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**Sec.  5.  Officers  Liable  to  Indictment, — Justices  of 
the  peace,  and  other  civil  oflScers,  not  hereinbefore 
mentioned,  for  crimes  and  misdemeanors  in  ofiice, 
shall  be  liable  to  indictment  in  such  courts  as  the  leg- 
islature may  direct ;  and  upon  conviction,  shall  be  re- 
moved from  office  by  said  court,  as  if  found  guilty  on 
impeachment;  and  shall  be  subject  to  such  other  pun- 
ishment as  may  be  prescribed  by  law." 

The  argument  for  defendants  is  that,  when  the  con- 
stitution provides  the  causes  for  the  removal  of  an  of- 
ficer and  the  procedure  under  which  such  removal  is  to 
be  accomplished,  such  provisions  are  exclusive,  and 
such  officers  cannot  be  removed  for  any  other  cause  or 
in  any  other  manner.  We  are  referred  to  Judge  Ca- 
tron 's  observation,  as  follows : 

**  Whenever  a  State  constitution  prescribes  a  par- 
ticular manner  in  which  power  shall  be  executed,  it 
prohibits  every  other  mode  of  executing  such  power. 
On  that  particular  subject,  the  authority  is  exhausted 
by  the  constitutional  provision,  and  an  attempt  to  ren- 
der it  nugatory  by  law  would  be  an  attempt  at  repeal. 
The  constitution  being  the  paramount  law,  the  act  of 
assembly  coming  in  conflict  would  be  void. ' '  Smith  v. 
Norm^mt,  5  Yerg.  (13  Tenn.),  272. 

To  the  same  effect  see  Cooley's  Constitutional  Lim- 
itations, p.  99;  Mechem  on  Public  Officers,  sec.  457; 
dissenting  opinion  of  Judge  Freeman  in  Halsey  v. 
Gaines,  2  Lea  (70  Tenn.),  347. 

It  is  urged  that  by  section  5  of  article  5  of  the  consti- 
tution, above  quoted,  the  procedure  for  removal  of  cer- 
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tain  civil  oflScers  is  provided;  namely,  by  indictment 
in  such  courts  as  the  legislature  may  direct,  and  upon 
conviction  therein.  It  is  accordingly  contended  that, 
the  defendants  being  such  civil  officers  and  the  consti- 
tution having  prescribed  a  method  for  their  removal, 
the  method  so  prescribed  is  exclusive,  and  defendants 
may  not  be  removed  from  office  in  any  other  way. 

The  vice  in  this  argument  lies  in  the  assumption 
that  section  5  of  article  5  of  the  constitution  designs 
primarily  to  provide  a  method  for  the  removal  of  the 
civil  officers  therein  mentioned.  Such  is  not  the  real 
object  of  this  section. 

The  dominant  purpose  of  this  section  of  the  consti- 
tution is  to  provide  for  the  indictment  or  criminal 
prosecution  of  the  civil  officers  indicated.  As  a  part 
of  the  penalty,  to  be  inflicted  upon  conviction,  officials 
are  to  be  removed  from  office  as  prescribed,  and  to  suf- 
fer any  other  punishment  fixed  by  the  legislature. 
The  removal  of  the  officer  is  incidental  in  this  section. 
The  true  subject  thereof  is  the  indictment  and  criminal 
prosecution  of  the  officer. 

This  is  made  manifest  by  a  comparison  of  section  4 
of  article  5  of  the  constitution  with  this  section  5  of  the 
same  article. 

Section  4  provides  both  for  the  removal  and  for  the 
criminal  prosecution  of  the  governor,  judges,  and  of- 
ficers therein  named.  Section  4  provides  that  the  gov- 
ernor, judges,  and  others  shall  be  liable  to  impeach- 
ment by  the  house  of  representatives  and  removed 
from  office,  disqualified,  etc.    It  also  provides  that  the 
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governor  and  others  shall  be  liable  to  indictment,  trial, 
judgment,  and  punishment  according  to  law. 

Section  5,  however,  contains  no  provisions  with  ref- 
erence to  bare  proceedings  for  removal.  The  simple 
removal  of  ofl&cers  is  not  considered  in  section  5  at  all. 
No  method  is  provided  or  suggested  for  removal 
alone.  Section  5  is  obviously  intended  to  secure  crimi- 
nal prosecution  of  those  committing  crimes  and  mis- 
demeanors in  oflBice,  and,  as  said  before,  removal  from 
oflBce  is  only  an  incident  or  part  of  the  punishment  fol- 
lowing conviction. 

Inasmuch  therefore,  as  the  constitution  has  not  un- 
dertaken to  regulate  proceedings  for  the  removal  of 
officers  when  such  proceedings  are  civil  in  character,  it 
follows  that  it  was  competent  for  the  legislature  to 
formulate  a  scheme  of  its  own. 

As  observed  in  State  ex  rel.  v.  Howse,  132  Tenn., 
452,  178  S.  W.,  1110,  ouster  proceedings  are  civil  in 
their  nature.  Such  is  the  weight  of  authority.  See 
cases  collected  in  note  to  Territory  v.  SancJies,  20  Ann. 
Cas.,  112. 

Section  5  of  article  5  relates  alone  to  criminal  pro- 
ceedings against  the  officers  therein  named.  No  civil 
remedy  is  suggested.  The  matter  of  civil  procedure 
is  left  entirely  open. 

We  have  a  number  of  cases  sustaining  the  removal 
of  officers  by  civil  procedure,  where  such  officers  have 
been  guilty  of  offenses  punishable  by  indictment  and 
criminal  prosecution.  In  such  civil  proceedings  the 
defendant  is  not  entitled  to  the  constitutional  rights  he 
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might  demand  in  a  criminal  prosecution.  These  civil 
proceedings  are  merely  collateral  to  criminal  proceed- 
ings which  result  incidentally  upon  conviction  in  a 
judgment  of  removal.  Sevier  v.  Justices,  7  Tenn. 
(Peck),  335;  Tipton  v.  Harris,  7  Tenn.  (Peck),  414; 
Fields  v.  State,  8  Tenn.  (Mart.  &  Y.),  168. 

Consider  also  proceedings  against  public  ofScers 
under  our  so  called  quo  warranto  statutes  contained 
in  Shannon's  Code,  sec.  5165,  et  seq. 

Our  cases  are  in  accord  with  the  general  rule.  Speak- 
ing of  statutory  removals  by  civil  procedure  in  court, 
it  is  said  : 

''In  these  cases  of  removals  by  courts  the  courts  may 
remove  one  for  an  offense  which  is  punishable  crimi- 
nally, even  where  such  person  has  not  been  convicted 
on  an  indictment  for  such  offense,  and  the  constitution- 
al provisions  that  one  shall  not  be  answerable  for  a 
criminal  offense  except  on  indictment  do  not  apply.'* 
29  Cyc,  1407. 

The  other  assignments  of  error  interposed  in  behalf 
of  defendants  go  to  the  liability  of  defendants  to  pro- 
ceedings under  the  Ouster  Act  for  misdemeanors  com- 
mitted in  terms  of  oflSce  previous  to  the  one  pending 
at  the  time  of  the  suit,  and  to  misdemeanors  committed 
prior  to  the  passage  of  the  Ouster  Act,  and  prior  to 
the  passage  of  chapter  37,  Acts  of  1915,  imposing  cer- 
tain duties  upon  municipal  officers.  These  assign- 
ments raise  no  material  issues  whatever  in  this  case, 
and  need  not  be  considered  by  the  court.  The  more 
flagrant  misdemeanors  charged  against  these  defend- 
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ants  were  committed  during  the  terms  pending  at  the 
time  this  bill  was  filed,  and  after  the  passage  of  the 
Ouster  Act,  and  after  the  passage  of  chapter  37  of  the 
Acts  of  1915.  All  these  charges  of  fact  being  admitted, 
there  was  abundant  evidence  to  justify  the  decree  of 
the  court  below. 

In  a  supplemental  brief  filed  for  defendants  it  is 
insisted  that  sections  11  and  12  of  the  act  are  without 
its  caption  and  are  otherwise  objectionable.  We  think 
these  sections  are  within  the  title.  If  we  should  con- 
clude such  -  sections  violated  other  provisions  of*  the 
constitution,  it  would  be  our  duty  to  elide  them  from 
the  statute  in  a  proper  case  in  accordance  with  section 
16  of  the  same  statute.  Sections  11  and  12  have  not, 
however,  been  invoked  in  this  case,  and  there  is  no 
occasion  to  test  their  validity. 

It  results  that  the  decree  of  the  chancellors  is  affirm- 
ed. Said  decree  does  not,  however,  affect  the  rights  of 
defendants  Crump  and  Utley  to  their  term  beginning 
January  1,  1916.  The  order  heretofore  entered  re- 
straining them  from  qualifying  for  their  offices  for 
the  1916-20  term  is  vacated  and  set  aside. 
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S.  C.  Tigert  v.  Annie  Wells  and  Husband. 
{Nashville.    December  Term,  1915.) 

1.  BASTARDS.     Inheritance.     "Any  woman." 

Shannon's  Code,  sec.  4169,  providing  that  where  "any  woman'* 
shall  die  intestate,  leaving  a  natural-born  child,  whether  she 
also  leaves  legitimate  children  or  otherwise,  the  natural-bom 
child  shall  take  by  general  rules  of  descent  and  distribution, 
equally  with  the  other  children,  applies  where  the  woman,  when 
she  became  a  mother,  ^was  a  slave,  in  view  of  the  earlier 
Acfs  1865,  ch.  40,  giving  colored  persons  the  right  to  inherit. 
{Post,  pff.  146,  147.) 

Acts  cited  and  construed:    Acts  1865-67,  chs.  36,  40,  sec.  10. 

Case  cited  and  approved:     McCline  v.  Ridley,  183  S.  W.,  736. 

Code  cited  and  construed:     sec.  4169  (S.). 

2.  BASTARDS.     Inheritance.     Grandchild. 

Shannon's  Code,  sec.  4169,  permitting  inheritance  by  a  natural-born 
child  equally  with  other  children  from  the  mother,  gives  a 
natural  grandchild  the  right  to  inherit  from  the  mother  of  its 
parent  who  was  an  illegitimate.     (Post,  pp.  147.  148.) 

Case  cited  and  approved:     Turnmire  v.  Mayes,  121  Tenn.,  45. 

3.  BASTARDS.     Inheritance.     Presumption. 

Where  it  appears  that  a  natural-bom  person  died  in  March,  1867, 
it  will  be  presumed  in  favor  of  the  right  of  inheritance  that  she 
died  after  the  enactment  of  Act  March  8,  1867  (Shannon's 
Code,  sec.  4169),  giving  natural->bom  persons  the  right  of 
inheritance  from  their  mothers.     (Post,  p.  148.) 

Act  cited  and  construed:    Act  1867,  ch.  36. 
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FROM  UNCOU^. 


Appeal  from  the  Chancery  Court  of  Lincoln  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals,  from  the  Supreme  Court. — 
Walteb  S.  Beabden,  Chancellor. 

Sam  C.  Tigebt  and  J.  E.  Routt,  for  plaintiff. 

M.  W.  WooDWABD,  for  defendant. 

Mb.  Justice  Wiujiams  delivered  the  opinion  of  the 
Court.  V 

The  bill  of  complaint  was  filed  by  Tigert,  as  admin- 
istrator of  the  esjtate  of  Scipio  Simmons,  a  colored 
man,  to  bring  real  estate  to  sale  as  that  of  decedent, 
for  the  payment  of  his  debts. 

The  property  is  claimed  by  defendant,  Annie  Wells, 
also  a  person  of  color;  and  the  contest  is  between 
,  Annie  Wells  and  Scipio  Simmons'  personal  represen- 
tative. 

The  property  belonged  to  Sarah  Simmons,  the  wife 
of  Scipio.    Sarah  died  in  1904. 

Annie  Wells  is  the  natural  grandaughter  of  Sarah. 
Her  mother,  Maria,  was  the  daughter  of  Sarah,  born 
out  of  wedlock  before  the  latter 's  marriage  to  Scipio. 
Maria  died  in  March,  1867. 

134  Tenn.  10 
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After  the  death  of  Sarah  in  1904,  Scipio  and  the 
natural  grandchild  of  his  wife,  Sarah,  continued  to 
reside  on  the  property.  At  the  death  of  Scipio,  Annie 
Wells  set  up  a  claim  that  the  property  had  descended 
to  her  by  representation,  or  by  right  of  her  mother, 
Maria. 

The  position  of  the  complainant  administrator  is 
that  Annie  Wells  as  the  daughter  of  an  illegitimate  is 
not  entitled  to  inherit,  and  that  on  the  death  of  Sarah 
the  absolute  title  passed  to  her  husband,*  Scipio;  the 
daughter  being  thus  disentitled. 

In  behalf  of  the  granddaughter,  it  is  urged  that  the 
right  to  inherit  through  her  mother  (possessed  of 
heritable  blood)  is  given  by  Acts  1866-67,  ch.  36,  sec. 
10  (Code,  Shannon,  sec.  4169)  as  follows: 

''Where  any  woman  shall  die  intestate,  having  a 
natural-born  child  or  children,  whether  she  also  leaves 
a  legitimate  child  or  children,  or  otherwise,  such 
natural-born  child  or  children  shall  take,  by  the  gen- 
eral rules  of  descent  and  distribution,  equally  with  the 
other  child  or  children,  the  estate,  real  and  personal, 
of  his,  her,  and  their  mother;  and,  should  either  of 
such  children  die  intestate,  without  child,  his  or  her 
brothers  and  sisters  shall,  in  like  manner,  take  his  or 
her  estate." 

In  opposition,  the  administrator  of  the  husband's 
estate  takes  the  position  that  all  of  the  persons  named 
above  were  slaves  before  or  during  the  Civil  War, 
and  that  the  statute  above  quoted  is  not  to  be  constru- 


7  Thompson]  DECEMBER  TERM, ^1915.  147 


Tigert  v.  Wells. 


ed  as  governing  the  inheritance  of  property  from  or 
by  such. 

Another  and  earlier  statute  (Acts  1865-66,  ch,  40) 
had  provided  that  * '  persons  of  color  have  the  right  to 
inherit.''  While  it  may  be  that  this  earli-er  statute 
did  not  reach  back  and  validate  previous  slave  mar- 
riages for  purposes  of  inheritance,  we  think  that  the 
two  enactments  should  be  read  together,  and,  when 
done,  it  becomes  manifest  that  the  legislature  intended 
by  the  phrase  "any  woman''  in  the  later  act  to  include 
women  who  may  have  become  mothers  while  yet  slaves, 
so  as  to  give  their  children,  though  illegitimate,  the 
right  to  inherit  their  property.  See,  in  this  connection, 
McCline  v.  Ridley,  183  S.  W.,  736,  decided  this  day. 

While  the  language  of  the  Act  of  1866-67  does  not 
in  explicit  or  direct  terms  provide  for  inheritance  by 
the  grandchild  of  a  bastard,  it  has  been  held  that  the 
act  should  be  construed  in  connection  with,  or  as  sup- 
plemented by,  the  general  statute  of  decent  and  dis- 
tribution, with  the  result  that,  so  far  as  the  right  of 
inheriting  the  property  of  the  mother  is  concerned, 
an  illegitimate  is  put  on  the  same  plane  as  the  legiti- 
mate child,  so  that  ''illegitimates  take  in  the  same 
character  and  in  the  same  manner,  as  well  as  to  the 
same  extent,  as  the  legitimates."  Dennis  v.  Dennis, 
105  Tenn.,  86,  93,  58  S.  W.,  284,  286. 

The  spirit  of*  the  clause  at  the  close  of  the  act, 
**  should  either  of  such  children  die  intestate,  without 
child,  his,  or  her,  brothers  and  sisters  shall  in  like  man- 
ner take  his,  or  her,  estate,"  would  seem  to  be  that, 
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if  such  a  woman  leave  a  natural  grandchild,  that  grand- 
child may  inherit  through  her  mother ^s  right  that 
which  but  for  her  death  would  have  gone  to  the  mother. 
Turnmire  v.  Mayes,  121  Tenn,,  45,  54,  114  S.  W.,  478. 

No  question  is  made  that  Maria,  the  mother  of 
Annie  Wells,  was  at  the  date  of  her  death  in  Ma^rch, 
1867,  not  possessed  of  inheritable  blood  by  virtue  of 
the  Act  of  1866-67  passed  March  8,  1867,  and  which 
took  effect  from  its  passage. 

The  proof  is  not  definite  respecting  the  exact  date 
of  the  death  of  Maria.  As  stated,  it  is  to  the  eflfect 
that  she  died  in  the  month  of  March,  1867.  We  think 
that  the  strong  presumption  and  intendment  indulged 
by  the  law  in  favor  of  legitimacy  should  here  be  given 
play;  and  we  shall  presume  that  Maria  died  after  the 
passage  of  the  act  on  March  8, 1867,  and  that  she  took, 
by  its  t^rms  and  force,  inheritable  blood.  Her  child 
Annie  Wells  by  representation  takes  her  place. 

The  court  of  civil  appeals,  reversing  the  chancellor, 
so  held.  Writ  of  certiorari  having  been  granted,  the 
judgement  of  that  court  is  affirmed. 
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Hattie  Habtman  v.  Tennessee  State  Fair  Associa- 
tion ET  AL. 

{NashvUle.    December  Term,  1915.) 

1.    THEATERS  AND  SHOWS.     Liability  of  Amusement  conces- 
sionary. 

The  general  concessionary  as  to  amusement  devices  from  a  State 
fair  association,  who»  for  a  percentage  of  the  receipts,  let  priv- 
ileges to  operate  particular  devices  to  subconcessionaries,  hav- 
ing control  of  the  amusements  on  the  grounds  and  the  selection 
of  the  attfactions  and  of  their  operators,  was  under  duty  to  use 
reasonable  care  to  see  that  a  device  for  the  carriage  of  passen- 
gers, stimulating  wave  motion,  called  an  "Ocean  Wave,"  was 
reasonably  safe.     (Posit  P-  1^^-) 

Cases  cited  and  approved:  Richmond,  etc.,  R.  Co.  v.  Moore,  94 
Va.p  493;  Turgeon  v.  Connecticut  Co.,  84  Conn.,  541;  Bemier 
V.  Woodstock  Agri.  Soc.,  88  Conn.,  558;  Sebeck  v.  Plattdeutsche 
Volkfest  Verein,  64  N.  J.  Law,  624;  Stickel  v.  Rivervlew  Park 
Co.,  250  111.,  452;  Hollis  v.  Kansas  City,  etc.,  Ass'n.,  205  Mo., 
508;  Thornton  v.  Maine  State  Agrl.  Fair,  97  Me.,  108;  Texas 
State  Fair  v.  Brittain,  118  Fed.,  713;  Johnson  v.  Hot  Springs 
Land  &  I.  Co.,  L,  R.  A.,  1915  F.;  Babick  v.  Rivervlew  Park  Co., 
256  111.,  24;  Thomas  v.  Springer,  134  App.  Div.,  640;  Reisman 
v.  Public  Service  Corp.,  82  N.  J.  Law,  464. 

Cases  cited  and  distinguished:  Thompson  v.  Lowell,  etc.,  St. 
R.  Co.,  170  Mass.,  577,  Wodnik  v.  Luna  Park  Amusement  Co., 
69  Wash.,  638. 

2.   THEATERS  AND   SHOWS.     Operator  of  amusement   device. 
Duty  of  care. 

The  immediate  operator  of  an  amusement  device  at  a  State  fair 
carrying  passengers,  who  leases  the  privilege  to  operate  from 
the  general  concessionary  from  the  fair  for  a  share  of  the 
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receipts,  is  charged  with  the  duty  to  his  patrons  of  maintain- 
ing the  place  and  device  in  a  safe  condition.    {Post,  w.  166, 157.) 

Cases  cited  and  approved:  Scott  v.  University,  etc.,  Ass'n.,  162 
Mich.,  684;  Bole  v.  Pittsburg  Athletic  Co.,  206  Fed.,  468; 
Smith  y.  Cumberland,  etc.,  Soc,  16a  N.  C,  346. 

3.   THEATERS    AND.  SHOWS.      Action    for    personal    injuries. 

Question  for  Jury. 
In  an  action  for  personal  injuries  by  the  patron  of  an  amusement 
device  at  a  State  fair  against  the  fair  association,  its  general 
concessionary,  and  the  latter's  subconcessionary,  where  plain- 
tiff's ticket  purported  to  be  issued  by  the  general  concession- 
ary,  the  question  whether  he  or  the  subconcessionary  was  the 
immediate  operator  of  the  device  was  for  the  jury.  {Post,  pp, 
157,  158.) 

Case  cited  and  approved:  O'Rourke  v.  Street  R.  Co.,  103  Tenn., 
124. 


FROM   DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court — 
Thos.  E.  Matthews,  Judge. 

W.  A.  Lawrence  and  John  T.  Allbn^  for  plaintiflf, 
Hattie  Hlartman. 

Sam^l  N.  Harwood,  for  defendant  Bogle,  Exrx.  J.  B. 
Davis. 

Pendleton  &  DeWitt,  for  defendants  Kennedy  & 
State  Fair  Ass'n. 
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Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  suit  was  instituted  by  Hattie  Hartman  against 
the  Tennessee  State  Fair  Association,  C.  T.  Kennedy, 
and  others,  to  recover  damages  for  personal  injuries 
sustained  by  her  in  the  collapse,  because  of  negligence, 
of  an  amusement  contrivance,  known  as  the  **  Ocean 
Wave,''  operated  on  the  grounds  of  the  association 
during  the  State  fair  in  October,  1913. 

The  action,  so  far  as  it  affected  the  Tennessee  State 
Fair  Association,  was  dismissed ;  but  the  case  went  to 
trial  to  test  the  liability  of  Kennedy.  A  motion  of  the 
latter  for  a  peremptory  instruction  that  there  was  no 
liability  on  his  pari;  was  sustained  by  the  trial  judge, 
and  his  ruling  was  aflBrmed  by  the  court  of  civil  ap- 
peals ;  but  we  are  satisfied  that  this  action  of  that  court 
was  an  inadvertence,  the  details  respecting  which  need 
not  be  recited.  Miss  Hartman  has  petitioned  for  a  re- 
view on  writ  of  certiorari. 

It  appears  that  a  part  of  the  fair  grounds  waa  set 
apart  for  various  kinds  of  shows  and  amusements; 
that  the  amusement  privilege  on  the  entire  grounds 
was  let  to  Kennedy,  who  in  turn  sublet  privileges  to 
operate  amusements  to  various  persons.  He  granted 
to  J.  B.  Davis  the  right  to  bring  in  and  operate  the 
Ocean  Wave,  which  was  a  pleasure  riding  device,  oper- 
ated by  an  engine  and  in  such  way  that,  moving  in  a 
circular  course,  one  side  dipping  down  while  the  other 
side  was  raised,  a  wavelike  effect  was  produced.    The 
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passengers  were  seated  on  a  circular  platform  about 
eight  feet  above  the  surface  of  the  ground,  and  they 

ascended  by  climbing  steps.  Miss  Hartman  purchased 
a  ticket,  and,  after  taking  a  trip,  she  started  to  descend, 
and  when  she  was  approaching  the  edge  of  the  plat- 
form for  that  purpose,  the  steps  broke  and  the  plat- 
form suddenly  gave  down.  She  fell  to  the  ground,  and 
other  passengers  fell  on  her.  She  became  unconscious 
and  suffered  a  considerable  physical  injury. 

Kennedy,  under  his  contract  with  Davis,  received 
thirty  per  cent  of  the  gross  receipts  from  the  opera- 
tion of  this  contrivance,  and  through  his  own  agent 
sold  the  tickets,  thus  controlling  the  financial  end  of 
the  particular  enterprise.  This  ticket  seller,  on  the 
inquiry  of  Miss  Hartman,  a  lady  of  considerable 
avoirdupois,  assured  her  of  the  safety  of  the  Ocean 
Wave. 

The  other  employees  engaged  about  the  machine 
and  in  its  operation  were  those  of  Davis. 

It  is  insisted  by  counsel  of  appellee  that  Kennedy 
did  not  have  any  proprietary  interest  in  the  machine, 
and  had  nothing  to  do  with  the  manner  of  its  operation, 
and  that  therefore,  he  is  to  be  deemed  the  mere  licen- 
sor or  landlord  of  its  operator,  and  under  no  duty  to 
those  who  patronized  the  attraction,  and  that  Davis 
was  an  independent  contractor  for  whose  negligence 
appellee  is  not  to  be  held  to  respond. 

Kennedy,  as  concessionary,  held  the  sole  right  or 
exclusive  privilege  of  bringing  and  operating  amuse- 
ments  in   the   fairgrounds.     We  think  it   cannot  be 
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maintained,  in  any  event,  that  his  status  as  regards 
liability  was  higher  than  that  of  the  usual  fair  associa- 
tion which,  as  the  owner  of  exhibition  grounds,  grants 
a  concession  directly  to  the  operator  of  such  an  amuse- 
ment. 

In  recent  years  quite  a  body  of  law  has  grown  up 
in  relation  to  the  liability  for  negligence  in  the  opera- 
tion of  amusement  apparatus.  A  number  of  these 
cases  pass  on  the  question  of  the  liability  of  a  fair 
association  or  an  amusement  park  owner,  charging  a 
general  fee  for  admission  to  the  grounds,  for  the 
negligence  of  an  independent  contractor  who  furnishes 
attractions  on  the  premises,  and  it  is  the  general  rule 
that  such  a  defendant  is,  as  the  inviter  of  the  patron- 
age, under  the  obligation  of  exercising  reasonable  care 
to  have  and  keep  the  premises  and  equipment  reason- 
ably safe  for  visitors.  A  defendant  is  not  relieved  of 
this  duty  by  reason  of  the  fact  that  he  had  leased  a 
part  of  the  premises  or  the  equipment  to  an  independ- 
ent contractor.  In  one  of  the  earlier  cases  {Thompson 
V.  Lowell,  etc.,  Street  R.  Co.,  170  Mass.,  577,  49  N.  E., 
913,  40  L.  R.  A.,  345,  64  Am.  St.  Rep.,  323)" it  was  said: 

*  *  The  fact  that  the  exhibition  was  provided  and  con- 
ducted by  an  independent  contractor  would  not  wholly 
relieve  the  defendant  from  responsibility,  provided  it 
was  ...  a  kind  that  it  would  probably  cause  in- 
jury to  a  spectator,  unless  due  precautions  were  taken 
to  guard  against  harm." 

See  also,  in  harmony  with  the  above  case,  Richmond, 
etc.,  R.  Co.  V.  Moore,  94  Va.,  493,  27  S.  E.,  70,  37  L.  R. 
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A.,  258 ;  Turgeon  v.  Cormecticui  Co.,  84  Conn.,  541,  80 
Atl.,  714;  Bernier  v.  Woodstock  Agricultural  Soc,  88 
Conn.,  558,  92  Atl.,  160;  Seheck  v.  Plattdeutsche  Volk- 
fest  Verein,  64  N.  J.  Law,  624,  46  Atl.,  631,  50  L.  R.  A., 
199,  81  Am.  St.  Rep.,  512 ;  38  Cyc,  258. 

A  number  of  cases  deal  with  the  phase  presented  by 
the  fact  that  the  exhibitor,  owner,  and  operator  of  such 
a  device  is  a  concessionary  on  a  percentage  basis,  and 
they  are  in  practical  unanimity  in  holding  that  an  as- 
sociation conducting  a  fair  is  liable  to  a  patron  for  an 
injury  duiB  to  a  defect  in  the  apparatus  employed  by 
a  concessionary  for  the  amusement  of  its  patrons, 
where  it  thus  receives  as  compensation  for  the  con- 
cession a  percentage  of  the  sums  paid  by  those  who 
use  the  machine,  when  the  defect  could  have  been  dis- 
covered in  the  exercise  of  reasonable  care.  Stickel  v. 
Riverview  Park  Co.,  250  111.,  452,  95  N.  E.,  445,  34  L. 
R.  A.  (N.  S.),  659;  Hollis  v.  Kansas  City,  etc.,  Asso., 
205  Mo.,  508, 103  S.  W.,  32, 14  L.  R.  A.  (N.  S.),  284,  and 
note;  Thornton  v.  Maine  State  Agricultural  Fair,  971 
Me.,  108,  53  Atl.,  979, 94  Am.  St.  Rep.,  488 ;  Texas  State 
Fair  v.  Brittain,  118  Fed.,  713,  56  C.  C.  A.,  499 ;  and 
note  to  Johnson  v.  Hot  Springs  Land  &  Z.  Co.,  L.  R.  A. 
1915F,  689,  696. 

Wodnik  v.  Lu/na  Park  Amusement  Co.,  69  Wash.,  638, 
125  Pa.,  941,  42  L.  R.  A.  (N.  S.),  1070,  is  an  extreme 
and  doubtful  case  on  its  facts  (carrying  the  duty  of 
the  park  owners  to  the  point  of  inspecting  simple 
tools),  but  the  following  declaration  of  general  princi- 
ples therein  is  sound : 
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**The  appellants  contend  that,  under  this  evidence, 
■    they  cannot  be  held  responsible  for  the  injury.    This 
position  is  not  tenable.    They  were  admittedly  the  own- 
ers, managers,  and  operators  of  Luna  Park,  and  adver- 

■ 

tised  its  amusement  features  as  a  means  of  procuring 
the  patronage  of  the  public  for  their  own  pecuniary 
advantage.  They  received  a  part  of  the  proceeds  from 
the  specific  amusement  feature  in  patronizing  which 
the  respondent  was  injured.  He  was  there  by  their 
invitation.  There  was  an  implied  representation  that 
the  instrumentalities  for  amusement  which  they  ad- 
vertised were  reasonably  safe.  The  fact  that  the 
amusement  was  furnished  by  a  third  party  under  an 
independent  contract  with  the  appellants  in  no  man* 
ner  relieved  them  from  the  duty  to  see  that  the  appli- 
ances were  reasonably  safe  for  the  use  intended.  The 
duty  of  exercising  reasonable  care  for  the  safety  of 
their  patrons  while  engaged  in  the  performance  of  the 
very  purpose  for  which  they  were  invited  cannot  be 
avoided  in  any  such  way. ' ' 

In  Stickel  v.  Riverview  Park  Co.,  supra,  the  ques- 
tion determined  was  that  there  was  an  obligation  on 
the  part  of  a  park  company  to  see  that  the  amusement 
device  operated  by  its  concessionary  was  itself  reason- 
ably safe  for  the  purposes  for  which  the  public  was  in- 
vited to  use  it ;  and  in  Babicz  v.  Riverview  Park  Co., 
256  lU.,  24,  99  N.  E.,  680,  it  was  held  that  the  obligation 
extended  to  seats  for  patrons  furnished  by  a  conces- 
sionary, who  thus  paid  a  percentage  of  his  gross  prof- 
its to  the  park  company. 
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We  need  not  discuss  cases  which,  while  recognizing 
the  above  rule,  distinguish  such  liability  from  that 
claimed  to  exist  in  cases  where  the  personal  negligence 
of  the  independent  cbntractor  or  concessionary,  or  of 
his  employee,  is  the  cause  of  the  injury.  Thomas  v. 
Springer,  134  App.  Div.,  640,  119  N.  Y.  Supp.,  460; 
Reisman  v.  Public  Service  Corp.,  82  N.  J.  Law,  464,  81 
Atl.,  838,  38  L.  R.  A.  (N.  S.),  922.  Here  the  injury  re- 
sulted from  the  defective  condition  of  the  amusement 
apparatus. 

We  are  cited  no  case  which  treats  of  the  liability  of  a 
general  concessionary  who  himself  lets  privileges  to 
subconcessionaries,  taking  as  compensation  a  percent- 
age of  the  gross  receipts  of  the  latter.  However, 
where,  as  here,  the  control  of  the  amusements  on  the 
grounds  and  the  selection  of  the  character  of  the  at- 
tractions and  of  their  operators  is  with  such  general 
concessionary,  we  think  it  clear  that  the  principles 
above  set  forth  are  applicable  on  the  point  of  liability, 
and  on  the  measure  of  care  to  be  observed  by  Ken- 
nedy, when  so  treated. 

The  immediate  operator  of  such  an  amusement  con- 
trivance  is  himself  charged  with  the  duty  to  his  pa- 
trons of  maintaining  the  place  and  device  in  a  safe 
condition.  Scott  v.  University^  etc.,  Asso.,  152  Mich., 
684,  116  N.  W.,  624,  17  L.  R.  A.  (N.  S.),  234,  125  Am. 
St.  Rep.,  423, 15  Ann.  Cas.,  515;  Bole  v.  Pittsburg  Ath- 
letic Co.,  205  Fed.,  468,  123  C.  C.  A.,  536,  46  L.  R.  A. 
(N.  S.),  602;   Smith-y.  Cumberland,  etc.,  Soc,  163  N. 
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C,  346,  79  S.  E.  632,  Ann.  Cas.,  1915B,  544,  and  note ; 
38  Cyc,  268. 

We  can  conceive  of  no  principle  that  wonld  free 
from  liability  one  who  occupies  the  intermediate  po- 
sition held  by  appellee. 

The  appellant  goes  further  and  insists  that  Kennedy 
should  be  held  liable  as  the  immediate  operator  of  the 
Ocean  Wave,  since  he  sold  appellant  the  ticket,  bear- 
ing his  name,  which  entitled  her  to  ride,  thereby  hold- 
ing himself  out  as  the  one  in  charge. 

This  contention  may  prove  to  be  material  in  a  trial 
following  a  remand,  since  if  Kennedy  is  to  be  held  as 
the  immediate  operator  of  the  device,  a  different  rule 
as  to  the  measure  of  care  would  be  applicable  to  him. 

The  ticket  was  in  the  following  form : 

''The  C.  T.  Kennedy  Shows 

''Admit  one  person  to  show  using 

this  number  (59518) 

and  only  on  date  of  sale. 

"Price  5c.'' 

On  back : 

"Kennedy  5c." 

When  appellant  purchased  the  ticket,  it  was  in  her 
hands  a  token  or  evidence  of  a  contract  between  the 
parties  which  the  law  implied  as  lying  behind  the  tick- 
et {O'Rourke  v.  Street  R.  Co.,  103  Tenn.,  124,  52  S.  W., 
872,  46  L.  B.  A.,  614,  76  Am.  St  Bep.,  639,  and  cases 
cited),  by  the  terms  of  which  contract  the  exhibitor 
agreed  to  furnish  appellant  a  ride  with  due  diligence 
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on  Ms  part  for  her  safety.  The  ticket  was  some  evi- 
dence of  the  particular  contractual  relationship  be- 
tween Kennedy  and  appellant  so  contended  to  exist. 

In  either  view,  the  case  was  one  for  the  jury.  The 
motion  for  peremptory  instructions  in  favor  of  Ken- 
nedy was  improperly  sustained.  Writ  granted.  Re- 
verse the  judgment  of  the  court  of  civil  appeals  and  re- 
mand for  a  new  trial. 
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Tennessee  State  Faib  Ass'n  v.  Hattie  Habtman. 
{Nashville.    December  Term,  1915.) 

1.  THEATERS  AND  SHOWS.    Amusement  device.    Duty  of  care 
of  operator. 

One  operating  at  a  State  fair  an  amusement  device  which  carried 
passengers  owed  to  his  patrons,  although  they  were  actuated 
by  motives  of  curiosity  or  pleasure,  the  degree  of  care  owed 
by  a  common  carrier  of  passengers,  the  care  which  the  most 
prudent  man  would  be  expected  to  exercise  under  similar  cir- 
cumstances in  the  design,  construction,  maintenance,  inspec- 
tion and  repair  of  his  vehicle,  and  its  approaches  and  exits, 
although  all  the  rules  governing  carriers  were  not  applicable. 
(Post,  p.  163.) 

Cases  cited  and  approved:  Knottnerus  v.  North  Park  Street 
R.  R.  Co.,  93  Mich.,  348;  Best  Park,  etc.,  Co.  v.  Rollins  (Ala.), 
68  So.,  417;  Chesapeake  Beach  R.  Co.  v.  Brez,  39  App.  D.  C.  58; 
Hinds  V.  Steere,  209  Mass.,  442;  Hartford  Deposit  Co.  v.  Sollitt, 
172  ni.,  222;  Southern  Building,  etc.,  Ass'n,  v.  Lawson,  97  Tenn., 
367;  Lumsden  v.  Thompson  Scenic  R.  Co.,  130  App.  Div.,  209; 
linthlcum  v.  Truitt,  2  Boyce  (Del.),  338. 

Case  cited  and  distinguished:  O'Callaghan  v.  Dellwood  Park 
C^.,  242  ni.,  336. 

2.  THEATERS   AND   SHOWS.     Collapse   of   amusement   device. 
Res  ipsa  loquitur. 

Where  the  carriage  contrivance  of  an  amusement  device  carry- 
ing passengers  fell  and  injured  one,  that  fact,  together  with 
attendant  circumstances,  was  evidence  of  faulty  construction 
or  repair,  its  operator  being  under  the  duty  of  a  common  car- 
rier.    (Post,  p.  163.) 
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FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Thos.  E.  Matthews,  Judge. 

W.  A.  La  WHENCE  and  John  T.  Allbn^  for  plaintlflf, 
Hattie  Hartman. 

Sam^l  N.  Harwood^  for  defendant  Bogle,  Exrx.  J.  B. 
Davis. 

Pendleton  &  DbWitt,  for  defendants  Kennedy  & 
State  Fair  Ass'n. 

Mr.  Justice  Wim^iams  delivered  tiie  opinion  of  the 
Court. 

This  is  a  companion  case  of  Hartman  v.  Tennessee 
State  Fair  Association^  183  S.  W.,  733,  ante,  p.  149,  the 
facts  being  the  same  in  each.  The  appeal  is  that  of 
Davis,  the  operator  of  the  "Ocean  Wave"  amusement 
device,  there  described,  who  was  held  liable  in  the  court 
below.  The  court  of  civil  appeals  has  affirmed  the  judg- 
ment, and  we  are  asked  to  review  that  action  on  writ  of 
certiorari. 

The  matter  of  merit  in  the  appeal  depends  on  the 
solution  of  a  single  question — whether  the  proper  de- 
gree of  care  was  imposed  on  Davis  by  the  court  in  the 
charge  to  the  jury. 
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The  trial  judge  gave  instructions  as  follows : 

**The  law  demands  a  degree  of  care  higher  than  or- 
dinary care  from  a  carrier  of  passengers  for  hire.  It 
demands  of  such  carriers  the  highest  degree  of  care — 
that  care  which  the  most  prudent  man  would  be  expect- 
ed to  exercise  under  circumstances  similar  to  those 
shown  in  evidence,  in  the  design,  construction,  mainte- 
nance, inspection,  and  repair  of  his  vehicles  and  its 
approaches  and  exits." 

It  is  complained  that  it  was  error  to  burden  Davis 
with  the  degree  of  care  exacted  of  a  common  carrier 
of  passengers.  There  seems  to  be  little  authority  on 
the  status,  in  this  respect,  of  the  operators  of  merry- 
go-rounds,  scenic  railways,  and  amusements  of  like 
type. 

The  supreme  court  of  Illinois,  in  the  case  of  O'CaU 
laghan  v.  Dellwood  Park  Co.,  242  111.,  336,  89  N.  E., 
1005,  26  L.  R.  A.  (N.  S.),  1054,  134  Am.  St.  Rep.,  331, 
17  Ann.  Cas.,  407,  dealing  with  a  scenic  railway  oper- 
ated in  an  amusement  park,  said  in  this  connection : 

*'The  precise  question  now  under  discussion  has  not 
been  decided  by  this  court,  and  our  attention  has  not 
been  called  to  any  case  where  the  degree  of  care  and 
responsibility  resting  upon  those  managing  a  railway 
of  this  kind  has  been  considered.  The  nearest  in  point, 
perhaps,  is  Knottnerus  v.  North  Park  Street  R.  R.  Co., 
93  Mich.,  348,  53  N.  W.,  529, 17  L.  R.  A.,  726.  That  was 
as  to  the  operation  of  a  roller  coaster,  and  the  street 
railway  company,  while  it  owned  the  amusement  park 
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where  the  coaster  was  being  operated,  did  not  own  or 
operate  the  device  itself.  .  .  .  We  think,  not  only  by- 
fair  analogy  but  on  reason  and  soiind  public  policy, 
appellant  should  be  held  to  the  same  degree  of  respon- 
sibility in  the  management  of  the  railway  in  question 
as  a  common  carrier.'' 

The  supreme  court  of  Alabama  ruled  in  like  manner 
in  r-espect  of  a  scenic  railway.  Best  Park,  etc.,  Co.  v. 
Rollins,  {Ala.)y  68  South.,  417.  And  see  Chesapeake 
Beach  R.  Co.  v.  Brez,  39  App.  D.  C,  58. 

In  Massachusetts  it  is  held  that  the  business  of  a 
proprietor  of  a  sight-seeing  automobile  so  far  approxi- 
mates that  of  a  public  carrier  as  that  he  owes  to  his 
patrons  tlje  duty  of  exercising  the  highest  degree  of 
care  consistent  with  the  proper  transaction  of  the  busi- 
ness. Hinds  V.  Steere,  209  Mass.,  442,  95  N.  E.,  844, 
35  L.  R.  A.  (N.  S.),  658. 

This  court,  followed  by  the  Illinois  court  {Hartford 
Deposit  Co.  V.  Sollitt,  172  111.,  222,  50  N.  E.,  178,  64 
Am.  St.  R^p.,  35),  has  held  that  operators  of  elevators 
for  the  service  of  persons  are  charged  with  the  high 
degree  of  care  imposed  on  common  carriers  (South- 
ern Building,  etc.,  Asso.  v.  Lawson,  97  Tenn.,  367,  37 
S.  W.,  86,  56  Am.  St.  Rep.,  804),  and  in  accord  is  the 
weight  of  authority  (9  R.  C.  L.,  1249). 

There  is  nothing  to  the  contrary  in  the  principles 
enunciated  in  Lumsden  v.  Thompson  Scenic  R.  Co.^ 
130  App.  Div.,  209, 114  N.  Y.  Supp.,  421 ;  and  so  far  as 
Linthicum  v.  Truitt,  2  Boyce  (Del.),  338,  80  Atl.,  245, 
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involving  a  merry-go-round,  is  subject  to  the  adverse 
construction,  it  goes  against  the  current  of  authority. 

We  are  of  opinion  that  the  court  of  civil  appeals  did 
not  improperly  hold  that  the  rule  of  care  devolved  by 
law  on  a  common  carrier  was  applicable  in  the  present 
case.  Of  course  the  fact  that  the  person  injured  was 
led  to  ride  on  the  Ocean  Wav-e  by  motives  of  curiosity 
or  pleasure  cannot  operate  to  distinguish  the  case,  any 
more  than  it  did  the  decisions  in  those  cases  involving 
scenic  railways  and  sight-seeing  automobiles.  All  per- 
sons were  invited  to  make  use  of  the  device  who  would 
pay  the  fare.  There  were  unusual  risks  which  the  op- 
erator was  bound  to  anticipate  and  protect  against  in 
the  construction  and  operation  of  the  mechanism  of 
carriage,  since  the  patrons  had  no  opportunity  to  do  so. 

We  are  not  to  be  understood  as  saying  that  the  op- 
erator was  a  technical  common  carrier,  or  that  all  of 
the  rules  governing  such  a  carrier  are  applicable  to 
him.  We  are  treating  only  of  the  measure  of  care  to 
be  observed  by  him. 

The  responsibility  of  Davis  in  that  regard  being 
equivalent  to  that  of  a  common  carrier,  it  follows  that 
the  falling  of  the  carriage  contrivance  was,  in  connec- 
tion with  the  attendant  circumstances,  evidence  tend- 
inging  to  show  that  it  was  of  faulty  construction  or 
out  of  repair ;  and  the  case  properly  went  to  the  jury, 
over  the  defendant's  motion  for  peremptory  instruc- 
tions.   Writ  denied. 
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Eij^EN  McCline  et  ah  v.  McMurray  Ridley  et  al. 
{NashvUle.     December  Term,  1915.) 

1.  BA8TARD8.     Wills.     Inheritance.     Statutory  provialon* 

Under  Shannon'^B  Code,  sec.  4166  (Code  185^,  sec.  2423),  provid- 
ing that  when  an  illegitimate  child  dies  intestate  without  child, 
husband,  wife,  or  mother  living,  his  estate  shall  go  equally  to 
his  brothers  and  sisters  by  his  mother,  or  their  descendants, 
an  illegitimate  child  is  an  heir  at  law  of  another  illegitimate 
child  of  the  same  mother  who  dies  unmarried  and  childless, 
and  has  a  right  to  contest  the  will  of  the  latter.  {Post,  pp.  166- 
168.) 

Acts  cited  and  construed:     Acts  1867,  ch.  36,  sec.  10 

Cases  cited  and  approved:  Webb  v.  Webb,  40  Tenn.,  70;  Scoggins 
V.  Barnes,  67  Tenn.,  561;  Carter  v.  Montgomery,  2  Tenn.  Chy., 
220;  Murphy  v.  Portrum,  95  Tenn.,  610;  Laughlin  v.  Johnson, 
102  Tenn.,  456;  Dennis  v.  Dennis,  105  Tenn.,  88;  Lewis  v. 
Mynatt,  105  Tenn.,  510;  Scott  v.  Wilson,  110  Tenn.,  179; 
Carver  v.  Maxwell,  110  Tenn.,  75;  Sheperd  v.  Carlln,  99  Tenn., 
64;  Cole  v.  Taylor,  132  Tenn..  92. 

Codes  cited  and  construed:  Sec.  4166 (S.);  Sec.  4169 (S.);  Sec. 
4179(S.). 

2.  SLAVES.      Legitimizing    Issue.      Inheritance.      Statutory    pro- 
vision. 

Shannon's  Code,  sec.  4179,  relating  to  the  validation  of  marriage 
of  colored  people  who  lived  together  as  husband  and  wife  dur- 
ing slavery,  and  legitimation  of  their  children,  does  not  affect 
the  right  of  an  illegitimate  to  inherit  from  .another  illegitimate 
child  of  the  same  mother.    (Post,  pp.  166-168.) 

3.  BASTARDS.     Inheritance.     Statutory  provision. 

Under  Shannon's  Code,  sec.  4166  (Code  1858,  sec.  2423),  provid- 
ing that  when  an  illegitimate  child  dies  intestate  without  child, 
husband,  wife,  or  mother  living,  his  estate  shall  go  equally  to 
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his  brothers  and  sisters  by  his  mother,  or  their  descendants, 
lawful  grandchildren  of  an  illegitimate  child  are  heirs  at  law  of 
another  illegitimate  child  of  the  same  mother  who  dies  under 
such  circumstances.     {Post,  pp.  166-168.) 


PROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  to  the 
Court  of  Civil  Appeals,  and  by  certiorari  to  the  Court 
of  Civil  Appeals  from  the  Supreme  Court. — Thos.  E. 
Matthews,  Judge. 

•  NoAii  W.  Cooper  and  B.  L.  Sadler,  for  plaintiff. 

Cherry  &  Steoer,  for  defendants. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  controversy,  as  it  appears  here,  arose  out  of 
an  effort,  in  the  circuit  court  of  Davidson  county,  to 
contest  the  will  of  one  Mary  J.  Metz.  The  contes- 
tants were  Ellen  McCline,  John  Robert  Nichols,  Mary 
Ellen  Nichols,  and  William  Henry  Nichols.  The  cir- 
cuit judge  ruled  that  the  persons  just  named  stood  in 
no  such  legal  relation  to  Mary  J.  Metz  as  would  per- 
mit them  to  inherit  from  her  in  case  of  intestacy,  that 
therefore  they  would  not  be  benefited  by  setting  aside 
her  will,  hence  had  no  standing  to  contest  that  will. 
On  appeal,  the  court  of  civil  appeals  affirmed  that 
judgment,  and  the  case  is  before  us  on  the  writ  of  cer- 
tiorari.   The  question  to  be  determined  is  whether  the 
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contestants  are  heirs  at  law  of  Mary  J.  Metz,  who  died 
August  10,  1906,  leaving  neither  husband  nor  child. 

The  facts  necessary  to  be  stated  in  this  behalf  are: 
These  persons  are  all  negroes,  children  and  great 
grandchildren  of  one  Hannah  Merritt,  bom  a  slave, 
and  who  died  about  twenty  years  after  the  close  of  the 
Civil  War.  Hannah  Merritt  left  surviving  her  three 
daughters,  all  illegitimate,  viz.,  Mary  J.  Metz, 
Ellen  McCline,  and  Bettie  Nichols.  Ellen  McCline  is 
still  living,  and  a  contestant,  as  stated.  Bettie  Nich- 
ols predeceased  Mary  J.  Metz,  but  she  left  a  son,  bom 
in  lawful  wedlock.  This  son  also  died  prior  to  the 
death  of  Mary  J.  Metz  but  left  surviving  him  three 
lawful  children,  the  three  Nichols  contestants  above 
mentioned. 

So,  the  contestants  are:  (1)  A  bastard  sister  of  the 
testatrix,  who,  as  we  have  stated,  was  herself  a  bas- 
tard; (2)  the  lawful  grandchildren  of  another  bastard 
sister. 

1.  Is  Ellen  McCline  an  heir  at  law  of  the  testatrix, 
capable  of  inheriting  in  case  th^  will  should  be  set 
aside  ? 

We  answer  this  question  in  the  affirmative.  The 
case  falls  directly  within  section  2423  of  the  Code  of 
1858  (Shan.  Code,  sec.  4166).    That  sections  reads: 

*'When  an  illegitimate  child  dies  intestate  without 
child  or  children,  husband  or  wife,  his  real  and  person- 
al estate  shall  go  to  his  mother;  and  if  there  be  no 
mother  living,  then  equally  to  his  brothers  and  sisters 
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by  his  mother,  or  descendants  of  such  brothers  and  sis- 
ters. '  ^ 

That  section  has  been  referred  to  in  the  following 
cases,  viz.:  Webb  v.  Webb,  3  Head  (40  Tenn.),  70; 
Scoggins  v.  Barnes,  8  Baxt.  (67  Tenn.),  561;  Carter 
V.  Montgomery,  2  Tenn.  Chy.,  220;  Murphy  v.  Port- 
rum,  11  Pick.  (95  Tenn.),  610,  32  S.  W.  633,  30  L.  R. 
A.,  263 ;  Laughlin  v.  Johnson,  18  Pick.  (102  Tenn.),  456, 
468,  460,  52  S.  W.,  816;  Dennis  v.  Den/nis,  21  Pick.  (105 
Tenn.),  88,  58  S.  W.,  284;  Lewis  v.  Mynatt,  21  Pick. 
(105  Tenn.),  510,  511,  58  S  W.,  857;  Scott  v.  Wilson, 
2  Gates  (110  Tenn.),  179,  182,  75  S.  W.,  1091.  We 
think  the  section  abov-e  quoted  is  controlling,  and  it  is 
not  n-ecessary  to  consider  whether  Acts  of  1867,  ch. 
36,.  sec.  10  (Shan.  Code,  sec.  4169),  has  any  applica- 
tion to  the  controversy.  The  cause  producing  the 
passage  of  that  act  is  shown  in  Scoggins  V.  Barnes, 
supra.  Nor  does  chapter  40,  Acts  of  1865-66  (Shan. 
Code,  sec.  4179),  mentioned  in  Carver  v.  Maxtvell,  110 
^Tenn.,  75,  80,  81,  71  S.  W.,  751,  and  in  Sheperd  v.  Car- 
lin,  99  Tenn.,  64,  41  S.  W.,  340,  relate  to  the  matters 
involved  in  the  present  case.  That  statute  concerned 
the  validation  of  the  marriage  of  colored  people  who 
had  lived  together  in  this  State  as  husband  and  wife 
during  the  period  of  slavery,  and  the  legitimation  of 
their  children.  In  the  cas-e  before  us,  we  are  not  deal- 
ing with  legitimates  in  any  degree,  but  with  the  es- 
tates of  illegitimate  persons,  and  the  right  to  inherit 
from  them.  In  such  a  case  it  is  immaterial  what  race 
they  belong  to ;  the  statute  applies  equally  to  the  con- 
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dition  in  which  it  finds  them.  The  case  of  Cole  v.  Tay- 
lor, 132  Tenn.,  92, 177  S.  W.,  61,  considered  the  right  of 
negroes,  the  marriage  of  whose  parents  had  been 
made  valid  by  the  curative  act  of  a  foreign  State.  The 
court  did  not  have  in  mind,  or  in  any  way  refer  to,  the 
rights  of  persons  claiming  from  illegitimates.  We  do 
not  think  that  case  has  any  application  to  the  present 
controversy. 

2.  The  Nichols  children,  the  legitimate  grandchil- 
dren of  Bettie,  the  bastard  sister  of  the  testatrix,  fall 
within  the  section  of  the  Code  quoted  supra,  equally 
with  Ellen  McCline.  They  are  the  descendants  of  the 
sister  of  testatrix. 

It  results  that  the  trial  court  and  the  court  of  civil 
appeals  erred  in  holding  that  the  persons  named  were 
ne-t  lawful  contestants  of  the  will  of  Mary  J.  Metz.  The 
judgement  of  both  courts  must  therefore  be  reversed, 
and  the  cause  remanded  for  further  proceedings. 
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Zbkb  Bryant  et  ux.  v.  T.  H.  Fbeeman  et  al. 
(Nashville.    December  Term,  1915.) 

1.  HUSBAND  AND  WIFE.    Coverture.    Righto  of. 

Where  a  married  woman  whose  husband  had  been  sentenced 
to  the  penitentiary  for  life  disposed  of  her  property,  represent- 
ins  herself  to  be  a  widow,  her  fraud  estops  her  from  question- 
ing the  conveyance  on  the  ground  that  her  husband  did  not 
Join,  and  her  privy  examination  was  not  taken  in  the  form 
prescribed  for  deeds  of  married  women.    {Po9t,  pp.  171,  172.) 

Case  cited  and  approved:  Pilcher  v.  Smith,  39  Tenn.,  208; 
Cooley  V.  Steele,  39  Tenn.,  605;  Howell  v.  Hale,  73  Tenn.,  406; 
Gates  V.  Card,  93  Tenn.,  334;  Rawley  v.  Burrls  (Ch.  App.), 
47  S.  W.,  176;  Galbraith  v.  Lunsford,  87  Tenn.,  89;  Johnson 
City  V.  Wolfe,  103  Tenn.,  277. 

2.  Curtesy.     Curtesy  initiate.     Right  of  husband. 

Where  a  wife  after  the  birth  of  heirs  sold  her  separate  property 
while  the  husband  was  in  the  penitentiary,  and  after  his  re- 
lease, he  joined  with  her  in  disposing  of  property  purchased 
with  the  proceeds  thereof,  he  ratified  the  original  sale,  and 
estopped  himself  from  setting  up  any  rights  in  the  first  pro- 
perty which  he  might  have  under  his  curtesy  initiate.  {Postf 
pp.  172,  173.) 

Cases  cited  and  approved:  Guion  v.  Anderson,  27  Tenn.,  325; 
Bryant  v.  Freeman,  131  Tenn.,  87. 

3.  HUSBAND  AND  WIFE.  Actions  to  recover  iand.  Parties. 
Where  a  wife  sold  her  separate  property,  representing  her- 
self to  be  a  widow,  when,  in  fact,  her  husband  was  living  and 
entitled  to  his  estate  by  the  curtesy  initiate,  the  purchaser 
having  entered  into  possession,  a  Joint  disseisin  was  effected, 
so  that  a  Joint  suit  by  the  husband  and  wife  was  necessary; 
hence,  as  the  wife  was  estopped  from  asserting  her  rights. 
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there  could  be  no  relief,  the  wife  not  having  effected  a  fraud 
on  her  husband.     iPoatf  pp,  112,  173.) 

4.    HOMESTEAD.    Alienation.    Right  of. 

Under  Const,  art.  11,  sec.  11,  and  Shannon's  Code,  sec.  3798, 
providing  that  the  homestead  shall  not  be  aliened  save  by 
the  joint  consent  of  the  husband  and  wife  where  that  relation 
exists,  a  husband,  though  Incarcerated  in  the  penitentiary, 
did  not,  where  he  maintained  his  family  relations,  sending  his 
wife  money  from  the  institution  and  resuming  his  position  as 
head  of  the  family  on  his  release,  lose  that  status  by  reason  of 
his  incarceration,  so  that  separate  property  of  the  wife  upon 
which  she  lived  did  not  constitute  the  family  homestead,  which 
could  not  be  aliened  without  the  joint  consent  of  the  spouses. 
(Post,  pp,  173.  174.) 

Cases  cited  and  approved:     Huffman  v.  Smyth,  47  Or.,  573. 

Code  cited  and  construed:    Sec.  3798  (S.). 
Constitution  cited  and  construed:    Sec.  11,  art.  11. 


FROM  WILSON. 


Appeal  from  the  Chancery  Court  of  Wilson  Coun- 
ty.— J.  W.  Stout,  Chancellor. 

Seth  M.  Walker,  for  appellants. 

W.  E.  Chambers  and  Horace  Osment,  for  appellees. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

On  September  22,  1910,  Mrs.  Isa  Bryant,  represent- 
ing herself  as  a  widow,  sold  and  conveyed  to  defend- 
ant T.  H.  Freeman  her  tract  of  eighteen  and  one-half 
acr-es  of  land  lying  in  Wilson  county,  this  State,  for  the 
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sum  of  $850,  which  was  a  fair  price.  Mrs.  Bryant  was, 
however,  not  in  fact  a  widow.  Her  hushand,  Zeke 
Bryant,  was  some  years  prior  to  the  execution  of  the 
conveyance  confined  in  the  State  penitentiary  under  a 
life  sentence  for  the  crime  of  murder,  and  was  so  con- 
fined when  the  conveyance  was  made.  Freeman  had 
heard  of  the  sentence  and  imprisonment,  but  had  also 
heard  afterwards  that  Bryant  was  dead,  and  relied 
on  the  statement  of  Mrs.  Bryant  that  she  was  a  widow, 
in  which  capacity  she  executed  and  acknowledged  the 
deed.  A  short  time  before  the  bill  in  the  present  case 
was  filed,  which  was  on  May  26, 1914,  Zeke  Bryant  was 
released  from  the  penitentiary  on  parole.  The  bill 
was  filed  to  recover  the  land  on  the  ground  that  Mrs. 
Bryant's  deed  was  void  because  her  husband  had  not 
join-ed  in  it,  and  her  privy  examination  was  not  taken 
in  the  form  prescribed  for  the  deeds  of  married  wo- 
men in  thip  State.  The  defense  interposed  was  the 
fraud  of  the  wife  in  representing  herself  as  .a  widow 
and  so  inducing  the  purchase. 

1.  We  think  the  defense  is  well  founded.  The  law 
intends  the  disability  of  coverture  as  a  shelter,  not  as 
a  cloak  for  fraud.  When  used  for  the  latter  purpose, 
it  will  not  be  permitted  to  inflict  a  wrong  on  innocent 
people.  PUcher  v.  Smith,  2  Head  (39  Tenn.),  208; 
Cooley  V.  Steele,  2  Head.  605;  Howell  v.  HaU^  5  Lea 
(73  Tenn.),  405;  Gates  v.  Card,  9  Pick.  (93  Tenn.), 
334,  341,  24  S.  W.,  486;  Raiuley  v.  Burris  (Ch.  App.), 
47  S.W.,  176.  It  has  also  been  held  that  a  married 
woman  may  estop  herself  by  acts  in  pais  done  with 
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no  fraudulent  intention  where  other  persons  have  been 
misled  to  their  injury  thereby.  Gaibraith  v.  Lunsford, 
3  Pick.  (87  Tenn.),  89,  9  S.  W.,  365,  1  L.  R.  A.,  522; 
Johnson  City  v.  Wolfe,  19  Pick.  (103  Tenn.),  277,  52 
S.  W.,  991.  We  do  not  think  that  Freeman  was  guilty 
of  negligence  in  relying  on  the  statement  of  Mrs.  Bry- 
ant that  she  was  a  widow.  There  was  no  reason  why 
he  should  inquire  further.  Any  one  would  readily 
have  believed  that  she  knew. 

2.  The  husband  claims  that  he  is  entitled  to  his  es- 
tate of  tenancy  by  the  curtesy  intiate,  so  called  in 
Guion  V.  Anderson,  8  Humph.  (27  Tenn.),  325.  The 
additional  facts  bearing  on  this  aspect  of  the  case  are 
that  there  were  two  children  born  to  Zeke  Bryant  and 
his  wife ;  also  that  Mrs.  Bryant,  on  receiving  the  $850  in 
cash  for  her  small  tract,  immediately  reinvested  $750 
of  the  fund  in  a  house  and  lot  in  the  city  of  Nashville, 
taking  title  in  her  own  name.  We  cannot  doubt  that 
Zeke  Bryant  knew  that  this  home  was  bought  by  his 
wife  with  the  proceeds  of  her  eighteen  and  one-half 
acres,  since  they  had  no  other  means.  With  this 
knowledge,  he  subsequently  joined  her  in  conveying 
the  Nashville  property  to  a  third  party.  He  thereby 
ratified  her  act  in  selling  the  eighteen  and  one-half 
acres,  and  reinvesting  the  proceeds  in  the  Nashville 
property  and  estopped  himself  from  resorting  to  the 
Wilson  county  property,  from  which  such  funds  were 
derived.  Either  this  is  true,  or  we  must  conclude  that 
he  intended  to  practice  a  fraud  by  seeking  to-  avail 
himself  of  the  benefits  of  both  pieces  of  real  estat^e. 
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But  every  presumption  is  in  favor  of  honesty  and  fair 
dealing,  rather  than  the  contrary.    This  conclusion  is 
in  no  sense  countervailed  by  the  subsequent  effort  to 
reassert  title  to  the  property  now  in  question.    More- 
over, by  the  deed  which  the  wife  made,  and  possession 
given  thereunder,  a  joint  disseisin  was  effected,  re- 
quiring a  joint  suit  by  the  husband  and  wife  as  a  nec- 
essary condition  of  obtaining  relief  {Bryant  v.  Free- 
man,  131  Tenn.,  87,  173  S.  W.,  863,  L.  R.  A.,  1915D, 
996),  and,  the  wife  being  estopped  by  her  fraud,  a 
joint  action  cannot  be  maintained.    It  is  objected  that, 
if  this  view  be  sound,  the  wife  may  at  any  time  fraud- 
ulently deprive  her  husband  of  his  tenancy  by  the  cur- 
tesy initiate,  leaving  him  without  redress.    If  such  an 
act  of  fraud  on  the  part  of  the  wife  against  the  hus- 
band should  be  attempted,  we  doubt  not  the  law  would 
afford  ample  redress,  since  its  arm  is  long  for  the  ar- 
rest of  fraud  whether  perpetrated  by  man  or  woman; 
but  the  present  is  not  a  case  wherein  the  wife  has 
practiced  a  fraud  on  her  husband's  rights.     On  the 
contrary,  it  is  one  wherein  the  wife  acted  in  the  inter- 
est of  her  husband,  having  sold  the  eighteen  and  one- 
half  acres  in  Wilson  county  in  order  that  she  might 
purchase  a  home  in  Nashville,  and  be  near  him  during 
his  confinement  in  the  penitentiary,  and  see  him  more 
frequently  than  she  had  formerly  done,  and  might  be 
enabled  to  prosecute  her  efforts  for  his  release. 

3.  It  is  insisted,  however,  that  at  all  events  com- 
plainants are  entitled  to  recover  the  eighteen  and  one- 
half  acres  as  a  homestead.    This  contention  is  based 
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on  the  supposition  that  because  Zeke  Bryant  was  con- 
fined in  the  penitentiary  he  was  no  longer  the  head  of 
his  family.  It  is  recognized  that  the  homestead  must 
consist  of  land  belonging  to  the  head  of  the  family,  but 
the  insistence  is  that,  inasmuch  as  the  husband  in  the 
case  before  us  was  incarcerated  in  the  State  prison,  his 
wife  became  the  head  of  the  family,  and  thereby  ac- 
quired a  homestead  in  her  own  land,  which  could  not 
be  conveyed  except  by  the  joint  d^ed  of  the  husband 
and  wife  under  article  11,  sec.  11,  of  the  constitution, 
and  section  3798,  Shan.  Code,  which  together  provide 
that  the  homestead  shall  not  be  aliened  except  by  the 
joint  consent  of  husband  and  wife,  where  that  rela- 
tion exists ;  such  consent  to  be  evidenced  ' '  by  a  convey- 
ance duly  executed  as  required  by  law  for  married  wo- 
men. ' '  But  Bryant  did  not  cease  to  be  the  head  of  his 
family.  He  did  not  desert  his  family,  and,  though  by 
reason  of  his  imprisonment  he  was  unable  to  reside 
with  them,  they  visited  him,  were  permitted  to  see  him, 
and  he  and  his  wife  conducted  a  correspondence,  which 
evinced  mutual  esteem  and  affection,  and  while  so  con- 
fined he  on  one  occasion  at  least,  sent  money  to  his 
jwdfe.  Compare  Huffman  v.  Smyth,  47  Or.,  573,  84 
Pac,  80,  114  Am.  St.  Rep.,  938,  8  Ann.  Cas.,  678,  and 
note  on  pages  681,  682.  Moreover,  Bryant  immediate- 
ly resumed  his  ordinary  relations  with  his  family  as 
soon  as  he  was  released  from  the  penitentiary,  and  was 
so  living  when  the  present  bill  was  filed. 

For  the  reasons  stated,  we  are  of  the  opinion  that 
the  chancellor  committed  no  error  in  dismissing  the 
bill,  and  his  decree  is  therefore  affirmed. 
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People's  National  Bank  v.  L.  M.  Swift. 
{Nashville.    December  Term,  1915.) 

1.  APPEAL  AND  ERROR.    Review.    Trial  by  court. 

Where  a  cause  Is  tried  by  the  jadge  without  a  jury,  the  judgment 
must  be  affirmed  on  appeal  if  there  is  any  evidence  on  which 
it  can  be  sustained.     (Post,  pp.  177-181.) 

Case  cited  and  approved:  Hinton  v.  Insurance  Co.,  110  Tenn., 
113. 

2.  APPEAL  AND  ERROR.     Review.    Trial  by  court 

On  trial  by  a  court  without  a  jury,  the  appellate  court  will  take 
that  view  of  the  evidence  most  favorable  to  the  prevailing 
party.    {Poaff  pp.  177-181.) 

3.  BANKS   AND    BANKING.      Payment   of   checks.      Liability   of 
bank. 

Where  the  drawer  and  payee  of  a  check  agreed  that  the  check 
should  be  paid  from  the  proceeds  of  drafts  drawn  on  third 
parties  through  the  defendant  bank,  on  whom  the  check  was 
drawn,  and  the  bank  on  being  informed  of  the  arrangement 
told  them  to  send  the  check  in,  and  that  as  soon  as  the  draft 
would  come  the  check  would  be  paid,  the  bank  was  estopped 
to  deny  that  enough  of  the  proceeds  of  the  draft  had  been 
appropriated  to  pay  the  check.     {Post,  pp.  181-183.) 

Case  cited  and  distinguished:     Bank  v.  Yardley,  165  U.  S.,  634. 

4.  ASSIGNMENTS.     Payment  of  checks.     Liability  of  bank. 
Negotiable  Instruments  Law  (Laws  1899,  ch.  94)  sec.  189,  under 

which  a  check  does  not  operate  as  an  assignment  of  any  part 
of  the  fund  to  the  credit  of  the  drawer,  so  that  the  bank  is  not 
liable  to  the  holder  until  It  accepts  or  certifies  the  check,  does 
not  prevent  an  appropriation  of  a  fund  in  the  bank  by  the 
parties  to  a  check  to  meet  its  payment  when  such  appropriation 
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is  brought  to  the  attention  of  the  bank  before  it  has  paid  out 
the  money.     (Post,  p.  181.) 

5.    BANKS  AND  BANKING.     "Acceptance"  of  check.     Retention 
by  bank. 

A  bank  was  informed  on  December  31,  1912,  that  a  check  had 
been  drawn  upon  it,  and  that  the  parties  thereto  had  agreed 
that  it  was  to  be  paid  out  of  the  proceeds  of  a  certain  draft 
which  had  been  drawn  on  a  third  party  through  the  bank,  and 
the  bank  agreed  to  the  arrangement,  and  the  check  was  sent 
to  it  immediately,  and  on  February  11,  1913,  the  bank  reported 
that  the  drafts  had  not  been  honored,  but  that  they  would  be 
and  that  as  soon  as  it  got  the  money  it  would  settle,  and  on 
February  24th  the  payee  wrote  to  the  bank  to  still  hold  the 
check,  but  in  fact  the  drafts  had  been  collected  by  the  bank 
on  February  8th  and  placed  to  the  credit  of  the  drawer  and 
exhausted  by  February  15th  In  making  payments  in  which  the 
bank  was  to  an  extent  interested.  Htld,  that  there  was  an 
"acceptance*'  of  the  check  by  the  bank  within  the  meaning  of 
Negotiable  Instruments  Law,  sec.  137,  providing  that  where 
the  drawee  after  acceptance  destroys  the  bill  or  refuses  within 
twenty-four  hours  after  delivery  or  within  such  other  period 
as  the  holder  may  allow  to  return  the  bill,  he  will  be  deemed 
to  have  liccepted  the  same.     (Post,  pp.  183-187.) 

Case  cited  and  approved:    Wlsner  v.  First  Nat.  Bank,  220  Pa.,  21. 

Case  cited  and  distinguished:  Westberx  v.  Chicago  Lumber  & 
Coal  Co.,  117  Wis.,  589. 


FROM  SUMNER. 


Appeal  from  the  Circuit  Court  of  Sumner  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — ^W. 
L.  Cook,  Judge. 
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Ed.  T.  Seat  and  W.  W.  Pardue,  for  plaintiff  in 
error. 

True  &  Dorsey,  for  defendant  in  error. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of 
the  Court. 

Tbis  action  was  brought  originally  before  a  justice 
of  the  peace  of  Sumner  county,  by  the  defendant  in 
error,  and  from  a  judgment  against  him  he  prosecuted 
an  appeal  to  the  circuit  court  of  the  county,  and  in 
that  court  a  judgment  was  rendered  in  his  favor.  The 
bank  then  prayed  an  appeal  to  the  court  of  civil  ap- 
peals, and  there  the  judgment  of  the  circuit  court  was 
affirmed.  The  case  was  then  brought  to  this  court  by 
the  writ  of  certiorari.  The  action  was  upon  a  check 
of  $420,  drawn  on  the  plaintiff  in  error  by  one  C.  A. 
Nolen,  on  December  31,  1912;  in  favor  of  the  defend- 
ant in  error.  Swift.  It  was  indorsed  by  the  latter  to 
the  Bank  of  Whitehouse  for  deposit.  That  bank  in- 
dorsed it  to  the  plaintiff  in  error  (located  at  Gallatin, 
Tenn.)  for  collection.  The  latter  failing  to  collect, 
the  check  was  taken  up  from  the  Bank  of  Whitehouse 
by  Swift,  and  suit  brought  by  him  against  the  plaintiff 
in  error,  as  stated. 

The  case  was  tried  in  the  circuit  court  by  the  judge 
without  the  intervention  of  a  jury.  Under  such  cir- 
cumstances the  rule  is  that  if  there  is  any  evidence 
upon  which  the  judgment  can  be  sustained,  it  must  be 
affirmed   on  appeal.     Hinton  v.   Insurance   Co,,   110 
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Tenn.,  113,  72  S.  W.  118.  We  must  therefore  take  that 
view  of  the  evidence  which  is  most  favorable  to  the 
plaintiff  below,  defendant  in  error  here. 

Taking  this  view,  there  is  testimony  in  the  record  to 
sustain  the  following  facts : 

Nolen  had  purchased  some  mules  from  Swift,  and,  to 
pay  for  them,  gave  him  the  check  above  mentioned,  in- 
forming him  at  the  time  that  he  was  going  to  draw  a 
draft  or  drafts  on  Atlanta  through  the  plaintiff  in  er- 
ror bank,  and  that  the  check  would  be  paid  out  of  this 
fund  when  the  draft  should  be  collected.  Nolen  then 
went  to  Gallatin,  and  Swift  went  to  the  Bank  of  White- 
house,  in  Robertson  county.  Arriving  there  he  had 
the  cashier  of  the  latter  bank  to  call  up  Mr.  Hitchcock, 
cashier  of  the  plaintiff  in  error  bank,  and,  according  to 
the  testimony  of  Mr.  Corder,  the  first-mentioned  cash- 
ier, and  Swift  himself,  who  says  he  stood  near  the  tele- 
phone, Mr.  Corder  called  Hitchcock's  attention  to  the 
check,  but  it  does  not  appear  that  he  informed  the  lat- 
ter of  the  agreement  made  between  Nolen  and  Swift 
that  the  check  should  be  paid  out  of  the  Atlanta  draft. 
However,  Hitchcock  replied  that  Nolen  said  he  had 
sent  on  to  Atlanta,  to  the  Atlanta  Mule  Company,  that 
morning,  two  drafts.    Hitchcock  further  said : 

' '  When  the  draft  would  be  paid  it  would  be  all  right. 
Mr.  Hitchcock  said  he  sent  the  draft  in,  and  to  send 
the  check  in,  and  as  soon  as  the  draft  would  come  it 
would  be  paid.  .  .  .  Mr.  Hitchcock  said,  send  it  in, 
and  when  the  drafts  were  paid,  he  would  send  me  the 
money. ' ' 
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This  conversation  occurred  December  31,  1912,  and 
pursuant  thereto  the  check  was  at  once  sent  to  the 
plaintiff  in  error  bank,  duly  indorsed  for  collection. 
No  further  communication  was  had  between  the  two 
banks  until  February  11,  1913.  On  that  day,  at  the  re- 
request  of  Swift,  Mr.  Corder  called  up  Mr.  Hitchcock, 
and  inquired  about  the  state  of  affairs.  **  Hitchcock 
said  the  drafts  had  never  been  honored,  but  he 
thought  they  would  be,  and  to  rest  easy,  as  soon  as 
he  got  the  money  he  would  settle  for  if  (the  check), 
*  *  so  I  did  rest  easy  thinking  he  would.  ^  *  Still  suppos- 
ing the  drafts  had  not  been  collected,  he  wrote  to  Mr. 
Hitchcock  on  February  24th  to  still  hold  the  check. 
However,  the  drafts,  aggregating  $870,  had  been  col- 
lected by  the  plaintiff  in  error  bank  on  February  8th 
and  placed  to  the  credit  of  Nolen,  and  on  February 
15th  this  fund  had  been  totally  exhausted  in  the  fol- 
lowing manner:  Nolen  gave  a  check  to  J.  M.  Hall  & 
Co.,  of  which  Mr.  Allen,  the  president  of  plaintiff  in 
error  bank  was  a  partner,  for  $229.69,  a  check  to  plain- 
tiff in  error  bank  for  $525  to  cover  a  note  he  owed  it, 
$32  was  applied  by  the  bank  for  insurance  on  certain 
mules  which  Nolen  had  shipped,  the  sale  of  which  pro- 
duced part  of  the  fund  covered  by  the  draft,  and  the 
balance  left  of  the  $870  was  applied  on  an  overdraft 
which  Nolen  owed  the  plaintiff  in  error  bank  at  the 
time  he  deposited  with  it  the  drafts  for  collection.  On 
February  28th,  Mr.  Corder,  being  still  in  ignorance  of 
these  latter  transactions,  again  called  up  Mr.  Hitch- 
cock, and  made  inquiry  concerning  the  drafts.     Mr. 


180  TENNESSEE  REPORTS,     [134  Tenn, 

People's  Nat.  Bank  v.  Swift. 


Hitchcock  then  admitted  that  the  Atlanta  drafts  had 
been  collected,  and  said  they  had  been  applied  to  debts 
owing  by  Nolen  to  the  plaintiff  in  error  bank.  He 
thereupon  returned  the  check  to  the  Bank  of  White- 
hous6  with  the  explanation  that  there  were  no  funds  to 
pay  it.  The  evidence  shows  the  following  additional 
facts  concerning  the  drafts  on  Atlanta. 

In  the  interval  between  December  31, 1912,  and  Feb- 
ruary, 8,  1913,  Nolen  gave  the  plaintiff  in  error  two 
drafts  on  Atlanta,  aggregating  $870.  One  of  these 
was  for  $445,  and  the  other  $425.  The  $445  draft  was 
to  pay  the  estimated  value  of  certain  stock  which  Nolen 
was  at  the  time  shipping  to  Atlanta  for  sale,  on  which 
stock  the  plaintiff  in  error  bank  had  a  mortgage  for  a 
debt  due  to  it.  The  $425  draft  was  for  the  estimated 
value  of  four  mules  that  the  firm  of  J.M.  Hall  &  Co.  of 
Gallatin  had  sold  to  Nolen,  retaining  title.  When  he 
was  about  to  ship  these  mules  to  Atlanta,  Hall 
&  Co.,  one  member  of  which  firm  was  Mr.  Allen, 
president  of .  plaintiff  in  error  bank,  demanded 
that  Nolen  give  a  draft  on  Atlanta  for  the 
amount  stated  as  the  probable  value  of  these  mules.  At 
the  time  these  drafts  were  put  into  the  plaintiff  in 
error  bank,  Nolen  directed  that  bank  not  to  pay  out 
these  funds,  but  to  hold  them  until  he  should  return 
from  Atlanta,  and  then  he  would  straighten  up  his  af- 
fairs with  the  bank,  and  with  Hall  &  Co.,  and  pay  out 
of  the  proceeds  of  the  drafts  what  he  owed  the  bank 
and  Hall  &  Co.  The  drafts  were  collected  and  passed 
to  the  credit  of  Nolen  on  February  8,  1913.  On  Feb- 
rurary  15,  1913,  the  proceeds  of  the  two  drafts  were 
disposed  of  as  already  stated.       Thus  with    the    con- 
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sent  of  Nolen  the  whole  fund  was  applied  in  the  manner 
stated,  "^^en  this  naoney  was  received  and  paid  out 
in  this  manner^  the  defendant  in  error's  check  was  ly- 
ing in  the  plaintiff  in  error's  bank  for  collection. 
After  this  money  was  thus  appropriated,  to  the  debts 
of  the  plaintiff  in  error  bank,  and  to  the  debt  of  J.  M. 
Hall  &  Co.,  defendant  in  error's  $420  check  was  return- 
ed to  the  Bank  of  Whitehouse,  with  the  information 
that  Nolen  would  call  and  see  the  latter  bank  the  next 
day. 

It  is  not  directly  proven,  but  may  be  inferred  from 
the  evidence,  that  Nolen  was  practically  insolvent  when 
he  returned  from  Atlanta,  having  nothing  visible  ex- 
cept his  deposit  in  the  plaintiff  in  error  bank.  It  is 
proven  that  J.  M.  Hall  &  Co.  considered  him  ** shaky," 
because  of  the  disastrous  market  he  had  encountered 
in  Atlanta.  For  this  reason  Hall  telegraphed  to  Allen 
to  intercept  Nolen  at  Nashville,  and  get  a  check  from 
him.  Allen  did  so,  and  it  seems  he  also  at  the  same 
time  procured  the  $525  check  for  the  plaintiff  in  error 
bank.  On  March  12th,  or  13th,  Nolen  left  the  country, 
and  so  far  as  this  record  shows,  has  not  been  heard  of 
since. 

The  question  is  whether  under  the  foregoing  facts 
the  plaintiff  in  error  is  indebted  to  defendant  in  error, 
Swift,  on  the  $420  check  just  mentioned. 

We  are  of  the  opinion  that  the  plaintiff  in  error  is  so 
indebted  on  two  grounds. 

1.  The  arrangement  between  Nolen  and  Swift 
amounted  to  an  appropriation  of  a  sufficiency  of  the 
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Atlanta  drafts  to  pay  the  check  in  question.  It  is  true 
that  it  does  not  appear  that  this  arrangement  was  com- 
municated in  terms  to  the  plaintiff  in  error,  but  the 
latter  agreed,  as  shown  by  the  statement,  that  the  check 
should  be  paid  out  of  these  drafts,  and  we  must  infer 
that  Nolen  had  himself  communicated  to  the  plaintiff 
in  error  what  had  passed  between  him  and  Swift.  At 
all  events,  since  Nolen  had  agreed  and  the  bank  itself 
had  consented  to  the  same  arrangement,  in  its  talk  with 
Mr.  Corder,  over  the  telephone,  it  would  be  estopped  to 
deny  the  appropriation.  It  is  true  that  under  section 
189  of  the  Negotiable  Instruments  Law  a  check  of  itself 
does  not  operate  as  an  assignment  of  any  part  of  the 
fund  to  the  credit  of  the  drawer,  and  the  bank  is  not 
liable  to  the  holder,  unless  and  until  it  accepts  or  cer- 
tifies the  check.  However,  this  section  does  not  inter- 
fere with  an  appropriation  of  the  fund  by  an  outside 
arrangement  between  the  parties  which  is  brought  to 
the  attention  of  the  bank  before  it  has  paid  out  the 
money.  That  there  may  be  such  an  appropriation  by 
an  outside  agreement  is  shown  by  the  case  of  Bank  v. 
Yardley,  165  U.  S.,  634, 17  Sup.  Ct.,  439,  41  L.  Ed.,  855. 
In  this  case  it  is  said : 

*' Whilst  an  equitable  assignm-ent  or  lien  will  not 
arise  against  a  deposit  account  solely  by  reason  of  a 
check  drawn  against  the  same,  yet  the  authorities  es- 
tablish that  if  in  the  transaction  connected  with  the 
delivery  of  the  check  it  was  the  understanding  and 
agreement  of  the  parties  that  an  advance  about  to  be 
made  should  be  a  charge  on  and  be  satisfied  out  of  a 
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specified  fund,  a  court  of  equity  will  lend  its  aid  to 
carry  such  agreement  into  effect  as  against  the  drawer 
of  the  check,  mere  volunteers,  and  parties  charged  with 
notice/* 

Under  the  circumstances  of  the  present  case  it  is  not 
necessary  that  resort  should  be  had  to  a  court  of  equity. 

2.  We  are  of  the  opinion  that  the  facts  of  the  pres- 
ent case  show  an  acceptance  of  the  check  within  the 
sense  and  meaning  of  section  137  of  the  Negotiable 
Instruments  Law,  which  reads : 

**  Where  a  drawee  to  whom  a  bill  is  delivered  for 
acceptance,  destroys  the  same,  or  refuses  within 
twenty-four  hours  after  such  delivery,  or  within  such 
other  period  as  the  holder  may  allow,  to  return  the 
bill,  accepted  or  non-accepted,  to  the  holder,  he  will 
be  deemed  to  have  accepted  the  same. '  * 

Under  section  185  a  check  is  a  bill  of  exchange, 
drawn  on  a  bank,  payable  on  demand.  As  shown  in  the 
statement  the  check  in  question  was  sent  to  the  plaintiff 
in  error  bank  for  collection.  It  was  to  remain  until 
the  Atlanta  drafts  could  be  collected,  and  then  was  to 
be  paid  out  of  this  source.  On  February  11th  inquiry 
was  made  by  the  Bank  of  Whitehouse  that  had  sent 
the  check  to  the  plaintiff  in  error  as  to  the  status  of  the 
matter.  The  reply  was  that  the  Atlanta  drafts  had  not 
been  collected,  although  the  proceeds  of  these  draft? 
had  been  in  the  plaintiff  in  error's  possession  since 
February  8th.  After  this  the  plaintiff  in  error,  instead 
of  paying  the  check  out  of  the  funds  in  hand,  or  at  least 
returning  it  with  a  proper  explanation  as  to  its  own 
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claim  to  an  appropriation  of  the  funds  on  its  debt 
against  Nolen,  and  for  the  debt  of  J.  M.  Hall  &  Co,, 
retained  it,  for  thirteen  days  thereafter,  until  on  the 
24th  of  February  it  received  an  order  from  the  Bank, 
of  Whitehouse  to  still  retain  it,  the  latter  bank  having 
been  deceived  by  the  false  statement  that  the  Atlanta 
drafts  had  not  been  paid.  This  retention  under  the 
circumstances  was  a  conversion  of  the  check;  that  is, 
the  retention  of  the  check  during  the  13  days  mention- 
ed ;  and  this  conversion  could  not  be  cured  by  the  sub- 
sequent order  to  hold  superinduced  by  the  previous 
misstatement. 

We  think  the  correct  general  principles  bearing  on 
this  subject  are  set  forth  in  the  following  excerpt  from 
Westberg  v.  Chicago  Lumber  <&  Coal  Co.,  117  Wis.,  589, 
94  N.  W.,  572 : 

**Upon  delivery  for  acceptance,  the  drawee  is  not 
bound  to  act  at  once.  He  has  a  right  to  a  reasonable 
time — ^usually  twenty-four  hours — to  ascertain  the 
state  of  accounts  between  himself  and  the  drawer,  and 
until  expiration  of  that  time  the  holder  has  no  right  to 
demand  an  answer,  nor,  without  categorical  answer, 
to  deem  the  bill  either  accepted  or  dishonored;  not 
accepted,  because  of  the  right  of  drawee  to  consider 
before  he  binds  himself;  not  dishonored,  because  both 
drawer  and  drawee  have  the  right  that  their  paper  be 
not  discredited  during  such  period  of  investigation. 
After  the  expiration  of  that  reasonable  time  the  holder 
has  a  right  to  know  whether  the  drawee  assumes  lia- 
bility to  him  by  accepting,  and,  if  not,  he  has  a  right  to 
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return  of  the  document,  so  that  he  may  protest  or 
otherwise  proceed  to  preserve  his  rights  against  the 
drawer.  The  consensus  of  authority  is,  however,  that 
the  duty  rests  on  the  holder  to  demand  either  accep- 
tance  or  return  of  the  bill,  and  that  mere  inaction  on 
the  part  of  the  drawee  has  no  effect.  After  the  expira- 
tion of  this  time  for  investigation,  the  drawee  may,  by 
retention  of  the  bill,  accompanied  by  other  circum- 
stances, become  bound  as  an  acceptor;  not,  however, 
by  mere  retention.  There  seem  to  be  two  phases  of 
conduct  recognized  by  the  authorities  as  charging  the 
drawee:  One  purely  contractual,  as  where  the  reten- 
tion is  accompanied  by  such  custom,  promise,  or  noti- 
fication as  to  warrant  the  holder,  to  the  knowledge  of 
the  drawee,  in  understanding  that  the  retention  de- 
clares acceptance ;  the  other,  where  the  conduct  of  the 
drawee  is  substantially  tortious  and  amounts  to  a  con- 
version of  the  bill.  This  is  the  phase  of  conduct  which 
our  Negotiable  Instruments  Statute  .  .  .  has  un- 
dertaken to  define  and  limit  as  refusal  (not  mere  neg- 
lect) to  return  the  bill,  or  destruction  of  It;  reiterating 
the  common-law  rule  that  mere  retention  of  the  bill  is 
not  acceptance.  .  .  .  The  doctrine  of  constructive 
acceptance  is  based  on  the  general  principles  of  estop- 
pel. If  the  conduct  of  the  drawee  will  prejudice  the 
existing  rights  of  the  holder,  unless  it  means  accep- 
tance, and  the  drawee  has  knowledge  of  such  fact,  he 
is  estopped  to  deny  the  only  purpose  which  could  render 
his  conduct  innocuous,  namely,  acceptance  of  the  bill. 
This  underlying  principle  suggests  the   reasons  for 
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many  of  the  limitations  upon  the  implication  of  accep- 
tance from  conduct ;  as,  for  example,  that  such  implica- 
tion arises  only  when  the  bill  is  presented  for  accep- 
tance, and  that  no  one  but  the  holder  (payee  or  in- 
dorsee) can  make  such  technical  presentment.  .  .  . 
Only  when  the  drawee  knows  that  acceptance  is  expect- 
ed would  he  suppose  that  his  conduct  can  lead  to  a 
belief  that  he  does  accept.  Only  when  the  presentment 
is  by  the  holder,  whose  conduct  and  rights  must  be  af- 
fected by  acceptance  or  refusal,  is  th-e  drawee  charged 
by  the  strict  rules  of  the  law  merchant  with  notice  that 
his  conduct  may  so  injuriously  affect  the  person  de- 
livering the  bill  to  him. ' ' 

In  section  497b  of  Daniels  Negotiable  Instruments 
(sixth  edition),  it  is  said,  referring  to  sections  132  and 
137  of  Negotiable  Instruments  Law: 

'  *  The  statute  declares  that  acceptance  of  a  bill  must 
be  in  writing  and  signed  by  the  drawee.  This  section 
of  the  statute,  abolishing  verbal  and  implied  accep- 
tances by  providing  that  the  acceptance  must  be  in 
writing  and  signed  by  the  drawee,  must  be  construed 
in  connection  with  a  further  section*'  (137)  '* declaring 
that  the  action  of  the  drawee  in  destroyilig  a  bill  or  in 
not  returning  it,  as  required  by  the  section,  shall  be 
deemed  an  acceptance  of  it ;  and  a  constructive  accep- 
tance of  a  bill  under  the  latter  section  is  as  effective  to 
charge  the  drawee  as  an  acceptance  in  writing  under 
the  former  section" 
— referring  to  Wisner  v.  First  National  Bank,  220  Pa., 
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21,  68  AtL,  955,  17  h.  R.  A.  (N.  S.),  1266,  which  fuUy 
sustains  the  text. 

We  repeat  that  the  retention  of  the  bill  under  the 
circumstances  stated  amounted  to  its  conversion,  was 
a  fraud  upon  its  owner,  and  makes  a  case  of  acceptance 
under  section  137. 

It  results  that  the  judgement  of  the  court  of  civil 
appeals  will  be  affirmed. 


CASES 


ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COUET  OF  TENNESSEE 

EASTERN  DIVISION. 


Knoxville,  Sept.  Term,  1915, 


Mrs.  Etta  S.  Edington  v.  Michigan  Mutual  Life 

Insurance  Company. 

{Knoxville.    September  Term,  1915.) 

1.  APPEAL  AND  ERROR.    Review.    Decree  pro  confesso. 

In  reviewing  a  judgment  entered  against  defendant  pro  confeaso 
after  its  failure  to  answer,  the  bill  should  be  construed  at 
least  as  favorably  as  when  tested  by  demurrer  or  motion  to 
dismiss;  that  is,  the  court  should  make  every  reasonable  pre- 
sumption in  favor  of  the  bill,  which  must  be  sustained  if»  upon 
critical  examination  of  the  facts  stated,  there  is  a  possibility 
that  the  action  may  be  sustained-^it  being  the  policy  of  the 
courts  to  give  every  complainant  an  opportunity  to  be  heard 
on  the  merits  when  any  equity  appears  in  the  bill,  though 
defectively  stated.    {Post,  pp.  191, 192.) 

Case  cited  and  approved:  State  v.  Standard  Oil  Co.,  120  Tenn., 
86. 

2.  INSURANCE.     Decree  pro  confesso.     Pleading  date  of  incep- 
tion. 

In  suit  on  a  life  policy,  under  a  bill  alleging  that  on  September 
18,  1905,  insured  applied  for  the  policy,  that  it  was  not  issued 
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exact  date,  as  insured  had  borrowed  on  the  policy  and  it  was 
in  possession  of  the  insurer,  September  22d  must  be  treated 
afi  the  date  of  the  inception  of  the  insurance.  (Poatf  pp,  192- 
194.) 

3.  INSURANCE.     Life   insurance.     Lapsing  of  policy. 

Where  insured,  under  a  life  policy  issued  September  22,  1905, 
paid  premiums  for  nine  full  years  in  advance,  including  the 
year  1913,  which  carried  the  policy  to  noon  of  September  22, 
1914,  and  such  insured  died  on  the  early  morning  of  that  day, 
the  policy  had  not  lapsed  at  the  time  of  his  death.  (Post,  pp, 
194,  195.) 

4.  EQUITY.    Decree  pro  confesso.    Pleading  statute. 

In  suit  on  a  life  policy,  the  bill,  pleading  a  liability  of  the 
insurer  under  Acts  1907,  ch.  457,  sec.  2,  requiring  a  provision 
for  grace  of  one  month  for  the  payment  of  premiums  after 
the  first  year,  though  alleging  only  that  the  policy  lapsed,  thus 
giving  rise  to  a  new  policy  to  which  the  statute  would  apply, 
after  the  '"passage"  of  the  act,  without  reference  to  the  date 
of  its  taking  effect,  was  sufficient,  when  taken  for  confessed. 
(Po«t,  vp,  195.  196.) 

6.    INSURANCE.     Life  Insurance.     Reinstatement.     Provision  for 
grace  in  payment  of  premiums. 

The  provision  for  grace,  secured  to  the  insured  by  Acts  1907, 
ch.  457,  sec.  2,  providing  that  no  policy  of  life  insurance  shall 
be  issued,  unless  containing  a  provision  for  a  grace  of  one 
month  for  the  payment  of  every  premium  after  the  first  year, 
became  a  part  of  the  policy  itself  upon  reinstatement,  sub- 
sequent to  the  taking  effect  of  the  act,  after  lapsing  for  failure 
to  pay  premiums.    {Post,  p.  196.) 

Cases  cited  and  approved:     Laurenzi  v.  Ins.  Co.,  13>1  Tenn.,  644; 
'  Dugger  V.  Ins.  Co.,  95  Tenn.,  245. 

6.     INSURANCE.  .    Failure  to  pay  premium.    Effect. 

Ordinarily,  where  a  contract  of  insurance  provides  that  it  shall 
be  void  if  the  premiums  are  not  paid  when  due,  or  within  a 
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specified  time,  default  In  payment  of  a  premium  when  due  will 
determine  the  insurance  without  any  action  by  the  insurer, 
and  the  policy  cannot  be  revived  without  a  new  contract. 
{Post,  pp.  196,  197.) 

7.  EQUITY.    Decree  pro  confesso.    Propriety. 

Where  defendant's  answer  admits  Its  liability,  the  court  will  not 
set  aside  the  decree  rendered  jnv  confesso  on  the  bill  for  the 
proper  amount,^ even  though  the  allegations  of  the  bill  Itself 
are  deficient    (Post,  p.  197.) 

8.  EQUITY.    Decree  pro  confeeso.     Pleading.     Penalty.    Statute. 

Under  Acts  1901,  chapter  141,  authorizing  recovery  of  a  penalty 
against  an  insurance  company  for  delay  in  paying  a  loss,  and 
providing  that  it  shall  be  made  to  appear  to  the  court  or  jury 
that  the  refusal  to  pay  was  not  in  good  faith  and  Inflicted  addl- 
tional  expense  or  loss  upon  the  holder  of  the  policy,  and  that  the 
penalty,  within  the  prescribed  limits,  shall,  in  the  discretion  of 
the  court  or  jury,  be  measured  by  the  additional  expense  en- 
tailed, the  bill,  in  suit  on  a  life  policy,  alleging  that  defendant 
had  refused  to  pay  the  claim  within  sixty  days  after  it  was  due, 
and  after  demand,  which  refusal  was  not  in  good  faith  and  had 
Inflicted  additional  expense  upon  complainants  in  an  amount 
equal  to  not  less  than  twenty-five  per  cent  of  the  amount  sought 
to  be  recovered,  was  insufficient  the  bill  being  taken  pro 
confesso,  to  authorize  recovery  for  additional  loss  as  a  penalty, 
save  for  counsel  fees.     (Post,  pa.  197.  198.) 

Acts  cited  and  construed.  Acts  1901,  ch.  141. 


FROM  HAMILTON. 


Error  to  the  Chancry  Court  of  Hamilton  County. 
W.  B.  Gabvin,  Chancellor. 
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Littleton,  Littleton  &  Littleton,  for  plaintiff  in 
error. 

W.  E.  WiLKERsoN,  W.  B.  Miller  and  W,  L.  Fmebson, 
for  defendant  in  error. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  to  recover  on  a  policy  of 
$5,000  on  the  life  of  John  S.  Edington.  Copy  of  bill 
and  process  were  duly  served  on  the  defendant,  but, 
failing  to  answer  within  the  time  allowed  by  law,  an 
order  pro  confesso  was  taken,  whereby  all  of  the  facts 
stated  were,  in  the  usual  course,  adjudged  to  have  been 
admitted.  Thereupon  a  decree  was  entered  against 
the  defendant  for  the  full  amount  of  the  policy,  less  a 
loan  of  $580.  Judgment  was  also  rendered  for  twenty- 
five  per  cent,  penalty  under  Acts  1901,  cli.  141.  The 
eLggregate  balance  thus  found  was  $5,525.  More  than 
thirty  days  after  'the  decree  was  rendered  the  defend- 
ant sought  to  set  it  aside,  and  along  with  application 
filed  a  copy  of  the  policy.  The  chancellor  declined  to 
grant  the  relief  sought,  and  thereupon  the  case  was 
brought  to  this  court  on  writ  of  error. 

The  first  question  to  be  determined  is  whether  the 
bill  make  a  case,  assuming  to  be  true  all  the  facts 
therein  stated.  It  is  insisted  by  the  defendant  that  it 
does  not. 

What  is  the  rule  by  which  the  bill  should  be  constru- 
ed!   It  should  be  at  least  as  favorable  as  that  which 
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obtains  when  it  is  tested  by  demurrer  or  motion  to 
dismiss.  The  rule  in  this  latter  class  of  cases  is  that 
the  court  makes  every  reasonable  presumption  in  favor 
of  the  bill,  and  if  upon  critical  examination  of  the  facts 
stated  there  is  a  possibility  that  the  action  may  be 
sustained  the  bill  must  be  held  good.  It  is  the  policy 
of  the  courts  to  give  every  complainant  an  opportunity 
to  be  heard  on  the  merits  of  his  case,  when  any  equity 
whatever  appears  in  the  bill,  although  defectively 
stated.  Gibson's  Suits  in  Chancery,  sees.  63,  371; 
State  V.  Standard  Oil  Co,,  120  Tenn.  (12  Gates),  86, 108, 
110  S.  W.,  565. 

The  first  point  to  be  determined  on  the  face  of  the 
bill  is  the  date  of  the  policy.  The  following  allegations 
appear  on  this  subject : 

*'0n  September  18,  1905,  the  said  John  S.  Edington 
signed  an  application  to  the  defendant,  an  insurance 
company,  for  a  policy  of  life  insurance  in  the  amount 
of  $5,000;  and  on  the  following  day,  September  19, 
1905,  he  was  examined  by  a  physician  employed  by  de- 
fendant as  a  medical  examiner.  Said  application  was 
signed  and  said  medical  examination  had  in  Chatta- 
nooga. In  due  course,  both  said  application  and  the 
report  of  said  medical  examination  were  forwarded  to 
defendant's  home  office  in  Detroit,  Mich.;  and,  after 
defendant  had  examined  them  and  made  such  investi- 
gation as  it  desired,  it  issued  and  forwarded  to  its 
agent  at  Chattanooga  the  policy  applied  for.  Com- 
plainant cannot  state  the  exact  date  upon  which  said 
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poUey  was  issued  and  forwarded,  but  it  was  not  earlier 
than  September  22,  1905. 

'^Complainants  are  unable  to  state  the  date  which 
said  policy  bears,  for  the  reason  that,  during  his  life- 
time, said  Edington  borrowed  money,  as  hereinafter 
more  fully  shown,  on  said  policy,  and  as  a  consequence 
it  is  in  the  possession  of  the  defendant.  The  defendant 
claims  that  it  bears  the  date  of  September  17,  1905, 
which  was  one  day  before  said  Edington  signed  the 
application,  and  two  days  before  his  medical  examina- 
tion in  Chattanooga.      .    .    . 

'*Said  policy  provided  that  defendant  would,  from 
time  to  time,  make  advances  or  loans  upon  said  policy 
'for  a  period  ending  on  the  next  anniversary  of  the 
insurance.'  Under  this  provision,  the  said  Edington 
had,  during  his  lifetime,  borrowed  from  the  defendant 
$580,  which  was  due  and  payable,  or  subject  to  renewal 
upon  the  payment  of  one  year 's  interest  on  September 
22,  1914.  The  defendant  held  said  policy  as  collateral 
to  this  loan,  and  still  has  the  same  in  its  possession, 
so  that  complainants  cannot  produce  it.  By  said  policy 
defendant,  in  consideration  of  a  premium  of  $144,  in- 
sured the  life  of  said  Edington  for  a  period  of  one  year, 
with  the  right  in  the  insured  to  have  said  policy,  at  the 
expiration  of  said  on«  year,  converted  into  a  contract 
of  insurance  for  life  by  the  payment  of  the  sum  of 
$144  on  or  before  twelve  o'clock  noon  on  the  first  an- 
niversary of  the  date  of  said  policy,  and  the  payment 
of  a  like  amount  on  the  same  date  of  each  succeeding 
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year  during  eighteen  years,  or  until  the  death  of  said 
Edington." 

At  another  place  in  the  bill  it  is  stated  that  the  de- 
fendant claimed  that  the  policy  was  dated  on  Septem- 
ber 17th;  and  that,  the  premiums  due  on  that  day  not 
having  been  paid  on  that  day,  it  had  lapsed.  It  is  al- 
leged that  this  claim  constituted  a  mere  subterfuge, 
whereby  the  defendant  sought  to  avoid  a  just  obliga- 
tion. 

We  think,  from  these  allegation  of  the  bill,  the  22d 
day  of  September  must  be  treated  as  the  inception  of 
the  insurance,  and  as  the  anniversary  on  which  the 
premium  was  to  be  paid. 

It  is  alleged  that  Edington  paid  premiums  for  nine 
full  years  in  advance.  This  amount  included  the  year 
1913,  and  would  carry  the  policy  to  noon  of  Septem- 
ber 22, 1914,  the  day  of  Edington 's  death.  It  is  alleged 
that  he  died  in  the  early  morning  of  that  day ;  therefore 
the  policy  had  not  lapsed  at  the  time  of  his  death: 

There  are  other  allegations  in  the  bill  to  the  effect 
that,  under  the  terms  of  the  policy,  it  was  not  to  take 
effect  until  the  first  premium  was  paid,  and  that  this 
premium  was  paid  on  October  21,  1905,  and  that, 
treating  this  as  the  inception  of  the  insurance,  the 
policy  had  until  October  21, 1914,  to  run  before  it  would 
lapse.  A  contention  is  raised  in  behalf  of  the  defend- 
ant that,  although  the  policy  contained  the  statement 
mentioned,  yet  on  payment  of  the  first  premium  the  in- 
surance would  relate  to  the  date  of  the  policy,  and  that 
from  that  time  forward  the  recurring  premium  day 
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would  be  the  date  of  the  policy.  We  need  not  consider 
this  special  aspect  of  the  matter,  because  under  either 
date,  September  22d  or  October  21st,  there  would  be 
no  lapse  of  the  policy. 

There  is  another  ground  of  liability  stated  in  the 
bill,  to  the  effect  that  after  the  passage  of  chapter  457 
of  the  Acts  of  1907  the  policy  lapsed  by  reason  of  fail- 
ure to  pay  premiums,  but  was  subsequently  reinstated 
on  certificate  of  good  health,  and  on  the  payment  of 
overdue  premiums ;  that  as  matter  of  law  this  reinstate- 
ment after  the  lapse  of  the  policy  was  equivalent  to 
the  issuance  of  a  new  policy,  and  at  once  the  provisions 
of  the  act  above  referred  to  became  operative  as  a  part 
of  the  policy.    Section  1  of  this  act  reads : 

*'No  policy  of  life  insurance  shall  be  issued  in  this 
State  or  be  issued  by  a  life  insurance  company  organ- 
ized under  the  laws  of  this  State  unless  the  same  shall 
contain  the  following  provisions : 


**'(2)  A  provision  for  a  grace  of  one  month  for  the 
payment  of  every  premium  after  the  first  year,  which 
may  be  subject  to  an  interest  charged,  during  which 
month  the  insurance  shall  continue  in  force,  which  pro- 
vision may  contain  a  stipulation  that  if  the  insured  shall 
die  during  the  month  of  grace,  the  overdue  premium 
will  be  deducted  in  any  settlement  under  the  policy. ' ' 

It  is  insisted  in  behalf  of  the  defendant  that,  although 
the  act  was  passed  April  10,  1907,  it  provided  on  its 
face  that  it  was  not  to  go  into  effect  until  January  1, 
1908,  and  that  the  bill  alleged  only  that  the  lapse  oc- 
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curred  after  the  passage  of  the  act,  and  made  no  re- 
ference to  the  date  of  its  going  into  effect.  It  is  true 
the  bill  used  the  expression  ''passage  of  the  act;"  but 
it  is  evident  that  the  purpose  was  to  allege  that,  after 
the  rul-e  established  by  the  act  became  operative,  the 
policy  lapsed  and  was  reinstated  in  tlie  manner  re- 
ferred to,  because  otherwise  the  allegation  would  have 
been  an  idle  one.  The  construction  insisted  on  by  de- 
fendant is  too  strict,  under  the  rule  previously  stated 
as  to  the  proper  interpretation  of  bills  taken  for  con- 
fessed. 

But,  aside  from  this,  the  policy  filed  with  the  answer 
shows  that  the  lapse  occurred  in  1912,  and  the  policy 
provided  that  in  case  the  premium  should  not  be  paid 
the  insurance  would  become  void.  The  answer  also 
admitted  the  reinstatement  in  1912.  Under  the  law  the 
provision  for  grace  secured  by  the  act  mentioned  be- 
came  a  part  of  the  policy  itself  upon  the  reinstate- 
ment. Laurenzi  v.  Insurance  Co.,  131  Tenn.  (4 
Thomp.),  644,  665,  176  S.  W.,  1022;  Dugger  v.  Insur- 
ance  Co.,  95  Tenn.  (11  Pickle),  245,  261,  32  S.  W.,  5, 28 
L.  R.  A.,  796. 

Ordinarily,  as  stated  in  Cooley's  Briefs  on  the  Law 
of  Insurance,  if  the  contract  provides  that  it  shall  be 
void  if  the  premiums  are  not  paid  when  due,  or  within 
a  specificed  time  thereafter,  default  in  the  payment  of 
a  premium  when  due  will  determine  the  insurance, 
without  any  action  on  the  part  of  the  insurer;  and 
when  a  policy  has  so  become  void  it  cannot  be  revived 
without  a  new  contract.    Id.,  vol.  3,  pp.  2260  and  2261. 
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So  it  fully  appears  from  the  answer  itself  that  there 
was  a  new  contract  made  and,  inasmuch  as  the  pro- 
vision of  the  statute  above  mentioned  became  immedi- 
ately incorporated  into  it,  the  grace  obtained,  and 
there  was  no  forfeiture  at  the  death  of  the  deceased, 
whether  the  policy  be  treated  as  deing  dated  Septem- 
ber 17th,  or  September  22d,  or  th«  premiums  payable 
on  either  day. 

Thus  it  appears  that  even  under  defendant's  answer 
the  liability  is  admitted,  and  in  such  a  case  the  court 
would  in  no  event  set  aside  the  decree  rendered  on  the 
bill  for  the  proper  amount,  even  though  the  allegations 
of  the  bill  were  deficient. 

This  admission  in  the  answer  renders  it  unnecessary 
for  us  to  consider  the  question  whether  the  chancellor 
has  the  right  to  set  aside  the  default  ^ter  the  expira- 
tion of  thirty  days,  and  the  various  other  questions  so 
ably  presented  in  the  brief  of  defendant's  counsel,  ex- 
cept one  of  these  questions,  which  we  shall  now  con- 
sider. 

As  already  stated,  the  chancellor  rendered  a  decree 
for  the  twenty-five  per  cent,  penalty  provided  by  the 
act  of  1901.  The  allegation  of  the  bill  on  this  subject 
was  as  follows : 

*' Complainants  show  that  defendant  has  refused  to 
pay  said  claim  within  sixty  days  after  it  was  due  and 
after  demand ;  that  said  refusal  was  not  in  good  faith, 
and  has  inflicted  additional  expense,  loss,  and  injuries 
upon  complainants  in  an  amount  equal  to  not  less  than 
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twenty-five  per  cent,  of  the  amount  sought  to  be  re- 
covered herein/' 

There  is  no  statement  or  particularization  of  the  ad- 
ditional expense,  loss,  and  injuries  to  enable  the  court 
to  judge  of  them.    The  statute  provides  : 

**That  it  shall  be  made  to  appear  to  the  court  or 
jury  trying  the  case  that  the  refusal  to  pay  said  loss 
was  not  in  good  faith,  and  that  such  failure  to  pay  in- 
flicted additional  expense,  loss  or  injury  upon  the  hold- 
er of  said  policy :  And  provided  further  that  said  ad- 
ditional liability  within  the  limit  prescribed  shall,  in 
the  discretion  of  the  court  or  jury  trying  the  case,  be 
measured  by  the  additional  expense,  loss  and  injury 
thus  entailed." 

We  are  not  in  a  position  to  measure  this  additional 
expense,  loss,  and  injury,  unless  the  facts  are  stated 
to  US;  otherwise,  both  the  law  and  fact  would  be  left 
to  the  decision  of  the  complainant.  The  only  additional 
loss  or  damage  inflicted  upon  the  complainant  by  the 
alleged  bad  faith,  so  far  as  this  record  disclosed,  con- 
sists in  the  necessity  to  employ  counsel  to  bring  suit. 
We  think  $500  would  be  ample  for  this  purpose. 

The  result  is  that  the  decree  of  the  chancellor  will 
be  so  modified  as  to  strike  out  all  of  the  penalty  allowed 
except  $500.  As  thus  modified,  the  decree  will  be 
affirmed. 

The  costs  of  the  court  below  will  be  as  decreed  by 
the  chancellor.  The  costs  of  this  court  will  be  divided 
equally  between  the  complainant  and  the  defendant. 
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De  Rossbtt  Hat  Co.  v.  London  Lancashire  Fire  Ins, 

Co.  et  ah 

« 

{KnoxvUle.    September  Term,  1915.) 

1.  APPEAL  AND  ERROR.    Presentation  of  grounds  of  review  in 
court  below.    Necessity.    Motion  for  new  trial. 

Under  court  Rule  5  (126  Tenn.  723,  160  S.  W.  Ix),  declaring  that 
error  6ccurrlng  or  committed  on  the  trial  of  a  case  will  not 
constitute  ground  for  a  reversal  unless  it  be  specifically  stated 
in  the  motion  for  new  trial,  an  assignment  complaining  of  the 
overruling  of  defendant's  objection  to  trial  by  jury  cannot  be 
reviewed  where  the  objection  was  not  made  a  ground  In  the 
motion  for  new  trial.    {Poatf  p.  205.) 

Acts  cited  and  constred:   Acts  1901,  ch.  141. 

2.  INSURANCE.    Action  on  policy.    Issues. 

In  an  action  on  fire  policies,  where  the  insurers  admitted  liability, 
paying  into  the  court  the  amounts  of  the  policies  and  withdraw- 
ing their  answers  denying  liability,  so  that  the  only  thing  left 
for  trial  was  whether  complainant  was  entitled  to  the  statutory 
penalty  for  failure  to  pay  within  sixty  days  after  demand,  issues 
as  to  whether  the  fire  was  accidental  are  immaterial  and  are 
not  to  be  eubmitted.     (Po8t  ptt.  205.  206.) 

3.  APPEAL  AND  ERROR.    Review.    Harmless  error. 

The  submission  of  such  immaterial  issues  and  the  receipt  of 
considerable  evidence  t&ereon  was  prejudicial,  for  it  placed  the 
insurers  in  the  attitude  of  affirming  a  state  of  facts  which  they 
could  not  hope  to  prove.     {Poat,  pp.  206-208.) 

Cases  cited  and  approved:  Cooper  v.  Bell,  127  Tenn.,  142;  Burton 
V.  Farmers  Association,  104  Tenn.,  416;  McEHya  v.  Hill,  105 
Tenn.,  319;  Crisman  v.  McMurray,  107  Tenn.,  469;  Pile  v.  Car- 
penter, 118  Tenn.,  288. 

Code  cited  and  construed:    Sec.  6285  (S.). 
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4.  EQUITY.    Trial.     Issues.    Submission. 

Under  SlianiioB's  Code,  section  €285,  declaring  that  the  issues 
shall  be  made  up  by  the  parties  under  the  direction  of  the 
court  and  set  forth  briefly  and  clearly  the  true  questions  of  fkct 
to  be  tried,  it  is  the  duty  of  the  chancellor  to*  see  that  proper 
and  material  issues,  and  only  such,  are  submitted  to  the  jiu7, 
and  he  is  in  error  when  he  submits  to  the  jury  an  immaterial 
issue.     (Post,  pp.  206-208.) 

5.  INSURANCE.     Fire  Insurance.     Penalties. 

Under  Acts  1901,  chapter  141,  providing  a  twenty-five  per  cent, 
penalty  if  an  insurance  company  refused  to  pay  a  fire  loss 
within  sixty  days  after  demand  shall  have  been  made  by  the 
holder  of  the  i>olicy  on  which  the  loss  occurred,  a  formal  de- 
mand on  the  insurer  after  maturity  of^the  policy  is  fixed  accord- 
ing  to  its  terms  is  necessary  to  entitle  the  insured  to  the 
penalty.     (Post,  pp.  208-213.) 

Acts  cited  and  construed:    Acts  1901,  ch.  141. 

Case  cited  and  distinguished:  Insurance  Co.  v.  Kiikpatrick,  129 
Tenn.,  65. 

6.  INSURANCE.    Fire  insunance.    Statutes. 

Acts  1901,  chapter  141,  providing  a  penalty  of  twenty-five  per  cent 
for  nonpayment  of  a  fire  loss  within  sixty  days  after  demand, 
being  a  penal  statute,  must  be  strictly  construed.     (Post  9P- 
208-213.) 

7.  INSURANCE.     Fire  insurance.    Contracts.     Modification. 

An  Insurance  contract,*  like  any  other  contract,  may  be  modified 
after  it  is  made  by  express  agreement  of  the  parties.    Post, 
pp.  208-213.) 

8.  INSURANCE.    Fire  policies.    Penalty. 

Fire  occasioning  a  loss  occurred  on  September  25,  1913.  Proofs 
of  loss  were  mailed  November  let  of  that  year,  the  only  demand 
for  payment  was  by  letter  dated  and  mailed  December  18th, 
and  the  original  bills  of  complaint  were  filed  on  the  7th  of 
the  following  January.  The  policies  provided  that  loss  should 
be  payable  sixty  days  after  satisfactory  proof  of  loss  had  been 


7  Thompson]  SEPTEMBER  TERM,  1915.  201 

DeRoBsett  Hat  Co.  v.  Fire  Ins.  Co. 

received  by  the  insureni.  Acts  1901,  chapter  141,  provides  a 
penalty  of  twenty-five  per  cent,  in  case  an  insurer  fails  within 
sixty  days  after  demand  to  pay  the  amount  due.  Held,  that  the 
insured  was  not  entitled  to  the  penalty;  suit  having  been  begun 
a  few  days  after  the  policy  matured,  and  payment  within  sixty 
days  after  demand  after  maturity  not  having  been  refused. 
(Post,  pp.  208-213.) 

9.     ESTOPPEL.    Claim  under  agreement. 

Where  insured  relied  on  a  nonwaiver  agreement  with  insurers, 
he  cannot  take  advantage  of  an  oral  statement  made  by  his 
adjuster  and  assented  to  by  the  adjusters  of  the  insurers  which 
contradicted  the  provisions  of  the  policies  preserved  by  the  non- 
waiver agreement.     {Post,  pp.  213-219.) 

Case  cited  and  approved:   EUectric  Light  Co.  v.  Gas  Company,  99 
Tenn.,  371. 

10.     INSURANCE.     Fire  insurance.    Agreements. 

Wliere  insured  and  insurers  executed  a  nonwaiver  agreement,  a 
statement,  made  by  insured's  adjuster  and  assented  to  by  those 
of  the  insurers,  that  such  agreement  would  not  delay  payment 
of  claims  for  fire  loss  more  than  five  days  at  the  utmost,  does 
not  show  insured  was  entitled  to  payment  within  such  time 
and  furnish  basis  for  recovery  of  the  twenty-five  per  cent,  pen* 
alty  provided  for  by  Acts  1901,  chapter  141,  in  case  of  refusal 
of  payment  within  sixty  days  after  demand,  where  the  policies 
did  not  require  payment  until  sixty  days  after  furnishing  proofs 
of  loss.     {Post J  pp.  219,  220.) 

Acts  cited  an4  construed:   Acts  1901,  ch.  141. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  Coun- 
ty to  the  Court  of  Civil  Appeals,  and  by  certiorari  to 
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the  Court  of  Civil  Appeals  from  the  Supreme  Court. — 
T.  M.  McCoNNELL,  Chancellor. 

W.  B.  Miller  and  Thomas  &  Thomas,  for  plaintiff. 
SizER,  Chambliss  &  Chambliss,  for  defendants. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

The  hat  company,  January  7,  1914,  filed  separate 
bills  against  eleven  insurance  companies,  including  the 
one  above  named,  to  recover  on  account  of  a  single  fire 
loss  the  separate  sum  from  each  company  for  which 
each  was  liable  under  a  policy  in  force  at  the  date  of 
the  fire..  Each  of  the  bills  prayed  for  a  decree  for  the 
sum  named  in  the  face  of  the  policy,  and  interest  there- 
on, from  December  6,  1913,  together  witli  the  addition- 
al sum  of  twenty-five  per  cent,  of  the  amount  of  the 
principal  demand.  The  twenty-five  per  cent,  demand 
was  based  on  chapter  141,  Acts  of  1901;  but,  before 
th-e  causes  came  on  for  trial,  the  defendant  companies 
had  so  amended  their  respective  pleadings  as  to  admit 
the  right  of  the  complainant  in  each  case  to  a  decree 
for  the  principal  sum  and  interest  thereon,  and  that 
feature  of  the  original  demand  made  by  each  bill  had 
been  eliminated  from  dispute  by  the  admission  afore- 
said, and  by  payment  into  the  registry  of  the  court  of 
the  sum  in  each  case  admitted  to  be  due,  and  thereaft- 
er the  only  matter  in  dispute  between  the  complainant 
company  and  each  of  the  defendant  insurance  compa- 
nies in  each  case  was  the  right  of  th«  complainant  to 


7  Thompson]  SEPTEMBER  TERM,  1915.  203 

DeRoBsett  Hat  Co.  v.  B^lre  Ins.  Co. 

^  ■  ■ ■  ■ 

recover  that  part  of  its  original  demand  which  was 
based  on  said  act  of  1901.  At  this  juncture  the  eleven 
causes  were  consolidated,  and  issues  were  made  up, 
and  the  consolidated  causes  were  tried  before  the  chan- 
cellor and  a  jury*  The  issues  submitted  to  the  jury, 
and  the  findings  of  the  jury  on  each  issue,  were  as  fol- 
lows: 

*'(1)  Was  the  fire  which  occasioned  the  loss  sued 
for  accidental?  Yes.  (2)  Was  said  fire  due  to,  or  oc- 
casioned by,  the  intentional,  willful,  or  fraudulent  act 
of  the  complainant!  No.  (3)  Did  sucn  complainant 
make  demand  for  payment  of  the  policies  sued  on  aft- 
er the  same  became  due  and  payable  according  to  their 
terms!  Yes.  (4)  Did  defendants  fail  to  pay  the  loss 
under  said  policies  for  sixty  days  after  such  demand, 
and  prior  to  the  institution  of  these  suits!  Yes.  (5) 
Did  defendants  refuse  to  pay  the  losses  under  said  pol- 
icies, within  sixty  days  after  such  demand,  and  prior 
to  the  institution  of  these  suits!  Yes.  (6)  Did  the  de- 
fendants, within  sixty  days  after  demand,  made  by 
complainant,  and  before  suit  was  brought,  pursue  a 
course  of  conduct  equivalent  to  a  refusal  to  pay !  Yes. 
(7)  And  if  so,  was  such  conduct  thus  pursued  in  good  * 
faith!  No.  (8)  Was  defendant's  failure  or  refusal  to 
pay  the  loss  sustained  by  complainant  in  good  faith! 
No.  (9)  Did  such  failure  or  refusal  inflict  additional 
loss,  damage,  expense,  and  injury  upon  complainant, 
and,  if  so,  how  much  damage,  expense,  and  injury  did 
said  failure  and  refusal  to  pay  inflict  on  complainant, 
giving  the  amount  of  the  same!    Yes;  $4842.20." 
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The  chancellor  concurred  in  the  findings  of  fact  by 
the  jury,  and  decreed  in  favor  of  complainant  in  the 
sum  named  in  answer  to  issue  No.  9,  together  with  in- 
terest on  said  sum,  and  for  costs  of  the  cause.  De- 
fendants in  the  consolidated  cause  moved  for  a  new 
trial  upon  the  following  grounds:  (1)  Because  of  er- 
ror by  the  court  in  submitting  issues  1  and  2  to  the 
jury;  (2)  because  of  errors  in  the  admission  and  re- 
jection of  testimony  to  be  specified  on  the  hearing;  (3.) 
because  the  court  failed  and  refused  to  grant  the  mo- 
tion of  defendants  for  peremptory  instructions  at  the 
close  of  all  the  evidence;  (4)  because  of  error  in  the 
charge  of  the  court,  to  be  specified  on  the  hearing;  (5) 
because  of  the  refusal  of  the  court  to  charge  in  accord- 
ance with  the  written  requests  submitted  on  behalf  of 
defendants;  (6)  because  there  was  no  material  evi- 
dence to  sustain  said  verdict;  (7)  because  the  verdict 
was  so  excessive  as  to  indicate  passion  or  prejudice 
on  the  part  of  the  jury  against  the  defendants. 
**  Wherefore,  and  for  other  reasons  to  be  assigned  on 
the  hearing,  defendants  move  that  said  verdict  be  set 
aside  and  a  new  trial  granted. ' '  The  motion  was  over- 
ruled, and  the  defendants  prosecuted  their  appeal  to 
the  court  of  civil  appeals,  where  the  decree  of  the 
chancellor  was  modified  so  as  to  disallow  interest,  but 
otherwise  was  affirmed. 

The  defendants  have  filed  their  petition  for  certio- 
rari and  assignments  of  error  in  this  court,  the  writ 
has  been  granted,  and  argument  allowed. 
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The  first  assignment  of  error  in  this  court  is  that 
the  court  of  civil  appeals  erred  ' '  in  overruling  the  ob- 
jection of  defendants  to  a  trial  by  jury. "  No  mention  of 
this  matter  was  made  in  the  motion  for  a  new  trial  in 
the  chancery  court,  and  therefore  it  is  not  a  proper 
ground  for  a  reversal  of  the  decree  of  that  court  or  the 
court  of  civil  appeals.  See  Rule  5,  126  Tenn.  (18 
Gates),  723  [160  S.  W.,  ix],  and  the  cases  cited  there- 
under. 

The  second  assignment  of  error  is  that  the  court  of 
civil  appeals  erred  **in  failing  and  refusing  to  hold 
that  issues  1  and  2  were  irrelevant  and  immaterial,  and 
should  not  have  been  submitted  to  the  jury."  Issues 
1  and  2  have  been  set  out  supra.  They  were  also  set 
out  in  the  petition  for  certiorari.  Their  submission  to 
the  jury  was  relied  on  as  the  first  ground  of  the  motion 
for  a  new  trial  in  the  chancery  court,  and  the  action  of 
the  chancellor  on  that  ground  of  the  motion  was  relied 
on  as  the  second  assignment  of  error  in  the  court  of 
civil  appeals;  so,  tlie  question  is  open  in  this  court, 
and  we  think  issues  1  and  2  were  irrelevant  and  imma- 
terial, and  should  not  have  been  submitted  to  the  jury. 
If  the  first  or  second  answer  filed  by  each  of  the  de- 
fendant companies  had  been  a  part  of  the  existing 
pleadings  in  the  respective  consolidated  causes  on  July 
22,  1914,  when  the  issues  were  made  up,  the  first  and 
second  issues  above  would  hav<e  been  material.  But  the 
first  and  second  answers  had  been,  by  leave  of  court, 
withdrawn  in  each  of  the  causes.  The  first  answer 
was  withdrawn  in  express  terms  when  the  second  was 
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filed,  and  the  second  was  withdrawn  in  express  terms 
when  the  third  was  filed.  The  third  answer  was  filed 
April  10,  1914,  and  it  made  no  question  as  to  how  the 
loss  was  occasioned,  and  did  not  ch^^rge  that  it  resulted 
by  the  act  of  the  complainant,  or  in  any  other  way 
which  would  invalidate  the  insurance ;  but,  on  the  con- 
trary, this  answer  confessed  liability  of  the  respond- 
ent for  the  full  amount,  and  paid  said  sum  into  court. 
Therefore  we  hold  that  the  first  and  second  issues  were 
not  proper,  were  immaterial  and  irrelevant  under  the 
pleadings  as  they  stood  on  July  22,  1914,  when  the  is- 
sues were  made  up. 

As  above  shown,  each  of  the  defendants  in  the  con- 
solidated causes,  more  than  three  months  before  the 
issues  were  made  up,  had  voluntarily  abandoned  the 
dispute  of  fact  involved  in  issues  1  and  2,  and  by  so 
doing  had  confessed  its  inability  to  prove  the  affirma- 
tive of  those  issues,  and  made  good  its  confession  by 
payment  into  court  of  the  principal  demand  and  in- 
terest thereon.  By  the  injection  of  these  issuSs  into 
the  trial  of  the  cause  the  jury  must  have  been  led  to  be- 
lieve that  the  affirmative  of  them  was  insisted  on  by 
defendants,  since  they  alone  could  profit  by  affilmative 
proof  of  issues  1  and  2,  and  thus  the  defendants  were 
placed  in  the  attitude  of  affirming  before  the  jury  a 
state  of  facts  under  each  of  said  issues  which  they 
could  not  hope  to  prove,  the  contrary  of  which  they  had 
admitted,  and  the  complainant  was  allowed,  under  the 
guise  of  disproving  the  affirmative  of  these  issues,  to 
introduce  the  greater  part  of  the  evidence  in  this  large 
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transcript.  The  result  could  only  have  been  mislead- 
ing and  prejudicial  to  the  defendants'  right  to  a  fair 
and  impartial  trial  before  the  jury  upon  any  material 
issues  of  fact  existing  under  the  pleadings. 

Section  6285  of  Shan.  Code  provides : 

^'The  issues  shall  be  made  up  by  the  parties  under 
the  direction  of  the  court,  and  set  forth  briefly  and 
clearly  the  true  questions  of  fact  to  be  tried. ' ' 

This  section,  as  construed  by  our  cases,  has  been  held 
to  mean  that  the  duty  is  upon  the  chancellor  to  see  that 
proper  and  material  issues,  and  only  such,  be  submit- 
ted to  the  jury,  and  he  is  in  error  when  he  submits  to 
the  jury  an  immaterial  issue  by  whomsoever  that  issue 
may  have  been  tendered.  The  court  cannot  avoid  the 
duty  which  the  statute  imposes.  See  Cooper  v.  Bell, 
127  Tenn.  (19  Gates),  142,  153  S.  W.,  844,  Ann.  Gas., 
1914B,  980;  Burton  v.  Farmers'  Association,  104 
Tenn.  (20  Pickle),  416,  58  S.  W.,  320;  McElya  v.  HUl, 
105  Tenn.  (21  Pickle),  319,  59  S.  W.,  1025;  Crisman  v. 
McMurray,  107  Tenn.  (23  Pickle),  469,  64  S.  W.,  711, 
and  Pile  v.  Carpenter,  118  Tenn.  (10  Gates),  288,  99 
S.  W.,  360.  It  is  only  *'to  try  and  determine  any  ma- 
terial fact  in  dispute"  that  ** either  party  to  a  suit  in 
chancery  is  entitled  upon  application  to  a  jury.''  See 
section  6282,  Shan.  Code.  Where  no  material  fact  is 
in  dispute,  the  right  to  a  jury  trial  under  that  section 
does  not  exist,  and  when  a  court,  in  a  cause  where  a 
jury  trial  has  been  applied  for  under  that  section  and 
granted,  submits  to  the  jury  an  issue  of  fact  not  in  dis- 
pute, it  abdicates  its  own  duty  to  adjudicate  between 
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the  parties  in  respect  of  that  undisputed  fact,  and  when 
it  thus  surrenders  its  functions  to  the  jury  it  goes  be- 
yond the  law  and  is  in  error.  We  do  not  say  that  every 
such  overstepping  of  the  law  would  entitle  the  com- 
plaining party  to  a  reversal  of  the  decree ;  but,  where 
he  is  thereby  prejudiced,  it  is  reversible  error,  and 
such  was  its  character  in  the  present  case,  but  reversal 
here  can  also  be  based  on  another  ground. 

The  third  assignment  of  error  in  this  court  is  as  fol- 
lows: 

**The  court  of  civil  appeals  erred  in  failing  and  re- 
fusing to  find  that  on  the  uncontroverted  evidence 
there  was  no  demand  for  payment  of  the  loss  under 
the  policies  made  after  the  same  became  due  and  pay- 
able according  totheir  terms" — and  therefore  the  third 
issue  should  have  been  answered  in  the  negative. 

At  the  close  of  complainant's  evidence  in  the  chan- 
cery court,  defendants  moved  the  court  to  direct  the 
jury  to  find  in  favor  of  defendants  on  the  third,  and 
also  other  issues,  for  reasons  set  out  in  the  motion, 
but  the  court  overruled  the  motion  and  defendants  ex- 
cepted ;  and  again,  at  the  close  of  all  the  evidence,  the 
same  motion  was  made  by  defendants.  This  motion 
included  those  issues  mentioned  in  the  motion  made  at 
the  close  of  complainant's  evidence,  and  also  included 
other  issues.  But  we  are  concerned  at  present  only 
with  the  third  issue.  The  grounds  on  which  said  mo- 
tion, made  at  the  conclusion  of  all  the  evidence,  was 
based,  were  set  out  in  the  motion;  but  the  court  also 
overruled  this  motion,  and  the  defendants  excepted. 
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The  action  of  the  chancellor  in  overruling  the  mo- 
tions aforesaid  was  made  the  basis  of  the  fifth  and 
ninth  assignments  of  error  in  the  court  of  civil  appeals, 
which  respectively  raised  the  points  that  the  chancel- 
lor was  in  error  in  failing  and  refusing  to  grant  de- 
fendants' motions  for  peremptory  instructions  to  th-e 
jury,  and  in  failing  and  refusing  to  set  aside  the  ver- 
dict of  the  jury  on  the  ground  that  there  was  no  ma- 
terial evidence  to  support  it.  Both  of  these  grounds, 
as  stated,  were  also  set  out  in  the  motion  for  a  new 
trial  in  the  chancery  court. 

By  the  foregoing  proceedings,  the  ultimate  question 
in  the  cause  is  laid  open  for  review  in  this  court.  This 
question  is  whether,  under  the  law  (there  being  in  our 
opinion  no  material  facts  in  dispute),  the  defendants 
were  liable  to  complainant  for  any  further  sum  than 
that  which  was  paid  into  the  registry  of  the  court ;  or, 
to  put  the  question  iil  another  way,  whether,  under  the 
undisputed  facts,  any  liability  of  defendants  can  be 
sustained  under  the  provisions  of  chapter  141,  Acts 
of  1901,  for  the  penalty  therein  provided  in  certain 
cases,  under  the  construction  which  the  court  has 
placed  upon  that  act.  We  think  the  question  must  be 
answered  in  the  negative.  Under  the  first  section  of 
the  above  act,  there  is  no  predicate  for  liability  of  an 
insurance  company  to  a  policy  holder  for  any  further 
sum  than  the  loss  sustained  while  the  policy  is  in  force, 
and  interest  on  the  amount  of  the  loss,  unless  the  com- 
pany *' refuse  to  pay  the  same  (meaning  the  amount 
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of  the  policy  with  interest)  within  sixty  days  after  a 
demand  shall  have  been  made  by  the  holder  of  said  pol- 
icy on  which  said  loss  occurred,"  and  the  portion  of 
the  act  above  quoted  has  been  thus  construed: 

*  ^  A  formal  demand  must  be  made  on  the  insurer  for 
the  payment  of  the  amount  due  after  the  maturity  of 
the  policy  is  fixed  according  to  its  terms."  Insurance 
Co.  V.  Kirkpatrick,  129  Tenn.  (2  Thomp.),  55,  164  S. 
W.,  1186. 

And  said  the  court  in  that  case  (opinion  by  the  Chief 
Justice) : 

"The  formal  demand  not  having  been  made,  as  re- 
quired by  the  statute,  there  can  be  no  recovery  of  the 
penalty. ' ' 

The  result  in  that  case  was  an  affirmance  of  the  de- 
cree as  to  the  amount  due  on  the  policies,  but  a  reversal 
of  the  decree  as  to  the  penalty,  and  the  petition  to  re- 
hear was  overruled.  It  was  held,*  on  the  petition  to  re- 
hear, that  chapter  141,  Acts  of  1901,  **is  a  penalty 
statute  and  must  be  strictly  construed,"  and  "the  de- 
mand provided  for  in  the  statute  is  intended  to  oper- 
ate as  a  fair  warning  to  the  insurer  that  the  penalty 
will  be  claimed  on  failure  to  pay  within  sixty  days," 
and  the  clear  import  of  what  is  thereafter  said  in  the 
opinion  is  that  the  insured  may,  before  he  makes  a  de- 
mand, or  he  may  after  he  makes  a  demand,  but  before 
the  expiration  of  the  sixty  days,  and  before  the  insur- 
er has  refused  to  pay,  bring  his  suit  upon  the  policy; 
but,  if  he  do  so  in  either  of  the  three  cases  mentioned, 
his  ultimate  right  of  recovery  will  be  the  amount  of  the 
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policy,  and  interest' thereon  computed  from  the  date 
of  its  maturity.  A  demand  made  before  the  maturity 
of  the  contract  of  insurance,  according  to  its  terms,  is 
not  a  demand  within  the  meaning  of  the  statute,  as  the 
statute  was  construed  in  Insurance  Co.  v.  Kirkpatrick, 
supra. 

An  insurance  contract,  however,  like  any  other  con- 
tract, may  be  modified  after  it  is  made  by  the  express 
words  of  the  parties,  or  by  the  acts  of  the  parties  which 
evince  a  meeting  of  their  minds  in  agreem^t  to  mod- 
ify its  terms  upon  any  particular  point.  The  point  last 
stated  above  was  not  involved  in  the  Kirkpatrick  Case, 
but  is  insisted  on  in  the  present  case.  In  this  case  the 
maturity  of  each  policy  was  fixed  by  its  terms;  each 
policy,  after  providing  that  *' the .  company  shall  not 
be  liable  beyond  the  actual  cash  value,"  etc.,  and  after 
providing  how  the  cash  value  should  be  ascertained 
and  the  amount  of  the  loss  determined,  added : 

**The  same  shall  be  payable  sixty  days  after  date, 
notice,  ascertainment,  estimate,  and  satisfactory  proof 

» 

of  loss  have  been  received  by  the  company  in  accord- 
ance with  the  terms  of  this  policy. ' ' 

The  fire  which  occasioned  the  loss  in  this  case  oc- 
curred on  September  25,  1913.  Proofs  of  loss  as  to 
each  of  the  policies  involved  were  mailed  to  defend- 
ants on  November  1, 1913.  These  were  the  only  proofs 
of  loss  ever  submitted  to  defendants.  The  date  when 
each  proof  of  loss  was  actually  received  by  each  of  the 
insurance  companies  does  not  definitely  appear;  but, 
giving  complainant  the  benefit  of  counting  time  from 
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the  date  of  the  mailing  of  each  proof  of  loss  in  order 
to  ascertain  the  maturity  of  each  policy,  none  of  the 
policies  could  have  matured  at  an  earlier  date  than 
December  31, 1913. 

The  only  demand  for  payment  of  these  policies 
shown  by  the  transcript  was  made  by  a  letter  from 
one  of  complainant's  counsel,  dated  and  mailed  De- 
cember 18,  1913.  The  original  bills  of  complainant,  as 
stated,  were  filed  on  January  7,  1914.  It  is  therefore 
clear  that  no  demand  was  ever  made  by  complainant 
under  any  policy  involved  after  the  maturity  thereof, 
until  the  original  bill  was  filed  in  each  case.  The  fil- 
ing of  the  bill  in  each  case  was  not  a  demand  in  the 
sense  of  chapter  141,  Acts  of  1901.  A  holding  to  the 
contrary  would  nullify  that  part  of  section  1  of  the 
act  which  clearly  limits  the  right  to  recover  the  penalty 
to  **all  cases  when  a  loss  occurs  and  they  (meaning 
insurers)  refuse  to  pay  the  same  within  sixty  days 
after  a  demand  shall  have  been  made  by  the  holder  of 
the  policy  on  which  said  loss  occurred,"  and  such  a 
holding  would  also  nullify  what  is  said  in  Insurcmce 

4 

Co.  V.  Kirkpatrick,  supra,  in  disposing  of  the  petition 
to  rehear  in  respect  of  the  purpose  underlying  the  act, 
for,  on  that  subject,  it  was  there  said  that  the  demand 
in  the  statute  provided  for  was  intended  to  operate  as 
*^a  fair  warning  to  the  insurer  that  the  penalty  will 
be  claimed,  on  failure  to  pay  within  sixty  days.  It  is 
not  improper  or  unjust  that  such  warning  should  be 
required.  .  .  .  The  underlying  thought  being  that 
the  insurers  on  formal  demand  so  made  would,  not- 
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ing  the  warning,  thereby  be  induced  to  pay  the  loss 
without  suit. ' '  But  the  effect  of  what  we  have  said  as 
to  the  time  when  the  policy  matured  is  sought  to  be 
avoided  by  complainant  upon  grounds  now  to  be 
stated. 

After  the  fire  occurred,  complainant  employed  a  Mr. 
Greggory  to  represent  it  in  the  adjustment  of  the  loss, 
and  under  the  advice  of  this  adjuster  on  behalf  of  the 
complainant  and  certain  adjusters  on  behalf  of  the 
defendant  companies  the  complainant  and  the  compa- 
nies on  October  6,  1913,  entered  into  the  following 
agreement  in  writing: 

**  Nonwaiver  Agreement. 
**  Chattanooga,  Tenn.,  October  6,  1913. 

'  *  It  is  hereby  mutually  stipulated  and  agreed  by  and 
between  De  Rossett  Hat  Company,  party  of  the  first 
part,  and  the  insurance  companies  whose  names  are 
signed  hereto,  party  of  the  second  part,  that  any  ac- 
tion taken,  request  made,  or  information  now  or  here- 
after received  by  said  party  of  the  second  part,  in  or 
while  investigating  and  ascertaining  the  cause  of  fire, 
the  amount  of  loss  or  damage  or  other  matter  relative 
to  the  claim  of  said  party  of  the  first  part,  for  property 
alleged  to  have  been  lost  or  damaged  by  fire,  on  the 
25th  day  of  Sept.  1913,  shall  not  in  any  respect  or  par- 
ticular change,  waive,  invalidate  or  forfeit  any  of  the 
terms,  conditions  or  requirements  of  the  policies  of  in- 
surance of  the  party  of  the  second  part,  held  by  the 
party  of  the  first  part,  or  any  of  the  rights  whatever, 
of  any  party  hereto. 
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**The  intent  of  this  agreement  is  to  save  and  pre- 
serve all  the  rights  of  all  the  parties,  and  permit  an 
investigation  of  the  claim,  and  the  determination  of  the 
amount  of  the  loss  or  damage  in  order  that  the  party 
of  th-e  first  part  may  not  be  unnecessarily  delayed  in 
their  business,  and  that  the  amount  of  their  claim  may 
be  ascertained  and  determined  without  regard  to  the 
liability  of  the  party  of  the  second  part  and  without 
prejudice  to  any  rights  or  defenses  which  said  party  of 
the  second  part  may  have. 

**I>E  RossETT  Hat  Co., 

*  *  By  Sampson  Db  Rossett,  Pres. 

**  Hanover  Fire  Ins.  Co. 

**HoME  Insurance  Co. 
''By  Edw.  H.  Sherley,  Adjuster. 

"Liverpool  &  London  &  Globe  Ins.  Co. 

'  *  Ins.  Co.  of  N.  A. 

"London  &  Lancashire  Ins.  Co. 

"Niagara  Insurance  Co. 

' '  German  American  Ins.  Co. 

"Northern  Assurance  Co. 
"By  R.  A.  Redding,  Adjuster. 

"American  Central  Ins.  Co. 

' '  Va.  Fire  &  Marine  Ins.  Co. 
"By  Harry  J.  Erwin,  Adjuster.'* 

On  October  7,  1913,  said  parties  entered  into  the 
further  agreement  which  reads : 

"Under  nonwaiver  agreement  entered  into.  October 
6,  1913. 
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**By  and  between  De  Rossett  Hat  Company,  party 
of  the  first  part,  and  the  insurance  companies  signing 
same,  parties  of  the  second  part : 

'  *  This  memorandum  witnesseth  that : 

'*  Whereas,  the  stock  described  by  policies  issued  to 
the  De  Rossett  Hat  Company,  by  the  insurance  com- 
panies whose  names  are  signed  hereto,  having  been 
damaged  by  fire  on  September  25,  1913. 

''It  is  hereby  mutually  understood  and  agreed,  by 
and  between  the  De  Ros,sett  Hat  Company,  party  of 
the  first  part,  and  the  insurance  companies  whose  sig- 
natures are  attached  hereto,  parties  of  the  second  part, 
that  the  sound  value  of  stock  at  the  date  of  fire  was 
$27,070.74  and  the  loss  and  daimage  to  said  stock  of  the 
De  Rossett  Hat  Company,  is  $20,070.74,  and  it  is 
agreed  by  both  parties  that  all  remaining  salvage  shall 
revert  to  the  party  of  the  first  part. 

''It  is  hereby  further  agreed  by  and  between  both 
parties  that  the  agreed  loss  and  damage  to  said  stock 
is  without  admission  or  denial  of  liabilitity  of  the  par- 
ties of  the  second  part. 

' '  In  witness  whereof,  we  have  hereunto  attached  our 
hands  and  seals  in  duplicate,  original  in  possession  of 
Southern  Adjustment  Bureau,  Atlanta,  6a.,  this  7th 
day  of  October,  1913. 

"De  Rossett  Hat  Co., 

"By  Sampson  De  Rossett,  Pres. 
"Liverpool  &  London  &  Globe  Ins.  Co. 
"Insurance  Co.  of  N.  A. 
"London  &  Lancashire  Ins.  Co. 
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^*  German  Amebican  Ins.  Company. 
**  Northern  Assurance  Company. 
^*  Hanover  Fire  Ins.  Co. 
**  Niagara  Ins.  Co. 
*^By  R.  A.  Redding,  Adjuster. 

*  *  American  Central.  Ins.  Co. 

*  *  Va.  Fire  &  Marine  Ins.  Co. 
**HoMB  Insurance  Co. 

*'By  Harry  J.  Erwin,  Adjuster. 
**  Fidelity  Underwriters. 

*  *  By  Harry  J.  Erwin,  Adjuster. ' ' 
Complainant's  president,  Sampson  De  Rossett,  tes- 
tified that  he  put  a  question  to  Mr.  Greggory,  who,  as 
stated,  was  complainant's  adjuster,  in  the  presence  of 
the  adjuster  for  the  insurance  companies,  and  the  ques- 
tion, as  De  Rossett  states  it,  was :  '  *  What  effect  would 
this  nonwaiver  agreement  have  on  our  getting  our 
money!"  To  which  question  he  says  Greggory  re- 
plied as  follows :  *  *  He  said,  it  will  not  delay  your  pay- 
ment; maybe  in  twenty-four  hours,  and  not  ov«r  five 
days  at  the  outside  you  will  have  your  money."  De 
Rossett  was  asked  when  that  conversation  between 
himself  and  Greggory  took  place,  and  he  replied :  **  The 
next  morning,  just  after  we  had  all  signed  the  papers. ' ' 
Does  the  foregoing  conversation  destroy  the  de- 
fense of  the  insurance  company  heretofore  outlined; 
or  to  put  the  question  in  another  way,  does  that  con- 
versation modify  each  of  the  original  policies,  and 
each  of  the  written  agreements  signed  prior  to  the  con- 
versation so  as  to  cause  each  of  the  policies  to  mature 
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at  an  earlier  date  than  that  fixed  by  their  terms  f  The 
court  of  civil  appeals  answered  the  question  in  the  af- 
firmative.   We  answer  it  in  the  negative. 

There  is  a  dispute  of  fact  as  to  whether  the  conver- 
sation ever  occurred  in  the  presence  of  the  adjusters 
for  the  insurance  companies,  and  a  dispute  of  fact  as 
to  whether  the  adjusters  heard  the  conversation,  or 
understood  it.  But,  passing  this  question,  and  assum- 
ing that  the  conversation  occurred  after  the  contracts 
were  signed  and  within  the  presence,  hearing,  and  un- 
derstanding, of  the  adjusters  for  the  companies,  what 
was  its  effect  f  Beyond  all  question,  the  conversation 
was  after  the  written  contracts  were  signed.  Com- 
plainant, in  its  bill,  does  not  assail  the  nonwaiver 
agreement  and  the  adjustment  agreement  as  having 
been  procured  by  the  fraud  of  the  companies  or  their 
agents.  Its  pleadings  do  not  seek  to  have  these  con- 
tracts canceled  or  set  asi<Je.  On  the  contrary,  com- 
plainant claims  benefits  under  these  contracts,  and  has 
received  benefits  under  them.  In  its  original  bill  the 
an^ount  of  the  loss  is  stated  to  have  been  ascertained 
and  fixed  by  the  adjustment.  Complainant  has  enjoyed 
the  benefit  of  having  the  amount  of  the  loss,  as  fixed  by 
the  adjustment,  paid  into  the  registry  of  the  court,  to- 
gether  with  interest  thereon,  thus  relieving  complainant 
of  introducing  evidence  in  court  to  fix  and  determine 
the  amount  of  the  loss.  These  benefits,  under  the  con- 
tracts, complainant  enjoyed  before  the  present  branch 
of  the  case  was  submitted  to  the  jury  in  the  chancery 
court.      It    also    enjoyed,    under   these    contracts,    a 
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prompt  adjustment  of  its  loss,  and  was  thereby  enabled 
to  prepare  and  submit  its  proof  of  loss  without  the 
difficulty  which  it  would  have  encountered  had  the  ad- 
justment not  been  made.  In  so  far  as  the  companies 
could  execute  the  adjustment  agreement  it  had  been 
executed  by  them  prior  to  the  submission  of  the  pres- 
ent branch  of  the  case  to  the  jury. 

Now,  complainant  having  secured  all  of  the  forego- 
ing advantages  under  the  nonwaiver  and  adjustment 
contracts,  and  claiming  under  them  still  further  ad- 
vantages in  the  present  branch  of  the  case,  sought,  by 
its  evidence  on  the  trial  before  the  jury,  to  nullify,  by 
its  evidence,  to  wit,  the  conversation  aforesaid,  those 
provisions  of  the  nonwaiver  agreement,  and  the  ad- 
justment agreement,  which  afford  protection  to  the 
insurers,  under  the  original  contracts  of  insurance,  re- 
specting the  time  when  each  policy  shall  mature. 

The  proof  of  loss  as  to  each  policy  mailed,  as  stated, 
on  November  1, 1913,  was  accompanied  by  a  letter  from 
complainant's  counsel.  There  is  in  this  letter  a  distinct 
recognition  of  the  execution  of  the  nonwaiver  contract, 
of  date  October  6,  1913,  and  of  the  adjustment  con- 
tract, of  date  October  7, 1913,  and  the  letter  shows  that 
the  proof  of  loss  submitted  in  each  case  was  according 
to  the  adjustment.  Can  the  complainant  thus  occupy 
inconsistent  positions  ?  Will  it  be  heard  thus  to  nullify 
its  solemn  nonwaiver  contract  which  contains  the  pro- 
vision that  no  action  taken  under  th-e  agreement  shall 
in  any  respect  **  change,  waive,  invalidate,  or  forfeit 
any  of  the  terms  or  conditions,  or  requirements  of  the 
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policies  of  insurance"!  A  negative  answer  must  be 
given  to  this  question.  The  doctrine  of  estoppel  by 
conduct  applies  with  full  force  to  such  a  state  of  facts. 
Electric  Light  Co.  v.  Gas  Company,  99  Tenn.  (15 
PicUe),  371,  42  S.  W.,  19.  Authorities  could  be  mul- 
tiplied upon  the  point  if  necessary. 

Even  if  not  estopped  to  pursue  a  course  of  conduct 
so  manifestly  unjust,  we  think  it  clear  that  the  conver- 
sation between  the  complainant  *s  president  and  its  ad- 
juster was  merely  a  question  and  answer  as  to  the 
probable  result  or  effect  of  the  nonwaiver  contract  and 
the  adjustment  contract  in  respect  of  an  early  receipt 
by  complainant  of  the  amount  agreed  upon  by  the  ad- 
justment. De  Rossett's  evidence  on  the  point  was  ob- 
jected to  at  the  time  it  was  submitted  to  the  jury,  but 
the  chancellor  overruled  the  objection.  However,  if 
no  objection  had  been  made  to  it,  we  are  unable  to  see 
how  it  could  have  affected  the  validity  of  the  written 
'  contracts  by  which  the  complainant  company  had  bound 
itself,  as  stated  above. 

According  to  the  view  we  take  of  the  case,  it  is  un- 
necessary to  consider  any  further  assignment  of  error. 
Assignment  No.  3  must  be  sustained,  and  it  is  conclu- 
sive of  the  rights  of  the  parties.  As  we  see  the  case, 
there  was  no  evidence  that  any  demand  within  the 
meaning  of  chapter  141  of  Acts  1901  was  ever  made 
upon  the  insurers  after  the  several  policies  matured, 
and  the  present  case  falls  clearly  within  the  authority 
of  Insurance  Co.  v.  Kirkpatrick,  supra,  and  must  take 
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the  same  course.  It  therefore  results  that  the  decree 
of  the  court  of  civil  appeals  is  reversed,  and  the  suit 
of  complainant,  in  so  far  as  it  seeks  to  recover  under 
chapter  141,  Acts  of  1901,  is  dismissed  at  complain- 
ant's cost. 
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Dayton  Coal  &  Ibon  Co.,  Ltd.,  v.  Cincinnati,  N.  0. 

&  T.  P.  Ry.  Co.'*  et  al. 

{KnoxviUe.    September  Term,  1913.) 

COURTS.    Conflicting  Jurisdiction.    State  courts  and  federal  courts, 
injanction. 

A  State  court  has  no  jurisdiction  to  enjoin  an  action  in  the  federal 
court  for  freight  charses  in  accordance  with  schedule  filed,  on 
the  ground  of  a  contract  for  a  lower  rate,  notwithstanding  In- 
terstate Commerce  Act  (Act  Cong.  Feb.  4,  1887,  ch.  104,  24 
Stat.  387  [U.  S.  Comp.  St.  1913,  sec.  8695] )  sec.  22,  providing  that 
nothing  contained  in  the  act  shall  abridge  the  remedies  now 
existing  at  common  law  or  by  statute,  but  the  provisions  of  this 
act  are  in  addition  to  such  remedies. 

Case  cited  and  approved:    Divine  v.  Bank,  125  Tenn.,  98. 

Case  cited  and  distinguished:  Texas  &  P.  R.  Co.  v.  Abillne  Cot- 
ton Oil  Co.,  204  U.  S.,  446. 


FROM   HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  Coun- 
ty.— T.  M.  McCoNNELL,  Chancellor. 


*Note:  This  case  was  decided  at  the  September  term,  1913,  of 
the  supreme  court  of  Tennessee  at  KnoxvUIe.  It  went  to  the 
supreme  court  of  the  United  States,  and  was  there  affirmed,  and  is 

reported  in  239  U.  S.,  446,  36  Sup.  Ct.,  137,  60  L.  Ed., .    It  was  not 

therefore  ordered  by  the  supreme  court  to  be  published  until  after 
said  affirmance,  and  hence  the  delay.    EDITOR. 
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Pbitchard,  Aj^jLison  &  Lynch  and  Bbown,  Spttblook 
&  Brown,  for  appellants. 

BuRKETT,  Miller  &  Moore,  for  appellee. 

Mr.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

Bill  by  the  Dayton  Coal  &  Iron  Company  to  enjoin  a 
suit  brought  by  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  in  a  federal  court  in  Ohio  to 
recover  $4,933.08  claimed  by  the  latter  to  be  due  for  an 
unpaid  balance  of  freight  charges.  These  charges  had 
accrued  under  certain  shipments  of  iron  ore  from  Car- 
tersville,  Ga.,  to  Dayton,  Tenn.,  the  Nashville,  Chatta- 
nooga &  St.  Louis  Railroad  Company,  operating  the 
Western  &  Atlantic  Railroad  Company,  being  the  in- 
itial carrier,  and  delivering  the  ore  to  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company  at 
Chattanooga,  for  transporation  thence  to  Dayton.  The 
complainant  claimed  that  it  had  with  the  defendant 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Com- 
pany a  special  contract  for  these  shipments  covering 
quite  a  long  period  at  the  rate  of  sixty  cents  per  ton, 
duly  recognized  by  the  other  defendants.  In  its  settle- 
ments with  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  from  time  to  time,  as  the  shipments 
proceed-ed,  it  had,  by  an  agreement  or  arrangement  be- 
tween the  two,  reserved  for  future  adjustment  the  ten 
cents  difference  between  th-e  contract  rate  and  seventy 
cents,  which  latter  the  defendant  railway  companies 
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daimed  was  the  legal  rate,  fixed  in  the  manner  stated 
infra.  It  was  alleged  in  the  bill  that  th«  Nashville  Chat- 
tanooga &  St.  Louis  Railway  Company  and  the  Wes- 
tern &  Atlantic  Railroad  Company  were  necessary  par- 
ties for  the  proper  disposition  of  the  controversy. 
These  companies  answered,  claiming  the  seventy-cent 
rate  as  the  lawful  rate.  The  Cincinnati,  New  Orleans 
&  Texas  Pacific  Railway  Company  also  answered,  and 
likewise  filed  a  cross-bill,  insisting  upon  the  seventy- 
cent  rate  as  -the  only  true  and  lawful  one,  notwith- 
standing the  special  contract  for  the  sixty-cent  rate. 
The  determinative  question,  on  the  merits,  seems  to  be 
whether  the  contract .  rate  of  sixty  cents  was  binding 
on  the  railroads,  or  the  seventy-cent  rate  fixed  in  the 
manner  stated  below. 

If  we  could  reach  the  conclusion  that  we  have  juris- 
diction of  the  controversy  presented  in  this  case,  we 
should  feel  bound  to  decide  it  in  favor  of  the  defend- 
ants, and  dismiss  the  bill  on  the  merits,  since  we  believe 
the  evidence  shows  that  defendant  Nashville,  Chatta- 
nooga &  St.  Louis  Railway  Company  filed  its  schedule 
covering  the  seventy-cent  rate  from  Cartersville,  Ga., 
to  Dayton,  Tenn.,  with  the  Interstate  Coumaerce  Com- 
mission on  February  2,  1907,  and  that  it  took  eflfect  on 
March  5, 1907 ;  that  a  copy  of  this  was  sent  to  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railway  Com- 
pany, and  duly  stamped  by  them ;  that  this  copy  showed 
the  latter  railroad  as  a  concurring  carrier;  that  that 
road  actually  concurred  by  receiving  freight  under 
that  schedule,  and  making  settlements  by  it,  and  under 
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it,  and  we  believe,  as  matter  of  law,  this  made  the  rate 
a  joint  one,  the  matter  not  falling  within  the  rule  later 
established  by  the  commission,  beginning  with  May  1, 
1907,  by  which  an  express  written  concurrence  was  re- 
quired, pursuant  to  certain  printed  forms  prescribed 
by  that  body,  to  be  numbered  and  filed  with  it.  This 
rate  being  the  lawful  one  during  the  period  of  the  ship- 
ments of  ore  which  are  the  subject  of  this  controversy, 
the  railroads  were  bound  to  conform  to  it,  or  suffer 
very  heavy  penalties  prescribed  by  the  Interstate  Com- 
merce Act.  It  would  in  no  wise  impeach  the  legality 
of  this  rate  that  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  failed  to  post  this  tariff  in 
the  office  at  Dayton.  Nor  would  its  operation  be  in  any 
wise  abridged  by  the  fact  that  the  road  last  mentioned, 
overlooking  the  true  tariff,  quoted  to  complainant  the 
old  tariff  previously  in  force,  and  that  in  reliance  upon 
this  quotation  the  complainant  made  a  contract  for 
heavy  shipments  of  ore  covering  quite  a  long  period. 
Fixed  rates  cannot  be  controlled  in  this  manner.  If 
they  could,  there  would  soon  be  no  rates  really  fixed, 
and  all  of  the  evils  of  discrimination,  rebates,  etc.,  de- 
signed to  be  ,pvercome  by  the  act  would  again  become 
manifest  and  active.  This  does  not  mean  that  com- 
plainant is  without  redress  for  the  act  of  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway  Company 
in  misleading  it.  Complainant  has  not  yet  paid  that 
company  the  extra  ten  cents  per  ton,  although  the  latter 
has  paid  the  Nashville,  Chattanooga  &  St.  Louis  Rail- 
way Company.    There  is  a  suit  pending  between  com- 
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plainant  and  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  in  the  federal  court  in  Cin- 
cinnati. We  see  no  reason  why  relief  cannot  be  had  in 
that  cause.  Or,  if  this  be  wanting,  it  is  not  evident 
why  the  present  complainant  cannot  present  its  claim 
for  reparation  before  th-e  Interstate  Conamerce  Com- 
mission. It  seems  from  the  act  and  its  amendments 
this  reparation  does  not  necessarily  take  the  form  of 
damages.  Or,  if  this  form  of  relief  be  inapplicable  to 
th-e  present  status  of  the  claim,  there  seems  no  just 
ground  for  denying  that  an  application  could  be  made 
to  the  commission  for  an  order  restraining  the  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Railway  Company 
from  enforcing  an  unjust  demand  (if  it  be  unjust)  un- 
der the  act  and  its  amendments.  Mann-Elkins  Bill  (Act 
Cong.  June  18, 1910,  ch.  309,  36  Stat.  551  [U.  S.  Comp. 
St.  1913,  sec.  8583])  section  12,  amending  section  15  of 
original  act;  Act  to  Regulate  Commerce,  as  amended 
to  date,  sec.  15. 

But  we  are  of  the  opinion  that  this  court  really  has 
no  jurisdiction  of  the  case.  It  is  true  that  the  acts  of 
Congress  are  binding  on  the  States,  and  that  we  have 
held  that  our  State  courts  may  enforce  rights  of  action, 
in  general,  arising  under  federal  statutes;  yet  there 
are  two  qualifications — one,  where  exclusive  jurisdic- 
tion is  vested  in  the  courts  of  the  United  States,  and 
the  other  where  the  nature  of  the  matter  is  such  that 
we  cannot  properly  or  safely  deal  with  it,  or  the  State 
courts  are  unfitted  for  the  work.    Divine  v.  Bank,  125 
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Tenn.,  98, 140  S.  W.,  747,  39  L.  R.  A.  (N.  S.),  586.  The 
act  and  its  amendments  were  designed  to  secure  reason- 
able interstate  rates,  and  to  prevent  discrimination. 
The  commission  is  given  large  powers  not  only  to  fix 
or  adjust,  raise,  or  lower  rates,  but  to  make  rules 
whereby  these  rates  can  be  created  or  arranged,  and 
used  without  doing  injustice,  creating  undue  hardship, 
or  operating  so  as  to  produce  discrimination.  If  the 
State  courts  should  undertake  to  construe  these  rules, 
as  well  as  the  provisions  of  the  statutes  (and  both  must 
be  done  to  rightly  administer  the  law),  there  would  be 
great  danger  of  conflicting  decisions  and  resultant  con- 
fusion. It  is  essential,  we  think,  to  the  harmonious 
working  of  the  system  that  it  be  left  wholly  in  the  hands 
of  the  commission  and  the  federal  courts.  And  we 
think  Congress  so  intended.  It  is  true  section  22  con- 
tains the  following  clause : 

"Nothing  in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing  at  common 
law  or  by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies. ' ' 

**This  clause  however,"  said  the  supreme  court  of 
the  United  States  in  Texas  &  P.  R,  Co.  v.  Abilene  Cot- 
ton Oil  Co.,  204  U.  S.,  446,  447,  27  Sup.  Ct.,  350,  358  (51 
L.  Ed.,  553,  9  Ann.  Cas.,  1075),  '*  cannot  in  reason  be 
construed  as  continuing  in  shippers  a  common-law 
right,  the  continued  existence  of  which  would  be  ab- 
solutely inconsistent  with  the  provisions  of  the  act. 
In  other  words,  the  act  cannot  be  held  to  destroy  itself. 
The  clause  is  concerned  alone  with  rights  recognized 


7  Thompson]  SEPTEMBER  TEEM,  1915.  227 


Coal  &  Iron  Co.  v.  Railroad. 


in  or  duties  imposed  by  the  act,  and  the  manifest  pur- 
pose of  the  provision  in  question  was  to  make  plain 
the  intention  that  any  specific  remedy  given  by  the  act 
should  be  regarded  as  cumulative,  when  other  appro- 
priate common-law  or  statutory  remedies  existed  for 
the  redress  of  the  particular  grievance  or  wrong  dealt 
with  in  the  act. ' ' 

We  know  of  no  common-law  remedies  that  could  be 
applied  to  the  ca&e  before  us  that  would  not  be  wholly 
inconsistent  with  the  provisions  and  purposes  of  the 
Interstate  Commerce  Act  and  its  amendments.  It  re- 
sults that  the  original  bill,  and  the  cross-bill  must  be 
dismissed  for  want  of  jurisdiction  of  the  subject-mat- 
ter. 
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MoBGAN  Bros,  et  al.  v.  Dayton  Coal  &  Iron  Co., 

Limited,  et  al. 

{Knoxville.    September  Term,  1915.) 

1.  BANKRUPTCY.     Conflicting   Jurisdiction.     State   and   federal 
courts. 

The  commencement  of  a  bankruptcy  proceeding  against  a  cor- 
poration, in  which  there  has  been  no  adjudication  of  bankruptcy 
and  no  receiver  appointed,  is  insufficient  to  deprive  the  State 
court  of  Jurisdiction  of  a  general  creditors'  bill  against  the  cor- 
poration.    iPosU  vv.  236-238.) 

Cases  cited  and  approved:  Hobbs  v.  Head  &  Dowst  Co.,  184 
Fed.,  414;  Virginia  Iron,  Coal  &  Coke  Co.  v.  Olcott,  197  Fed., 
784;  Ben  wood  Brewing  Co.  (D.  C),  202  Fed.,  326. 

Case  cited  and  distinguished:  New  River  Loan  &  Land  Co.  v. 
Ruffner  Bros.,  165  Fed.,  881. 

2.  APPEAL  AND  ERROR.    Conflicting  Jurisdiction.     Presentation 
of  question. 

The  objection  to  jurisdiction  of  the  State  courts  of  a  general 
creditors'  bill  because  of  commencement  of  bankruptcy  pro- 
ceedings against  the  defendant  should  be  presented  in  the 
trial  court,  and,  if  overruled,  an  appeal  taken  from  the  decision. 
(Po8t,  p.  238.) 

3.  CORPORATIONS.     Creditors'  suit.     Pleading.     Bill. 

Where  the  complainants  in  a  creditors'  bill  attack  the  validity 
of  a  mortgage  and  bonds  given  by  defendant  corporation,  the 
bill  should  set  out  facts  relied  upon  to  establish  fraud  in  the 
transaction,  and  mere  general  statements  will  not  suffice. 
(Post,  pD.  289,  240.) 

Case  cited  and  approved:     Merriman  v.  Lacefleld,  51  Tenn.,  217. 

Case  cited  and  distinguished:  Kelley  Bros.  v.  Fletcher,  94  Tenn., 
7. 
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4.  FRAUDULENT  CONVEYANCES.    Pleading.    Issues  and  proof. 
Where  a  general  creditors'  bill  undertakes,  in  connection  with 

general  statements  of  fraud,  to  state  in  detail  why  the  trans- 
action is  attacked,  and  upon  what  grounds  it  is  claimed  to 
be  fraudulent,  the  proof  will  be  limited  to  such  allegation. 
(Post,  t>0.  239.  240.) 

5.  CORPORATIONS.    Foreign  corporations.    Validity  of  contracts. 
Filing  charter. 

That  a  foreign  corporation  was  not  authorized  to  do  business 
in  the  State,  not  having  filed  its  charter  with  the  secretary 
of  State  as  required  by  statute,  does  not  render  a  mortgage 
and  debentures  of  tbe  corporation  void.     (Post,  pp,  240-242.) 

Case  cited  and  approved:  Louisville  Property  Co.  v.  Mayor  & 
City  Council  of  Nashville,  114  Tenn.,  218. 

6.  CORPORATIONS.    Creditors'  suit.    Pleading.    Issues  and  proof. 

Where  a  creditors'  bill  against  a  mining  corporation  alleged  that 
l>onds,  which  purported  to  be  for  the  purpose  of  taking  up 
outstanding  indebtedness,  were  in  fact  issued  to  protect  the 
company  in  the  event  of  any  calamity,  such  as  an  explosion  in 
the  mines,  proof  that  the  holders  of  the  corporate  stock  under- 
took, by  various  reorganizations,  to  exchange  their  stock  hold* 
ings  for  bonds  of  the  defendant  company  forms  no  basis  of  a 
decree  for  complainants.     (Post,  pv.  242,  243^) 

7.  CORPORATIONS.     Contracts.     Validity.      Evidence. 
Where  the  parties  by  their  pleadings  and  stipulations  have  made 

a  case  where  a  corporation  has  purchased  property  necessary 
and  proper  for  corporate  use  and  issued  therefor  its  capital 
stock  and  bonds,  a  prima  facie  case  of  valid  payment  for  the 
stock  and  bonds  is  established.     (Post,  pp,  243-245.) 

Case  cited  and  distinguished:  Kelley  Bros.  v.  Fletcher,  94  Tenn., 
7. 

8.  CORPORATIONS.     Bonds.     Rights  of  holders. 

Bonds  of  a  corporation,  payable  to  a  certain  bank  or  other  regis- 
tered holder  for  the  time  being,  and  providing  in  case  of  a 
registered  transfer  that  the  principal  and  interest  will  be  paid 
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without  regard  to  any  equity  between  the  company  and  the 
original  or  any  Intermediate  holder,  wheUier  technloally  nego- 
tiable or  not,  are  free  from  equitable  defenses  in  the  hands 
of  an  innocent  holder.    (PoHt  pp.  245-264.) 

Cases  cited  and  approved:  Strauss  v.  United  Telegfam  Co.» 
164  Mass.,  130;  Raymond  v.  Middleton,  29  Pa.,  530. 

Cases  cited  and  distinguished:  Cronin  v.  Patrick  County  (C.  C), 
S9  Fed.,  79;  De  Voss  v.  City  of  Richmond,  18  Grat.  (59  Va.). 
338;  In  re  Goy  &  Co.,  2  L.  R.  Ch.  Div.,  149;  In  re  Taylor's 
Agreement  Trusts,  2  L.  R.  Ch.  Div.,  737;  In  Re  Gas  Co.,  20  L. 
T.,  40;  In-Re  Tea  Co.,  10  L.  R.  Equity  Cases,  157. 

V 

9.    CORPORATIONS.     Fraudulent  conveyances.     Persons  entitled 
to  assert  Invalidity.    Subsequent  creditors. 

The  bonds  and  mortgage  of  a  corporation  may  be  attacked  on  the 
ground  that  they  are  invalid  as  conveying  consumable  prop- 
erty or  reserving  other  benefits  to  the  mortgagor,  who  is  per- 
mitted to  continue  in  possession,  by  subsequent  creditors. 
{Post,  pp.  254-262.) 

Cases  cited  and  aproved:  Martin  v.  Oliver,  28  Tenn.,  565;  Gil- 
bert V.  Peppers,  65  W.  Va.,  355;  McKeldln  v.  Gouldy,  91  Tenn., 
677. 

Cases  cited  and  distinguished:  Tennessee  Nat.  Bank  v.  Bbbert, 
56  Tenn..  165:  Scott  v.  Keane.  87  Md.,  723 :  Bank  v.  Watklns,  126 
Tenn.,  453. 

10.  CORPORATIONS.    Bonds.    iMortgages.    Const ructton.. 

The  court  will  not,  unless  constrained  to  do  so  by  the  terms  of 
the  instrument  in  the  light  of  the  surrounding  circumstances, 
give  to  corporate  bonds  and  mortgage  such  an  interpretation 
ae  would  make  them  void.     iPosty  pp.  262,  263.) 

Case  cited  and  distinguished:     Gemt  v.  Floyd,  131  Tenn.,  122. 

11.  CORPORATIONS.     Fraudulent  conveyance.     Persons  entitled 
to  assert  invalidity.    Subsec|uent  creditors. 

Where  the  property  desctibed  on  the  face  of  a  corporate  mortgage 
is  not  of  such  nature  as  to  maire  it  fraudulent  and  void,  it  can- 


7  Thompson]  SEPTEMBER  TERM,  1915.  231 

Morgan  Bros.  v.  Coal  &  Iron  Co. 

not  be  attacked  by  Bubsequent  creditors  on  the  ground  that 
the  generaPconveying  clause  includes  property  not  proper  to 
be  mortgaged,  the  possession  and  use  of  which  is  reserved  to 
the  mortgagor.    {Poatt  pp.  263,  264.) 

12.  CORPORATIONS.    Mortgage.    Construction.    EJutdem  Generis. 
"Air  property  and  estate." 

In  a  mortgage,  describing  the  property  conveyed  as  onineral 
lands,  furnaces,  equipment,  etc.,  and  "all  property  and  estate 
wherever  situate,"  the  quoted  phrase  refers  to  all  property  of 
a  similar  nature  which  may  have  been  overlooked  in  the  detailed 
description,  and  does  not  include  cash  on  hand,  commissary 
stock,  iron  ore,  pig  iron,  etc.,  nor  accounts  receivable.  (Post, 
pp.  264-267.) 

Cases  cited  and  approved:  Lynchburg  v.  N.  &  W.  R.  R.  Co.,  80 
Va.,  249:    Benton  v.  Benton.  63  N.  H..  289. 

Case  cited  and  distinguished:    Williams  v.  Williams,  18  Tenn.,  26. 

13.  CHATTEL  MORTGAGES.    Transactions  invalid.     Retention  of 
possession  by  mortgagor.     Consumable  property. 

A  mortgage  upon  property  necessarily  consumable  in  its  use, 
where  possession  and  use  is  reserved  in  the  grantor,  is  fraudu- 
lent upon  its  face  and  void.     (Post,  pp.  267-281.) 

Cases  cited  and  approved:  Bank  v.  Brier,  95  Tenn.,  331;  Austin 
V.  Bell.  20  Johns.  (N.  Y.).  446;  Mackie  v.  Cairns.  5  Cow.  (N.  Y.), 
566;  Ross  v.  Young,  37.  Tenn.,  629;  Bodley  v.  Goodrich,  7  How., 
276-278;  Bank  of  Rome  v.  Haselton,  83  Tenn.,  237;  Lowenstein 
Bros.  V.  Love,  84  Tenn.,  660;  Wfide  et  al.  v.  Green,  22  Tenn., 
549;  Alabama  Nat.  Bank  v.  Coal  &  Ry.  Co.,  108  Ala.,  288; 
Johnston  &  Stewart  v.  Riddle,  70  Ala.,  219;  Am.  Bridge  Co.  v. 
Heidelbach,  94  U.  S.  798;  Fosdick  v.  Schall,  99  U.  S.  235;  U. 
S.  Trust  Co.  V.  Railroad,  150  U.  S..  a07. 

Cases  cited  and  distinguished:  Darwin  v.  Handley,  11  Tenn., 
502;  Somerville  v.  Horton,  12  Tenn.,  549;  Masson  v.  Anderson, 
62  Tenn.,  290;  Doyle  v.  Smith,  41  Tenn.,  15;  Tenn.  Nat.  Bank  v. 
Elbert  &  Co.,  56  Tenn.,  153;  Bank  v.  Erwin,  2  Shan.  Cas.,  444; 
N.  Y.  Security  &  Trust  Co.  v.  Saratoga  Gas  &  Electric  Light 
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Co.,  159  N.  Y.,  137;  Clay  v.  Railroad  Co.,  53  Tenn.,  421;  Knapp 
y.  Milwaukee  Trust  Co.,  216  U.  S.,  552. 

14.  CHATTEL  MORTGAGES.  Rights  of  Creditors.  Retention  of 
posseseion  by  mortgagor. 

A  mortgage  on  a  stock  of  merchandise,  with  possession  and 
right  to  continue  business  reserved  to  the  mortgagor,  is  fraud- 
ulent upon  its  face  and  void.     {Poatf  pp.  267-281.) 

15.  CHATTEL  MORTGAGES.  Riohts  of  creditors.  Retention  of 
possession  by  mortgagor. 

A  mortgage  on  personalty  not  necessarily  consumable  in  its 
use,  where  possession  and  right  to  use  the  property  is  reserved 
in  the  grantor,  will  not  be  held  invalid,  unless  it  appears  from 
the  instrument  as  a  whole  that  the  reservation  is  inconsistent 
with  the  purposes  of  the  instrument  and  is  for  the  general 
benefit  and  advantage  of  the  grantor.    {Post,  pp.  267-281.) 

16.  CORPORATIONS.  Mortgage.  Construction  and  operation. 
Rents  and  profits. 

.  Under  a  mortgage  by  a  going  concern  of  its  real  estate,  plant, 
and  establishment,  together  with  its  income,  issues,  and  profits, 
choses  in  action,  etc.,  reserving  a  right  of  user  and  enjoyment 
in  the  grantor  until  default,  and  giving  the  mortgagee  the 
right  to  enter  and  take  charge  of  the  plant  and  operate  it  to 
discharge  the  mortgage  debt,  the  income,  issues,  profit,  etc., 
do  not  pass  under  the  lien  of  the  mortgage  until  default  and 
possession  thereunder  by  the  trustee,  and  the  lien  then  only 
attaches  to  such  Income,  issues,  etc.,  as  arise  after  defauult  and 
possession  thus  taken.    (Post,  pn.  267-281.) 

17.  CORPORATIONS.  Fraudulent  conveyance.  Transactions  in- 
valid.   Retention  of  possession  by  mortgagor. 

A  mortgage  by  a  corporation  of  its  real  estate,  plant,  equipment, 
stock,  bonds,  leases,  together  with  the  issues  and  profits,  re- 
serving in  the  mortgagor  the  right  of  possession  until  default 
and  possession  taken  by  the  mortgagee,  does  not  indicate  that 
the  reservations  are  made  for  the  benefit  of  the  mortgagor 
and  to  cover  up  the  property  from  other  creditors,  and  it  not 
invalid  as  to  such  creditors.     {Post,  pp.  281,  282.) 
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18.  CORPORATIONS.    Foreign  corporations,     insolvency. 

Acts  1877,  eh.  31,  sec.  5,  providing  that,  on  insolvency  of  a  foreign 
corporation  carrying  on  business  in  the  State,  resident  credit- 
ors have  a  priority  over  simple  contract  creditors  of  any  other 
country.  Is  valid  to  the  extent  that  corporations  of  another 
State  will  be  deferred  thereunder  to  resident  creditors.  (Post, 
pp,  282,  283.) 

Acts  cited  and  construed:    Acts  1877,  ch.  31,  sec.  5. 

Cases  cited-  and  approved:  McClung  v.  Ejmbreevllle,  etc.,  Co., 
103  Tenn.,  399;  Blake  v.  McClung,  172  U.  S.,  239. 

19.  TREATIES.    Construction.     H ay-Pa uncefote  treaty. 

The  Hay-Pauncefote  Treaty  (31  Stat.  1939)  art.  2,  providing  that 
the  citizens  or  subjects  of  each  of  the  contracting  parties  have 
full  power  to  dispose  of  their  personal  property  within  the 
territories  of  the  other,  by  testament,  donation,  or  otherwise, 
does  not  afPect  the  validity  or  application  of  Acts  1877,  ch.  31, 
sec.  5.  driving  resident  creditors  of  an  Insolvent  foreign  corpo- 
ration a  preference  over  nonresidents.    (Post,  pp.  283,  284.) 


PROM  RHEA. 


Appeal  from  the  Chancery  Court  of  Rhea  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — ^V. 
C.  Allen,  Chancellor. 

Geo.  H.  West,  Williams  &  Lancaster  and  Allison, 
Lynch  &  Phillips,  for  plaintiffs. 

W.  B.  Mn^LER,  for  defendant  receiver. 

John  K.  Shields,  Sizer,  Chambliss  &  Chambliss 
and  JoLiNE,  Larkin  &  Rathbone,  for  defendants. 
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Mr.  Special.  Justice  Frantz  delivered  the  opinion  of 
the  Court. 

The  original  bill  in  this  cause  was  filed  in  the  chan- 
cery court  of  Rhea  county,  Tenn.,  June  15,  1913,  being 
a  general  creditors'  bill  filed  for  the  purpose^ of  ad- 
ministering the  assets  of  the  Dayton  Coal  &  Iron  Com- 
pany, Limited,  a  corporation  under  the  laws  of  Great 
Britain.  Several  amended  bills  were  filed,  but  ihe 
amended  and  supplemental  bill  of  January  5,  1914,  is 
the  one  brought  into  the  record  in  this  cause,  and  con- 
tains the  detailed  charges  upon  which  the  issues  were 
made  which  are  now  before  the  court  for  decision. 

Quite  a  number  of  questions  are  raised  in  the  plead- 
ings. We  will  briefly  state  those  which  are  here  for 
decision  of  this  court. 

The  main  question  involved  is  the  validity  of  a  cer- 
tain mortgage  made  to  the  Central  Trust  Company  of 
New  York,  as  trustee,  on  October  1,  1902,  to  secure 
bonds  to  the  amount  of  100,000  pounds  sterling,  and 
the  validity  of  the  debentures  themselves  is  assailed  up- 
on grounds  which  will  be  set  out  more  in  detail  at  a 
later  point  in  this  opinion. 

The  chancellor  decreed  that  the  said  mortgage  was 
void  because  it  covered  property  which  was  consum- 
able in  its  use,  and  annulled  and  set  aside  said  mort- 
gage. With  respect  to  the  validity  of  the  bonds  the 
chancellor  decreed  that  the  record  would  not  justify  a 
decree  declaring  them  invalid,  but  held  that  the  holders 
of  the  bonds  should  produce  and  prove  their  claims  be- 
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fore  the  clerk  and  master  on  a  referance  as  other  cred- 
itors. The  court  of  civil  appeals  affirmed  the  holding 
of  the  chancellor  with  respect  to  the  mortgage,  but  held 
with  respect  to  the  debentures  that  they  were  entitled 
to  participate  as  creditors  in  the  assets  of  the  corpora- 
tion— '*  alone  upon  the  basis  of  the  actual  consideration 
they  paid  for  the  same,  which  consideration  so  paid 
went  into  the  treasury  of  the  said  Dayton  Company; 
Tennessee  creditors,  as  aforesaid,  being  first  paid." 

Both  complainants  and  defendants  have  brought  the 
cause  to  this  court  by  proper  petition  for  certiorari; 
and  it  is  likewise  brought  here  by  the  Bank  of  Mon- 
treal upon  a  question  hereinafter  to  be  discussed ;  and 
errors  have  been  assigned,  which  we  will  consider. 

We  are  met  with  a  preliminary  question  pertaining 
to  our  jurisdiction  to  determine  this  cause,  arising  as 
follows : 

The  James  Supply  &  Hardwiare  Company  and  oth- 
er creditors  have  filed  their  petition  in  this  cause, 
the  same  being  filed  upon  the  day  the  case  was 
heard  by  thi^  court  at  the  present  term  (the  same 
having  been  heard  at  the  last  term  and  reassigned  to 
.the  docket  for  argument  at  the  present  term)  which  pe- 
tition set  up  substantially  that  on  the  21st  day  of  June, 
1913,  a  petition  was  filed  by  them  in  the  district  court 
of  the  United  States  for  the  southern  division  of  the 
eastern  district  of  Tennessee,  seeking  to  have  the  de- 
fendant Dayton  Coal  &  Iron  Company  adjudged  a  bank- 
rupt and  its  property  administered  by  that  court  under 
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the  Bankruptcy  Act  of  1898  (Act  Cong.  July  1,  1898, 
ch.  541,  30  Stat.  544).  It  is  alleged  in  the  petition  that 
the  grounds  upon  which  the  bankruptcy  proceeding  was 
based  was  substatially  that  the  proceedings  in  this 
cause  constituted  an  act  of  bankruptcy.  It  is  further 
shown  in  the  petition  and  the  exhibits  thereto  that  a 
denial  of  the  facts  essential  to  the  adjudication  was 
duly  made,  and  that  upon  trial  in  the  United  States  dis- 
trict  court  at  Chattanooga  a  directed  verdict  was  had 
in  favor  of  the  contention  of  the  Dayton  Coal  &  Iron 
Company,  and  upon  appeal  to  the  United  States  circuit 
court  of  appeals  at  Cincinnati  this  decision  was  revers- 
ed, that  court  holding  that  under  the  facts  in  the  case 
complainants  were  entitled  to  go  to  the  jury  upon  the 
question  as  to  whether  or  not  this  corporation  had  com- 
mitted an  act  of  bankruptcy  within  the  purview  of  the 
act.  It  was  alleged  in  the  petition  that  the  case  was 
remanded  to  the  United  States  district  court  at  Chat- 
tanooga, where  it  will  stand  for  trial  at  the  next  term 
of  that  court.  After  the  recitation  of  these  facts, 
petitioners  pray  as  follows : 

*  *  Wherefore  petitioners  present  the  facts  for  the  in- 
formation of  the  court  and  pray  the  court  to  grant  a 
stay  of  proceedings  in  this  case  as  required  by  law." 

This  petition  was  answered,  and  the  defenses  thereto 
were :  First.  That  it  com^s  too  late ;  that  it  is  not  veri- 
fied and  is  not  accompanied  by  a  full  transcript  of  the 
record.  Second.  That  the  most  that  can  be  said  is 
that  the  bankruptcy  court  might  have  authority,  upon 
proper  adjudication,  to  assume  exclusive  jurisdiction 
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of  the  property  in  question,  but  that  it  has  not  done 
so ;  that  no  adjudication  in  bankruptcy  has  been  had  by 
the  federal  court,  and  that  the  federal  court  has  never 
appointed  any  receiver  of  the  property,  or  made  any 
order  by  which  it  has  attempted  to  take  or  assert  ex- 
clusive jurisdiction  of  the  administration  of  this  bank- 
rupt's property.  The  latter  position  is,  in  our  judg- 
ment, manifestly  sound.  We  pretermit  any  discussion 
as  to  whether  or  not,  the  State  court  having  acquired 
jurisdiction  of  this  case  prior  to  the  filings  of  the  peti- 
tion in  bankruptcy,  it  is  entitled  to  proceed  to  final 
decree  with  respect  to  the  issues.  In  the  case  of  New 
River  Loan  <&  Land  Co.  v.  Ruffner  Bros.,  165  Fed.,  881, 
91  C.  C.  A.,  559,  the  question  was  passed  on  by  the 
United  States  court  of  appeals  for  the  fourth  district. 
The  syllabus  of  that  case  is  as  follows : 

''A  district  court  as  a  court  of  bankruptcy  has  ex- 
clusive power  to  determine  whether  a  suit  pending  in 
a  State  court  should  be  stayed  or  not,  and  the  exercise 
of  this  power  rests  in  the  discretion  of  the  judge,  which 
will  not  be  reviewed  by  an  appellate  court  unless  it  ap- 
pears to  have  been  abused. ' ' 

This  holding  seems  to  have  been  specifically  approv- 
ed in  Hobbs  v.  Head  &  Dowst  Co.,  184  Fed.,  414,  106 
C.  C.  A.,  519,  and  in  Virginia  Iron,  Coal  d  Coke  Com- 
pany V.  Olcott,  197  Fed.,  734,  117  C.  C.  A.,  124,  and  in 
Benwood  Brewing  Company  (D.  C),  202  Fed.,  326.  In 
the  case  at  bar  it  is  not  contended  that  the  federal  court 
has  undertaken  to  take  jurisdiction  of  the  administra- 
tion of  the  affairs  of  this  corporation.    There  has  been 
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no  adjudication  in  bankruptcy,  and,  in  fact,  it  appears 
from  the  answer  of  the  receivers  that  that  court  has 
refused  to  appoint  any  receiver.  If,  as  stated  in  the 
Ruffner  Case,  that  court  is  vested  with  exclusive  juris- 
diction to  determine  whether  or  not  it  shall  assume 
exclusive  jurisdiction  of  the  controversy,  it  clearly  ap- 
pears in  this  case  that  it  has  not  done  so,  and  indeed 
has  •  refused  to  assert  or  claim  such  jurisdiction,  and 
under  such  circumstances  it  is  not  only  the  right,  but 
the  duty,  of  this  court  to  proceed  to  a  determination  of 
the  questions  before  it. 

Furthermore,  we  think  the  question  should  have  been 
made,  if  at  all,  by  proper  petition  presented  to  the 
lower  court,  which,  so  far  as  this  record  shows,  was  not 
done,  or,  if  done,  that  the  action  of  the  lower  court  was 
not  seasonably  invoked  thereon,  and  appeal  taken. 

The  assignment  of  error  filed  on  behalf  of  the  com- 
plainant goes  to  the  action  of  the  court  in  refusing  to 
declare  the  debentures  null  and  void  by  reason  of  the 
fact  that  they  are  not  supported  by  any  valid  consider- 
ation. We  will  consider  this  assignment  along  with 
assignments  Nos.  7  and  8,  filed  on  behalf  of  the  Central 
Trust  Company  and  the  Scottish  Banks.  These  assign- 
ments are  to  the  effect  that  the  court  of  appeals  erred 
in  remanding  the  case  to  the  chancery  court  for  further 
proof  as  to  the  debt  of  the  petitioner  banks,  and  in  lim- 
iting the  participation  of  the  petitioners  to  the  consid- 
eration paid  which  ' '  went  into  the  treasury  of  the  said 
Dayton  Company." 
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In  the  consideration  of  this  question  we  look  first 
to  the  pleadings  in  this  cause,  for  the  purpose  of  deter- 
mining what  questions  were  raised  upon  which  it  was 
competent  or  necessary  to  introduce  proof,  and  next 
to  the  proof  introduced  in  support  of  them.  With  re- 
ference to  th«  issues  made  by  the  pleadings,  it  has  been 
said  by  this  court  in  Kelley  Bros.  v.  Fletcher,  94  Tenn., 
7,  28  S.  W.  1099 : 

'  *  The  controlling  question  raised  by  the  assignments 
of  errors  and  reply  thereto  is  one  of  pleading  and  prac- 
tice. For  complainants  it  is  contended  that  the  burden 
was  upon  the  defendants  to  show,  by  proof,  independ- 
ent of  the  fact  of  assignment  by  Lambie  and  acceptance 
by  the  corporation,  that  the  property  assigned  by  him 
to  the  corporation  was  reasonably  worth  the  par  value 
of  his  stock;  while,  on  the  other  hand,  the  contention 
for  the  defendants  is  that  it  was  incumbent  upon  the 
complainants  first  to  allege,  and  then  to  prove,  that  the 
property  so  assigned  was  not  reasonably  worth  so 
much. 

'*The  contention  of  the  defendants,  both  as  to  the 
matter  of  pleading  and  as  to  the  burden  of  proof,  is 
well  sustained  upon  principle  and  upon  authority.  It 
is  a  fundamental  maxim  in  chancery  pleading  and 
practice  that  the  complainant  must  give  the  defendant 
notice  of  the  case  to  be  made  against  him,  by  alleging 
in  the  bill  the  facts  intended  to  be  proved,  and  that 
proof  of  facts  not  so  alleged  will  be  rejected  because 
not  responsive  to  the  issue.  Story  on  Equity  Pleading, 
sees.  27,  28,  257;   1  DanielPs  Chancery  Pleading  and 
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Practice,  327, 952 ;  Beach  on  Modem  Eq.  Prac,  sees.  89, 
95,  99 ;  Merrima/n  y.  Lace  field,  4  Heisk.,  217 ;  Austin  v. 
Ba/mseyy  3  Tenn.,  ch.  121. 

**It  having  been  lawful  for  Lambie  to  sell,  and  for 
the  corporation  to  buy,  such  property  as  he  assigned 
in  payment  of  his  stock,  and  they  having  exchanged 
one  for  the  other,  we  can  see  no  good  reason  why  their 
contract  in  that  behalf  should  not  be  binding  upon  all 
parties  concerned  or  affected  thereby,  so  long  as  it  re- 
mains unimpeached.  Nothing  appearing  to  the  con- 
trary, the  law  presumes  the  contract  to  have  been  made 
in  good  faith,  and  the  property  of  Lambie  to  have  been 
sold  and  bought  at  a  fair  valuation ;  and  when  th-e  de- 
fendants established  the  fact  of  the  contract  and  its 
terms,  without  more,  they  thereby  made  a  prima  facie 
case  of  valid  payment  by  Lambie. ' ' 

In  other  words,  it  is  fundamental  in  cases  of  this 
character  that  the  complainant  shall  set  out  facts  upon 
which  he  relies  to  establish  a  fraud  in  the  transaction. 
Mere  general  statements  will  not  suflSce,  and  especially 
when  the  complainant  undertakes,  after  general  state- 
ments oif  fraud  or  in  connection  with  general  state- 
ments of  fraud,  to  state  in  detail  why  the  transaction 
is  attacked  and  upon  what  grounds  he  claims  it  to  be 
fraudulent,  his  proof  will  be  limited  to  sudh  allegation. 

Referring  to  the  pleadings  in  the  cause :  After  stat- 
ing that  the  mortgage  and  debentures  were  null  and 
void,  the  reasons  therefor  are  given  in  some  detail. 
It  was  claimed,  first,  that  the  Dayton  Company  No.  3, 
which  executed  the  mortgage  and  debentures,  was  not 
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authorized  to  do  business  in  Tennessee,  not  having 

filed  its  charter  with  th«  secretary  of  State  in  compli- 
ance "with  our  statute.  This  allegation  of  fact  is  sus- 
tained by  the  record,  but  it  is  unsound  in  law,  and  we 
do  not  understand  that  it  is  now  insisted  upon.  At  any 
rate,  the  question  is  settled  at  least  by  analogy  by  the 
decision  of  this  court  in  Louisville  Property  Company 
V.  Mayor  and  City  Council  of  Nashville,  114  Tenn.,  213, 
84  S.  W.,  810,  in  which  it  was  held  by  this  court  that 
where  a  foreign  corporation  acquires  property  within 
the  State  of  Tennessee  without  complying  with  the  re- 
quirements of  our  statutes,  such  acquisition  is  valid  as 
against  every  one  save  the  State.  So  there  is  no  merit 
in  this  contention. 

The  next  contention  is  that  the  mortgage  upon  its 
face  covers  property  consumable  in  its  use,  and  for 
that  reason  is  null  and  void.  This  contention  will  be 
considered  at  a  later  point  in  this  opinion. 

It  is  next  alleged  in  the  bill  that  the  debentures  in 
question  purported,  upon  th-e  face  of  the  transaction, 
to  be  used  in  retiring  and  paying  other  outstanding 
and  matured  debentures  of  the  Dayton  Company,  and 
that  there  was  not  in  fact  at  the  time  any  valid  out- 
standing debentures  of  the  Dayton  Company,  and  that 
it  was  not  the  purpose  of  said  Dayton  Company  to  use 
the  said  new  debentures  to  take  up  and  retire  any  valid, 
outstanding,  and  matured  debentures.  Then,  proceed- 
ing to  a  detailed  statement  of  the  fraudulent  purposes 
for  which  said  original  debentures  were  issued  and  for 
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which  the  mortgage  and  debentures  in  question  were 
issued  the  complainants  allege  that  at  the  time  the 
bonds  were  issued  they  were  never  sold  or  dispos^ed  of, 
but  that  they  were  issued  because  the  company  had 
suffered  several  calamities  by  way  of  explosions  in  its 
mines,  and  that  upon  the  suggestion  of  an  American 
friend  of  an  officer  of  the  Dayton  Company  that  it  was 
customary  in  this  country  for  corporations  to  protect 
themselves  in  this  manner,  a  bond  issue  was  placed  up- 
on the  property,  and  that  it  was  placed  on  this  proper- 
ty for  that  purpose  and  for  no  other  purpose;  that 
the  bonds  were  not  in  fact  disposed  of,  and  never  con- 
stituted an  outstanding  bona  fide  debt  of  said  company. 
It  is  alleged  that  it  never  was  the  intention  to  take  up 
and  retire  any  other  outstanding  bonds  or  debentures 
of  the  company ;  but,  on  the  contrary,  that  they  were 
executed  for  the  sole  purpose  of  having  them  stand^  as 
a  security  or  protection  to  the  property  of  th-e  compa- 
ny in  the  event  any  calamity  of  the  kind  already  de- 
scribed (explosion  in  the  mines)  should  occur  in  the 
future.  It  is  alleged  that  none  of  the  bonds  were  sold; 
that  the  company  received  no  benefit  from  any  disposi- 
tion of  them;  that  at  no  time  did  it  pay  any  interest 
coupons  upon  the  same ;  and  that  if  for  any  fact  they 
were  outstanding,  they  were  transferred  long  after 
they  were  due,  and,  in  fact,  only  a  few  days  before  or 
a  few  days  after  the  bill  in  this  cause  was  filed. 

Now,  these  are  the  allegations  in  the  bill  which  un- 
dertake to  describe  the  fraud  complained  of  with  par- 
/ticularity,  and  upon  these  allegations  the  issues  were 
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made.  It  is  not  contended  that  th-ere  is  any  proof  in 
this  record  to  support  any  of  them.  The  statement  in 
the  record  that  some  traveling  man  told  an  employee 
that  such  was  the  intention  of  the  bond  issue,  and  this 
employee  mentioned  it  to  one  of  the  managers  of  the 
company,  and  that  he  smiled  is  hardly  enough  to  cre- 
ate even  a  suspicion  in  the  minds  of  any  one  that  these 
were  the  actual  facts  of  the  case.  It  is  elemental  that 
pleadings  without  proof,  or  proof  without  pleadings, 
will  not  form  the  basis  of  a  judgment  or  decree  of  the 
court.  The  pleadings  in  this  cause  make  out  one  case 
of  fraud  in  so  far  as  the  validity  of  the  debentures  are 
concerned,  and  the  argument  now  adduced  upon  the 
record  proceeds  upon  an  entirely  different  theory.  We 
find  no  allegation  in  this  bill  to  the  effect  that  the  hold- 
ers of  the  stock  in  this  corporation  undertook,  by  va- 
rious reorganizations  of  the  corporation,  to  swap  their 
stockholdings  for  bonds  of  this  company — such  is  the 
argument  now.  It  is  not  competent  to  attack  the  valid- 
ity of  a  proceeding  of  this  kind  by  the  proof,  even  if 
the  proof  justified  it,  without  some  pleading  upon 
which  to  base  it.  No  such  charge  is  contained  in  any 
o*f  the  bills,  and,  in  fact,  even  if  the  question  were  prop- 
erly made  in  the  pleadings,  it  is  not  supported  by  the 
proof. 

There  had  been  three  previous  corporations  with  the 
same  name  previously  organized  under  the  laws  of 
Great  Britain,  one  in  1883,  one  in  1884,  and  a  leasing 
company  in  1895.  The  bills  charge  in  substance,  that 
all  of  these  corporations  had  been  liquidated  under  the 
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laws  of  Great  Britain ;  that  the  property  had,  by  con- 
veyance, passed  to  Donaldson  and  McKinnon,  who 
thereupon  transferred  it  to  the  present  company.  The 
contract  under  which  this  transfer  was  made  recited 
that  Jas.  Watson  &  Co.  were  the  beneficial  owners  of 
the  property.  We  are  asked  to  infer  that,  although 
the  companies  had  been  liquidated  under  the  laws  of 
Great  Britain,  James  Watson  &  Co.  were  the  beneficial 
owners  by  reason  of  their  stockholdings  in  the  pre- 
vious companies.  It  appears  by  the  pleadings  and 
stipulations  of  counsel  in  this  cause  that  the  property 
passed  out  of  the  hands  of  Donaldson  and  McKinnon 
to  the  present  company  in  consideration  of  £80,000  of 
its  bonds  and  a  considerable  block  of  its  capital  stock. 
There  is  no  proof  in  this  record  that  the  property  was 
not  reasonably  worth  the  amount  thus  paid  for  it  by 
the  corporation;  and,  as  said  by  this  court  in  Kelley 
Bros.  V.  Fletcher,  supra : 

**It  having  been  lawful  for  Lambie  to  sell,  and  for 
the  corporation  to  buy,  such  property  as  he  assigned 
in  payment  of  his  stock,  and  they  having  exchanged 
on-e  for  the  other,  we  can  see  no  good  reason  why  their 
contract  in  that  behalf  should  not  be  binding  upon  all 
parties  concerned  or  affected  thereby,  so  long  as  it  re- 
mains unimpeached.  Nothing  appearing  to  the  con- 
trary, the  law  presumes  the  contract  to  have  been  made 
in  good  faith,  and  the  property  of  Lambie  to  have  been 
sold  and  bought  at  a  fair  valuation;  and,  when  the 
defendants  established  the  fact  of  the  contract  and  its 
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terms,  without  more,  they  thereby  made  a  prima  facie 
case  of  valid  payment  by  Lambie." 

So,  in  the  case  at  bar,  when  the  parties  by  their 
pleadings  and  their  stipulations  have  made  a  case 
where  by  contract  this  corporation  has  purchased 
property  necessary  and  proper  for  the  corporate  use 
and  has  issued  therefor  its  capital  stock  and  bonds,  we 
hold  that  a  prima  facie  case  of  valid  payment  for  the 
stock  and  bonds  has  been  established,  and  there  is  noth- 
ing in  this  record  to  impeach  said  transaction. 

It  follows  from  what  has  been  said  that  the  assign- 
ment of  errors  on  the  part  of  the  complainants  will  be 
overruled  and  those  on  behalf  of  the  banks  will  be  sus- 
tained to  the  extent  of  holding  that,  since  the  bonds 
held  by  them  are  shown  to  have  been  issued  upon  a  valid 
consideration,  and  since  by  stipulation  of  counsel  it  is 
shown  in  this  cause  that  they  have  been  acquired  by 
the  banks  in  the  usual  course  of  business  and  held  by 
them  as  collateral  to  an  indebtedness  largely  more 
than  the  bonds,  said  bonds  are  a  valid  and  subsisting 
obligation  of  the  Dayton  Coal  &  Iron  Company.  But, 
because  of  the  fact  that  what  we  have  said  with  respect 
to  the  bona  fides  of  this  transaction  under  which  the 
original  debentures  were  issued  applies  only  to  the  de- 
bentures issued  to  James  W.  Watson  &  Co.  and  by 
them  transferred,'  or  upon  their  order  issued,  to  the 
petitioning  banks,  and  because  it  appears  that  there 
are  other  holders  of  bonds  issued  under  the  mortgage 
for  £100,000,  and  because  it  does  not  clearly  appear 
in  this  record  what  the  consideration  was  moving  to 
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this  corporation  for  the  issuance  of  said  additional 
bonds,  it  becomes  necessary  for  us  to  examine  the  next 
question  presented  with  respect  thereto,  to  wit,  the 
negotiability  or  nonnegotiability  of  the  bonds  in  ques- 
tion. It  is  contended  on  behalf  of  the  complainants 
that  the  bonds  are  not  negotiable,  and  this  is  based  up- 
on the  fact  that  the  bonds  are  not  upon  their  face  made 
payable  to  a  certain  payee  to  his  order  or  bearer.  The 
provisions  in  the  bonds  applicable  are  as  follows : 

''The  Dayton  Coal  &  Iron  Company,  Limited  (here- 
inafter called  the  Company),  will  on  the  1st  day  of  Oc- 
tober, 1912,  or  on  such  earlier  day  as  the  principal 
moneys  hereby  secured  become  payable  in  accordance 
with  the  conditions  indorsed  hereon,  pay  to  the  Com- 
mercial Bank  of  Scotland,  Limited,  or  other,  the  reg- 
istered holder  for  the  time  being  hereof,  the  sum  of 
one  hundred  pounds." 

In  the  conditions  indorsed  on  the  bonds,  and  which, 
by  express  terms  of  the  bonds,  are  made  part  thereof, 
it  is  provided  that  the  registry  of  the  debentures  will 
be  kept  at  the  Company's  registered  oflSce  wherein 
there  will  be  entered  the  names,  addresses  and  descrip- 
tion of  the  registered  holders  of  the  bonds  and  the  par- 
ticulars of  the  debentures  by  them  held,  respectively, 
and  that  this  registry  will  be  open  at  all  reasonable 
hours  for  the  inspection  of  the  legal  holder  of  the  bonds 
or  his  representative.  It  is  further  provided  that  the 
registered  holder  will  be  regarded  as  exclusively  enti- 
tled to  the  benefit  of  the  debenture,  and  that  the  Com- 
pany shall  not  be  bound  to  enter  in  register  notice  of 
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any  trust  or  to  recognize  any  right  in  any  other  person 
save  as  therein  provided.  It  is  further  provided  that 
every  transfer  of  this  debenture  must  be  made  in  writ- 
ing under  the  hand  of  the  registered  holder  or  his  le- 
gal representative,  and  that  the  transfer  must  be  de- 
livered at  the  registered  oflSoe  of  the  Company,  with  a 
fee  of  two  shillings  and  sixpence  and  such  evidence  of 
identity  or  title  as  the  Company  may  reasonably  re- 
quire. It  is  further  provided  that  no  transfer  will  be 
registered  during  the  seven  days  immediately  preced- 
ing the  days  of  this  debenture  fixed  for  payment  of  in- 
terest. It  is  further  provided  that  the  principal  and  in- 
terest evidenced  by  the  debenture  will  be  paid  without 
regard  to  any  equity  between  the  Company  and  the 
original  or  any  intermediate  holder  thereof,  and  that 
the  receipt  of  the  registered  holder  of  such  principal 
and  interest  shall  be  a  good  discharge  to  the  Company 
of  the  same. 

The  question  presented  for  the  considerations  of  this 
court  is :  Is  such  a  bond  negotiable,  or,  if  not  negotia- 
ble, is  the  agreement  contained  within  condition  7, 
above  referred  to,  that  the  same  will  be  paid  without 
regard  to  the  equities  between  the  Company  and  the 
holder,  a  valid  and  binding  agreem-ent,  and  will  it  be 
available  to  the  innocent  holder  in  a  contest  between 
him  and  creditors  of  the  corporation  issuing  the  obliga- 
tion t 

Mr.  Daniel,  in  his  work  on  Negotiabk  Instruments, 
thus  states  the  rule : 
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*  *  It  would  seem  from  the  few  decisions  that  exist  on 
the  subject  that  registered  bonds  are  not  negotiable, 
and  that  they  are  in  fact  registered  so  as  to  make  them 
transferable  in  such  manner  as  to  exclude  equities  be- 
tween the  original  parties  only  by  registry  upon  the 
books  of  the  corporation  issuing  them. ' ' 

He  cites  in  support  of  his  proposition  Cronin  v. 
Patrick  Comity  (C.  C),  89  Fed.,  79,  4  Hughes,  529, 
and  also  De  Voss  v.  City  of  Richmond,  18  Grat.  (59 
Ya.),  338,  98  Am.  Dec,  646. 

In  the  case  of  Cromn  v.  .Patrick  County  it  was  held 
by  the  court  in  broad  terms  that  registered  bonds  are 
nonnegotiable.  The  court,  however,  used  this  signifi- 
cant language : 

^*When  there  are  no  negotiable  words  in  a  bond,  and 
it  is  not  made  payable  to  order  or  to  bearer,  but  is  made 
payable  to  'assigns,'  the  use  of  that  word  imports  non- 
negotiability,  and  is  one  of  the  distinguishing  features 
of  a  bond  intended  to  be  nonnegotiable. ' ' 

It  is  also  to  be  noted  in  the  opinion  that,  while  the 
bonds  were  upon  their  face  to  be  registered,  upon  be- 
ing transferred  upon  certain  power  of  attorney  the 
bonds  had  never  been  in  fact  so  registered.  The  court 
in  that  case  specifically  approved  De  Voss  v.  City  of 
Richmond,  supra,  saying: 

*'In  the  case  of  De  Voss  against  the  city  of  Rich- 
mond, the  Virginia  court  of  appeals,  basing  its  deci- 
sion on  the  principles  that  have  been  indicated,  held 
that  the  holder  of  a  registered  bond  before  its  transfer 
held  it  subject  to  all  the  equities  which  the  obligor 
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might  have  against  any  prior  holder,  and  that  these 
equities  were  not  cut  off  until  the  original  bond  was 
taken  in,  and  another  bond  issued  in  lieu  of  it  to  the 
last  holder.  It  held  that  the  issuing  of  a  second  bond 
did  cut  off  all  the  equities  which  had  attached  to  the 
first,  and  carried  a  clear  legal  title  to  the  assignee  re- 
ceiving it. ' ' 

The  case  of  De  Voss  v.  City  of  Richmond  was  one 
where,  upon  registration  of  the  transfer  of  a  bond,  the 
old  bond  was  taken  up  and  a  new  one  issued  to  the 
transferee,  and  although  it  was  stated  in  the  new  bond 
issued  that  it  was  issued  in  lieu  of  the  old  bond,  giving 
the  number  of  it  and  somewhat  of  its  history,  it  was 
held  in  that  case  that  the  new  certificate  having  been 
issued  cut  off  all  defenses  arising,  or  which  might  have 
been  made,  against  the  holder  of  the  old  certificate. 

Mr.  Machen  in  his  work  on  Corporations,  vol.  2,  sec. 
1743,  states  the  rule  thus: 

**A  registered  bond  or  debenture  is  no  less  negotia- 
ble  than  a  bearer  bond.  The  difference  is  rather  in 
the  method  of  the  negotiability.  As  a  bill  or  note  pay- 
able to  order  is  negotiable,  so  is  a  registered  bond  or 
debenture.  A  transfer  by  registration  is  equivalent  to 
a'  transfer  by  indorsement  of  a  bill  or  note.  After  reg- 
istration, the  company  is  effectually  precluded  from 
raising  any  equitable  defenses  which  would  have  been 
available  against  the  transferor.  Moreover,  the  reg- 
istered transferee  cannot,  like  an  assignee  of  a  nonne- 
gotiable  chose  in  action,  sue  in  the  name  of  the  trans- 
feror, but  can  sue  in  his  own  name  only.'' 
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Howev-er,  it  is  stated  that  a  company  may  set  up 
equities  against  a  transferee  who  has  not  paid  value. 
The  author  cites  in  support  of  the  text  Strauss  v. 
United  Telegram  Co.,  164  Mass.,  130,  41  N.  E.,  57.  The 
bond  in  that  case  was  one  payable  to  bearer,  or,  if  reg- 
istered, to  the  registered  holder.  These  bonds  were 
held  negotiable  by  the  court. 

Mr.  Daniel  in  his  work  on  Negotiable  Instruments 

thus  states  another  proposition  relevant  to  this  in- 
quiry : 

'*No  precise  form  of  words  is  necessary  to  impart 
negotiability.  As  has  been  said  in  Pennsylvania,  *  or- 
der' or  *  bearer'  are  convenient  and  expressive,  but 
clearly  not  the  only  words  which  will  communicate  the 
quality  of  negotiability.  Some  equivalent  words 
should  be  used.  Words  in  a  bill,  from  which  it  can  be 
inferred  that  the  person  making  it,  or  any  other  party 
to  it,  intended  it  to  be  negotiable,  will  give  it  a  trans- 
ferable quality  against  that  person.    The  concession, 

• 

therefore,  may  be  made  that  if  the  makers  of  this  note, 
having  omitted  the  usual  words  to  express  negotiabil- 
ity, had  said  *This  note  is  and  shall  be  negotiable,'  it 
would  have  been  negotiable. ' ' 

He  cites  in  support  of  the  text  Raymond  v.  Middle- 
ton,  29  Pa.,  530,  which  clearly  supports  the  text.  We 
are  referred  to  a  number  of  English  authorities 
which,  to  a  certain  extent,  are  in  point  upon  this  in- 
quiry. 

In  the  Laws  of  England  by  the  Earl  of  Halsbury,  in 
discussing  provisions  of  this  character  in  bonds  and 
mortgages,  it  is  said : 
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**  Where  the  security  is  not  transferable  at  law,  a 
company  may,  by  the  terms  of  issue  of  the  security,  or 
by  its  subsequent  conduct,  be  estopped  from  deliying 
the  legality  of  the  security  as  against  a  bona  fide  as- 
signee for  value  without  notice  of  any  irregularity.'^ 
Page  342. 

Again,  it  is  said  by  the  same  authority  on  page  358 : 

*  *  When  the  principal  and  interest  secured  by  the  de- 
bentures are  to  be  paid  to  the  registered  holder  for  the 
time  being,  without  regard  to  any  equities  subsisting 
between  the  company  and  the  original  or  any  inter- 
mediate holder,  and  the  conditions  as  to  transfer  are 
similar  to  those  above  mentioned,  a  liquidator  is  bound 
to  register  the  transfer,  although  the  same  is  made 
after  the  liquidation  commenced,"  etc. 

In  Agra  &  Masterson's  Bank,  4  English  Ruling  Cas- 
es, it  is  said : 

'*  Generally  speaking,  a  chose  in  action,  assignable 
only  in  equity,  must  be  assigned  subject  to  the  equities 
existing  between  the  original  parties  to  the  contract, 
but  this  is  a  rule  which  must  yield  when  it  appears 
from  the  nature  or  terms  of  the  contract  that  it  must 
have  been  intended  to  be  assignable  free  and  unaffect- 
ed by  such  equities. ' ' 

In  Re  Goy  <&  Company,  Limited,  2  L.  R.  Ch.  Div., 
149,  it  is  said : 

*'As  a  general  rule,  the  transferee  of  a  chose  in  ac- 
tion stands  in  no  better  position  than  his  transferor. 
There  is  nothing,  however,  to  prevent  a  debtor  from 
contracting  with  his  creditor  that  he  will  not  avail  him- 
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self  against  a  transferee  of  any  rights  which  he  may 
possess  against  the  creditor  or  any  assignee  of  his." 

In  Re  Taylor's  Agreement  Trusts,  (1904)  2  L.  R.  Ch. 
Div.,  737,  where  the  bonds  were  made  payable  to  a  cer- 
tain person  **or  other,  the  registered  holder  for  the 
time  being, ' '  it  was  said : 

''The  object  of  the  conditions  as  here  expressed  is 
that  if  the  transferee  becomes  the  registered  holder  of 
the  debentures,  the  company  is  precluded  as  from  the 
date  of  registration  from  setting  up  as  against  the 
transferee  any  rights  it  may  have  possessed  as  against 
the  original  holder,  but  that  does  not  mean  that  the 
transferor  or  the  transferee  is  given  a  right  to  insist 
on  the  registration  of  the  transfer  so  as  to  exclude  the 
company's  equities  or  rights.  There  may  be  a  form  of 
debenture  which  excludes  a  registry  in  favor  of  a 
transferee  of  the  company's  rights  against  the  trans- 
feror, although  registration  of  the  transfer  has  not  yet 
taken  place,  but  a  debenture  in  the  form  before  me  is 
only  a  protection  to  the  transferee  when  he  has  got 
upon  the  registry. ' ' 

Another  English  case  is  that  of  Re  The  Colonial 
General  Gas  Com/pa/ny,  20  L.  T.,  40.  In  that  case  the 
bonds  were  made  payable  to  **  Knight,  his  executors, 
administrators  or  registered  assigns. ' '  It  was  provid- 
ed that  the  transfers  should  be  upon  forms  to  be  pro- 
cured at  the  oflBce  of  the  Company,  and  they  were  to  be 
produced  there  for  the  purposes  of  registration.  It 
appeared,  however,  that  the  Company  had  abandoned 
its  registration  of  bonds,  and  it  was  contended  that  the 
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bonds  were  taken  by  the  transferee  subject  to  equities  ' 
between  the  original  holder  and  the  Company  for  the 
reason  that  the  bonds  were  not  registered.  The  hold- 
ing of  the  court  was,  however,  that  since  the  Compa- 
ny had  abandoned  its  registration  that  the  trans- 
feree— 

"must  be  conceded  to  have  taken  the  debentures  free 
from  all  equities,  and  the  subsequent  transferees  can- 
not be  held  liable  in  respect  to  the  Company  ^s  demand 
against  Knight. ' ' 

In  Re  Northern  Assa/m  Tea  Company,  10  L.  R.  Eq- 
uity Cases,  157,  it  is  said : 

"This  is  a  chose  in  action,  and  the  assignment  of  a 
chose  in  action  is.  taken  subject  to  equities,  but  any  per- 
son may  release  those  equities  who  is  entitled  to  the 
benefit  of  them,  and  he  may  do  so  either  positively,  by 
words,  or  by  writing,  or  by  the  whole  course  of  his  con- 
duct.'^ 

It  was  held  in  that  case  that  the  directors  of  the 
Company  had  waived  their  rights  to  the  equity  by 
their  course  of  conduct. 

Quite  a  number  of  other  English  cases  have  been 
cited  and  examined,  but  suffiteient  has  been  said  here 
to  illustrate  the  rule  prevailing  in  England. 

These  debentures  were  issued  to  a  certain  person, 
"or  other,  the  registered  holder  for  the  time  being.'* 
It  is  provided,  as  one  of  the  conditions  in  the  bond,  that 
they  will  be  paid  without  regard  to  any  equities  exist- 
ing between  the  Company  and  any  intermediate  hold- 
er.   Nothing  could  be  plainer  than  that  the  Company 
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was  inteiiding  to  contract  on  the  face  of  the  bonds 
that  any  equities  existing  between  it  and  the  original 
holder,  or  any  intermediate  holder,  was  waived  in  fa- 
vor of  the  registered  holder  thereof.  It  was  entirely 
competent,  in  our  judgment,  for  the  parties  to  so  con- 
tract, and,  having  done  so,  and  these  bonds  having 
passed  into  the  hands  of  innocent  holders  for  value, 
such  innocent  holder  will  take  the  same  free  from  any 
equities  existing  between  the  Company  and  the  origi- 
nal holder,  or  any  intermediate  holder.  It  is  immateri- 
al, therefore,  whether  the  bonds  were  technically  nego- 
tiable or  not,  since  this  element  of  negotiability  had 
been  specifically  contracted  in  the  instrument. 

The  first  assignment  of  error  upon  the  part  of  the 
Central  Trust  Company  is  that  the  court  erred  in  hold- 
ing the  mortgage  executed  to  the  Central  Trust  Com- 
pany void  on  the  ground  that  it  conveyed  consumable 
property,  or  otherwise  reserved  benefits  to  the  mort- 
giagor ;  and  the  second  and  third  make  the  question  that 
complainants  are  subsequent  creditors  and  without  le- 
gal status  to  attack  the  mortgage.  We  dispose  of  the 
latter  contention  first. 

It  is  conceded  that  the  attack  in  this  cause  is  being 
made  by  creditors  who  became  such  subsequent  to  the 
making  and  registration  of  this  mortgage.  It  has  been 
uniformly  held  in  this  State,  in  cases  of  attack  upon 
voluntary  conveyances,  that  they  were  not  subject  to 
such  attack  upon  the  part  of  such  creditors,  but  only 
upon  the  part  of  creditors  existing  at  the  time  of  the 
making  and  record  of  the  instrument.    But  it  is  insist- 
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ed  the  case  at  bar  should  rest  upon  different  principles. 
In  tiie  case  of  voluntary  conveyances  the  instrument  is 
not  void,  but  voidable ;  while  in  the  case  at  bar,  if  th-e 
complainants  are  correct  in  their  contention,  this  in- 
strument is  not  a  voidable  instrument,  but  a  void  one. 

As  was  said  in  Tennessee  National  Bank  v.  Ehhert, 
9  Heisk.,  165: 

*  *  We  cannot  see  how  the  fact  that  the  creditors  were 
subsequent  creditors  could  have  any  bearing  on  the 
question  involved  in  that  case,  as  we  think,  by  the  great 
weight  of  authority,  the  deed  was  fraudulent  on  its 
face,  and  notice  of  the  deed  by  registration  could  only 
be  notice  of  a  void  deed,  one  fraudulent  as  to  all  cred- 
itors, and  therefore  not  in  the  way  of  any  creditor. 
The  fact  that  the  creditor  was  subsequent  to  the  reg- 
istration of  the  deed  would  have  been  of  importance, 
perhaps,  had  the  deed  been  attacked  as  a  voluntary 
conveyance  or  assignment  as  in  case  of  Martin  v.  Oliv- 
er, 9  Humph.,  565,  49  Am.  Dec.,  717." 

In  the  foregoing  case  attack  was  made  upon  an  in- 
strument conveying  a  stock  of  goods  and  merchandise 
the  possession  and  use  of  which  was  reserved  in  the 
grantor,  and  it  was  held  void,  and,  as  before  stated,  it 
was  held  that  it  was  subject  to  attack  by  subsequent 
Qreditors. 

The  rule  is  thus  stated  by  Bigelow  in  his  work  on 
Fraudulent  Conveyances,  sec.  288 : 

*'The  suggestion  in  the  case  under  considerati6n 
that  the  mortgage  was  notice  of  the  transaction  has 
not  much  force,  for  the  question  is  whether  the  trans- 
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action  of  which  notice  is  given  is  lawful.  If  it  is  unlaw- 
ful, notice  of  the  fact  is  of  no  avail,  and  it  is  appre- 
hended that  the  position  taken  by  the  supreme  court  of 
the  United  States  and  other  courts,  that  due  registra- 
tion does  not  make  lawful  what  before  and  apart  from 
want  of  delivery  was  unlawful,  is  incontestable. ' ' 

In  Scott  V.  Kecme,  87  Md.,  723,  40  AtL,  1070,  42  L.  R. 
A.,  359,  the  court  said : 

'*But  in  addition  to  that,  if  recording  the  deed  gives 
constructive  notice — as  it  may  be  admitted  it  does — is 
it  to  be  said  that  it  is  only  notice  of  the  transfer,  and 
not  of  the  purposes  declared  on  its  face,  which  the  law 
pronounces  fraudulent  and  hence  makes  the  deed  in- 
valid against  them?  Such  a  doctrine  would  have  the 
tendency  to  make  the  public  records  an  asylum  for 
fraud,  instead  of  means  to  avoid  it,  as  th-ey  are  in- 
tended to  be. " 

In  the  case  of  Gilbert  v.  Peppers,  65  W.  Va.,  355,  64 
S.  E.,  361,  36  L.  R.  A.  (N.  S.),  1181,  it  was  held  that 
where  a  deed  was  subject  to  attack  for  fraud  upon  its 
face,  it  might  be  attacked  by  either  existing  or  subse- 
quent creditors. 

But  we  think  our  own  case  of  Bank  v.  Watkins,  126 
Tenn.  (18  Gates),  453, 150  S.  W.,  96,  settles  the  princi- 
ple involved  in  this  inquiry.  In  this  case  th-e  deed  was 
attacked  and  the  attack  was  sustained  upon  the  ground 
that  upon  its  face  it  appeared  to  be  a  fraudulent 
scheme  for  the  covering  up  of  the  property  of  the  gran- 
tor and  placing  it  beyond  the  reach  of  creditors.  This 
court  said : 
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**It  is  argued  from  this  that  the  complainant,  being 
a  subsequent  creditor  at  large,  is  entitled  to  no  relief, 
upon  the  authority  of  McKeldin  v.  Gouldy,  91  Tenn., 
677,  20  S.  W.,  231.  Whether  this  is  true  depends  upon 
the  legal  effect  to  be  given  to  the  deed  of  trust.  If  the 
deed  is  valid,  the  trust  created  is  an  active  one. 
.  .  .  But  if  the  deed  of  trust  is  a  fraudulent  convey- 
ance of  the  property,  or  merely  a  device  resorted  to  for 
the  purpose  of  hindering  and  delaying  creditors,  a 
treditor  at  large  may  file  his  bill  in  the  chancery  court 
and  subject  the  property  to  the  satisfaction  of  his 
debt/' 

We  think  the  principle  announced  in  this  case  is  ap- 
plicable to  and  decisive  of  the  question  in  the  case  at 
baf.  The  attack  upon  this  trust  deed  is  upon  the  the- 
ory that  upon  its  face  it  is  a  fraudulent  scheme  to  cov- 
er up  the  property  of  this  debtor  from  its  creditors, 
and  as  such  that  it  is  null  and  void.  That  being  true, 
the  registration  of  it  which  gave  notice  to  subsequent 
creditors  of  its  existence  likewise  gave  notice  to  such 
creditors  of  its  fraudulent  intent  and  its  consequent 
invalidity,  and  we  can  see  no  good  reason  why  the  sub- 
sequent creditors  may  not  attack  it. 

W-e  now  examine  the  mortgage  to  determine  whether 
it  is  subject  to  the  criticism  offered. 

It  first  conveys  by  specific  description  various  tracts 
of  real  estate  situated  in  Rhea  and  Meigs  counties, 
Tenn.,  and  in  Georgia,  and  tliereupon  proceeds  to  con- 
v-ey: 

134  Tenti.  17 
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^'AU  blast  furnaces,  buildings,  structures,  fixtures, 
furniture,  improvements,  animals,  machinery,  tools^, 
utensils,  wagons,  stores,  equipments,  implements,  rails, 
railways,  railroads  and  tramroads  now  owned  or  here- 
after acquired  by  the  Dayton  Coal  &  Iron  Company, 
Limited ;  all  lands  und-er  water  and  all  riparian  rights 
at  any  time  owned  by  the  said  Company;  also  all 
stocks,  certificates  of  stock,  bonds,  beneficial  certifi- 
cates, evidences  of  indebtedness  and  certificated  of 
every  kind  and  description  which  the  Dayton  Coal  & 
Iron  Company,  Limited,  now  owns  or  may  hereafter 
acquire,  including  its  uncalled  capital  for  the  time  be- 
ing ;  all  leases,  leasehold  estates,  rights,  royalties,  con- 
tracts, agreements,  patents  and  choses  in  action  now 
owned  or  hereafter  acquired  by  the  Dayton  Coal  & 
Iron  Company,  Limited,  whether  situated  in  the  States 
of  Tennessee  and  Georgia,  or  elsewhere,  and  both  that 
now  owned  and  that  hereafter  acquired;  all  mines, 
mining  rights,  minerals,  and  ore  mined  or  unmined, 
rights  of  way  and  easements  now  owned  or  hereafter 
acquired  by  the  Dayton  Coal  &  Iron  Company,  Limit- 
ed ;  also  all  rents,  royalties,  dividends  and  increases  of 
every  kind  and  description,  incomes,  issues  and  profits 
from  any  and  all  the  property  in  this  mortgage  or  deed 
of  trust  described,  whether  now  owned  or  hereafter 
acquired  by  the  Dayton  Coal  &  Iron  Company,  Limit- 
ed, as  the  same  shall  accrue,  and  from  each  and  every 
part  thereof;  also  all  the  corporate  and  other  fran- 
chises, privileges,  rights  and  immunities  of  every  kind 
and  character  now  owned,  possessed  or  enjoyed,  or 
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which  hereafter  may  be  acquired,  owned,  possessed  or 
enjoyed  by  the  Dayton  Coal  &  Iron  Company,  Limited, 
and  all  other  property  and  estate,  wheresover  situate, 
and  all  rights  and  titles,  interests  and  estates  of  what- 
ever kind,  character  or  description  now  belonging  to  or 
which  may  hereafter  be  acquired,  owned  or  possessed 
by  the  Dayton  Coal  &  Iron  Company,  Limited,  or  to 
which  it  may  now  or  hereafter  be  entitled. ' ' 

Under  the  following  article  of  the  mortgage  it  is 
provided : 

'*The  Dayton  Company  further  covenants  and  a- 
grees  at  all  times  diligently  to  preserve  all  the  rights 
and  franchises  now  possessed  by  it  or  which  it  may 
hereafter  acquire,  and  at  all  times  to  do  all  things  that 
may  be  necessary  to  preserve  and  maintain  the  lands 
and  property  hereby  conveyed,  and  from  time  to  time  to 
make  all  needful  and  proper  repairs,  renewals,  replace- 
ments ;  useful  and  proper  alterations,  additions,  better- 
ments and  improvements,  to  the  end  that  the  value  of  ^ 
the  security  for  the  debentures  to  be  issued  under  this 
indenture  shall  never  become  impaired. ' ' 

Under  article  3  it  is  provided  as  follows:  ** Until 
default  shall  be  mad-e  by  the  Dayton  Company  in  the 
payment  of  the  principal  or  interest  of  the  debentures 
issued  under  this  indenture,  or  until  some  act,  promise, 
stipulation,  covenant  or  agreement  herein  required  by 
it  to  be  done,  performed  or  kept,  and  the  continuance  of 
such  default  for  the  period  of  six  calendar  months,  the 
Dayton  Company  shall  be  suffered  and  permitted  to 
possess,  manage,  operate  and  enjoy  the  property,  rights 
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and  franchises  hereby  conveyed  and  assigned,  and  to 
take  and  apply  to  its  own  use  the  tolls,  incomes,  reven- 
ues, proceeds,  rents,  issues  and  profits  thereof  in  any 
manner  not  inconsistent  with  the  provisions  of  this  in- 
denture, as  if  this  indenture  had  never  been  made. ' ' 

Under  article  4  it  is  provided  as  follows:  *'In  case 
default  shall  be  made  in  the  payment  of  the  interest 
on  any  of  the  debentures  issued  under  this  indenture, 
according  to  the  tenor  thereof,  or  in  the  performance 
of  any  other  act,  promise,  stipulation,  covenant  or 
agiieement  herein  contained  to  be  done,  performed  or 
kept  by  the  Dayton  Company^  and  if  any  such  default 
shall  continue  for  the  period  of  six  calendar  months, 
then  and  in  every  such  case  the  trustee  may,  either  per- 
sonally or  by  its  attorneys  or  agents,  enter  into,  upon, 
and  take  possession  of  all  and  singular  the  lands, 
stocks,  securities,  property,  rights  and  franchises  here- 
by conveyed  and  assigned,  or  intended  so  to  be,  and 
each  and  all  and  every  part  thereof,  and  wholly  exclude 
the  Dayton  Company  and  its  agents  therefrom,  and 
have,  hold,  use  and  enjoy  the  same,  as  the  Dayton  Com- 
pany could  or  might  have  done  if  this  indenture  had 
not  been  made,  using,  leasing,  selling,  operating,  man- 
aging and  voting  upon  its  managers,  superintendents, 
receivers  or  servants,  or  other  attorneys  or  agents,  the 
said  lands,  stock,  securities  and  property,  and  conduct- 
ing the  business  thereof,  and  exercising  the  franchises 
pertaining  thereto,  and  making  from  time  to  time  all 
needful  repairs,  replacements  and  such  useful  altera- 
tions, additions  and  improvements  thereon  and  thereto 
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as  may  seem  to  it  necessary  or  judicious,  and  collect 
and  receive  all  tolls,  dividends,  interest,  incomes,  rents, 
issues  and  profits  of  the  same,  and  of  each  and  all  of 
them;  and  after  deducting  the  expenses  of  operating 
ajid  managing  the  said  lands  and  property  and  of  con- 
ducting the  business  thereof  and  of  all  the  said  repairs, 
replacements,  alterations,  additions  and  improvements, 
and  all  payments  which  may  have  been  made  for  taxes, 
assessments,  royalties,  charges  or  liens  prior  to  the  lien 
of  this  indenture  upon  the  said  lands  or  property,  or 
any  part  thereof,  or  upon  lands  or  property  upon 
which  the  Dayton  Company  shall  have  a  mortgage  or 
or  other  charge  or  lien,  as  well  as  a  just  compensation 
for  its  own  services,  shall  apply  the  residue  of  the 
moneys  received  as  aforesaid  equally  and  ratably  to 
the  payment  of  the  interest  then  in  default  upon  the 
said  debentures,  in  the  order  in  which  said  interest 
shall  have  become  due,  and  then  to  the  payment  of  any 
remaining  obligations  of  the  Dayton  Company,  in  res- 
pect to  which  default  shall  have  been  made  as  afore- 
said, ratably  and  without  preference  or  priority  of  one 
obligation  over  another.  If  the  residue  of  the  moneys 
coming  into  the  hands  of  the  trustee  as  aforesaid  shall 
suffice  to  discharge  the  obligations  in  respect  to  which 
such  default  shall  have  been  made,  and  if  the  principal 
of  tile  said  bonds  shall  not  have  become  due,  either  by 
the  maturity  thereof,  according  to  their  tenor,  or  by 
the  exercise  of  the  election  to  declare  the  principal 
thereof  to  be  due,  then  the  trustee,  after  the  discharge 
of  all  such  obligations  "in  respect  to  which  default  shall 


262  TENNESSEE  REPORTS,     [134  Tenn. 

Morgan  Broe.  v.  Goal  &  Iron  Co. 

have  been  made  as  aforesaid,  shall  pay  over  any  sur- 
plus that  may  remain,  and  restore  the  possession,  man- 
agement and  control  of  all  the  said  lands,  property, 
stocks,  securities,  rights  and  franchises,  in  the  condi- 
tion in  which  the  same  shall  then  be,  to  the  Dayton  Com- 
pany; subject,  however,  to  all  the  provisions,  coven- 
ants and  conditions  of  this  indenture,  which  shall 
thenceforth  have  the  same  force  and  effect  as  if  no 
such  default  had  occurred.  ^  * 

It  is  contended  on  behalf  of  the  complainants  that 
the  conveyance  of  stocks,  certificates  of  stocks,  bonds, 
beneficial  certificates,  evidences  of  indebtedness,  etc., 
and  also  leases,  leasehold  estates,  rights,  royalties,  con- 
tracts, agreements,  etc.,  is  of  property  consumable  in 
its  use  and  that  the  retention  of  possession  and  use  in 
the  mortgagor  is  inconsistent  with  this  mortgage  and 
the  security  thereof  to  such  an  extent  as  renders  it  void. 
It  is  further  contended  that  the  clause  ^*all  property, 
and  estate  wherever  situate,'*  etc.,  includes  property 
necessarily  consumable  in  its  use,  such  as  commissaries, 
ores,  manufactured  products,  etc.,  and  the  retention  of 
the  rights  in  the  mortgagor  to  use  and  enjoy  the  same 
is  inconsistent  with  the  mortgage,  and  therefore  ren- 
ders the  mortgage  void. 

First,  as  to  the  rule  of  construction  to  be  applied  in 
the  examination  of  this  instrument,  the  court  will  not, 
unless  constrained  to  do  so  by  the  terms  of  the  instru- 
ment considered  in  the  light  of  the  surrounding  circum- 
stances, give  to  it  such  interpretation  as  would  make 
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it  void.  As  was  said  by  this  court  in  the  recent  case  of 
Gernt  v.  Floyd,  131  Tenn.,  122,  174  S.  W.,  267 : 

*' Instead  of  being  astute  to  find  som-e  possibility 
that  might,  when  taken  into  consideration,  render  the 
deed  void,  it  was  the  duty  of  the  court  to  uphold  the 
deed  if  by  any  reasonabk  construction  it  was  possible 
to  ascertain  from  the  description  what  property  it  was 
intended  by  it  to  convey,  and  a  liberal  construction 
should  have  been  given  to  afford  a  basis  for  validity. ' ' 

It  is  argued  with  much  plausibility  on  part  of  com- 
plainants that  the  words  '  ^  all  oth-er  property  wherever 
situate,"  in  the  conveying  clause  of  this  deed,  must  be 
construed  to  mean  literally  every  kind  and  character 
of  property  owned  by  this  corporation,  which  would 
include  som-e  $35,000  in  cash  on  hand  at  the  time  of 
the  execution  of  the  conveyance,  commissary  stock,  in- 
ventoried at  about  $37,000,  iron  ore,  coke,  and  lime- 
stone, about  $68,000,  about  $10,000  worth  of  pig  iron, 
and  about  $160,000  in  face  value  of  accounts  receivable, 
and  that  these  properties,  though  not  specifically  de- 
scribed in  the  deed,  were  thus  included  by  implication 
and  covered  up  from  creditors,  and  that  this  renders 
the  mortgage  fraudulent  and  void. 

We  have  already  reached  the  conclusion  in  this  case 
that  this  mortgage  is  subject  to  attack  by  creditors 
who  become  such  subsequent  to  the  making  and  regis- 
tration of  the  mortgage  upon  th-e  theory  that  the  mort- 
gage, if  invalid  upon  its  face,  while  carrying  notice  to 
subsequent  creditors  of  its  existence,  likewise  carried 
notice  to  such  creditors  of  its  invalidity.    It  is  quite 
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dear,  therefore,  that  if  the  mortgage  upon  its  face  is 
valid — that  is  to  say,  if  the  property  which  is  described 
in  the  face  of  the  mortgage  is  not  of  such  nature  as  to 
make  it  fraudulent  and  void — then  it  could  not  be  at- 
tacked by  subsequent  creditors  upon  the  ground  that 
the  general  conveying  clause  included  property  not 
proper  to  be  mortgaged  and  possession  and  use  of 
same  reserved  to  the  grantor. 

Furthermore,  we  do  not  think  this  is  the  proper  con- 
struction to  be  placed  upon  the  instrument.  It  con- 
tains an  elaborate  description  of  the  properties  owned 
by  this  Company,  such  as  mineral  lands,  furnaces, 
equipment,  etc.,  and  follows  the  same  with  a  general 
provision  *'all  property  and  estate  wherever  situate, '' 
and,  manifestly,  we  think,  that  this  clause  was  intended 
to  refer  to  all  property  of  a  similar  nature,  which  may 
have  been  overlooked  in  the  detailed  description  already 
referred  to.  Furthermore,  as  shown  in  the  discussion 
of  the  next  question,  the  whole  scope  of  this  instrument 
negatives  such  idea.  The  evident  purpose  of  this  in- 
strument, taken  as  a  whole,  is  to  convey  to  the  Trust 
Company  for  the  security  of  the  bonds  the  plant,  equip- 
ments, mines,  and  real  estate  of  the  Company,  and  to 
reserve  to  the  Company  the  right  until  default  and 
entry  by  the  trustee  to  such  use  of  it  as  will  be  neces- 
sary and  proper  in  the  carrying  on  of  its  corporate 
business,  to  wit,  the  mining  of  ores,  minerals,  etc*,  and 
the  manufacture  and  sale  of  pig  iron.  The  court  w^ill 
not  presume,  without  the  very  strongest  reasons  ap- 
pearing in  the  mortgage  and  surrounding  circumstan- 
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ces  that  the  parties  intended  4o  contravene  the  rules  of 
law  or  create  a  forfeiture.  Unless  there  is  contained 
-within  this  instrument  convincing  evidence  of  such  in- 
tention therefore,  the  court  will  not  presume  that  the 
parties  intended  to  include  within  the  terms  of  this 
trust  deed  property  of  such  nature  as  to  contravene  the 
rules  of  law,  and  in  this  way  to  destroy  the  instrument 

The  property  conveyed  is  described  fully  and  spe- 
cifically— indeed  the  mortgage  is  full  and  detailed  in 
its  provisions — ^and  the  evident  intention  of  the  drafts- 
man of  the  instrument  "was  to  include  in  the  general 
conveying  clause  any  property  of  the  same  character 
which  may  have  been  overlooked.  The  property  in 
question  is  too  conspicuous  to  have  been  overlooked 
if  it  had  been  the  intention  to  convey  it.  Further,  as 
will  be  hereinafter  shown,  the  recitals  in  the  instrument 
taken  as  a  whole  rebut  the  idea  that  there  was  any  in- 
tention to  convey  property  which  was  to  be  sold  in  the 
conduct  of  the  business  of  the  corporation. 

Furthermore,  the  rule  ejiisdem  generis  is  clearly  ap- 
plicable to  the  facts  of  this  case.  This  rule  of  con- 
struction finds  illustration  in  numerous  English  and 
Amierican  cases,  as  well  as  in  the  text-books.  It  is  thus 
defined  in  Anderson 's  Dictionary,  page  394 : 

*'In  the  construction  of  statutes,  contracts,  and  other 
instruments,  where  an  enumeration  of  specific  things 
is  followed  by  a  general  word  or  phrase,  the  latter  is 
held  to  refer  to  things  of  the  same  kind  as  those  speci- 
fied.'' 
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It  is  thus  aptly  stated  in  English  Euling  Cases,  vol. 
14,  page  717 : 

''Where,  after  an  enumeration  of  particulars,  there 
is  a  sweeping  'clause  comprising  all  other  things  under 
a  general  description,  the  scope  of  such  clause  is  re- 
stricted to  things  within  the  description  of  the  same 
kind  with  the  particulars  enumerated." 

It  is  thus  stated  in  Broom's  Legal  Maxims,  page  412 : 

' '  It  is  very  common,  moreover,  to  put  in  a  sweeping 
clause,  the  use  and  object  of  which  are  to  guard  against 
any  accidental  omission ;  but  in  such  cases  it  is  meant  to 
refer  to  a  static  or  things  of  the  same  nature  and  de- 
scription with  those  already  mentioned,  and  such  gen- 
eral words  are  not  allowed  to  extend  further  than  was 
clearly  intended  by  the  parties. ' ' 

In  our  own  case  of  Williams  v.  Williams,  10  Yerg., 
26,  it  is  said : 

* '  The  great  rule  in  the  construction  of  wills,  to  which 
this  one  of  ejusdem  generis  and  all  others,  except  those 
founded  upon  public  policy,  are  not  only  subordinate, 
but  ancillary,  is  that  the  intention  of  the  testator,  to  be 
ascertained  from  the  particular  words  used,  from  the 
context,  and  from  the  general  scope  and  purpose  of  the 
instrument,  is  to  prevail  and  have  effect.  In  an  enum- 
eration of  particulars,  general  and  comprehensive 
terms  are  sometimes  used,  in  the  construction  of  which, 
reason  and  good  sense  require  that,  if  you  would  not 
violate  the  intention  of  the  writer,  their  meaning  must 
be  restricted  to  things  of  a  like  nature  and  description, 
with  the  particulars  among  which  they  are  found.'' 


7  Thompson]  SEPTEMBER  TERM,  1915.  267 

Morgan  Bros.  v.  Coal  ft  Iron  Co. 


See,  also,  Lynchburg  v.  N.  <&  W.  R.  R.  Co.,  80  Va.,  249, 
56  Am.  Eep.,  592 ;  Benton  v.  Benton,  63  N.  H.,  289,  56 
Am.  Eep.,  512. 

The  next  question  arising  is,  does  the  mortgage  in 
its  specific  description  convey  property  consumable  in 
its  use,  or  property  of  such  character  that  the  reserv- 
ation of  possession  and  use  of  same  is  inconsistent  with 
the  security  of  the  mortgage  T 

Reviewing  our  authorities  upon  the  subject:  We 
have  in  Tennessee  a  long  line  of  decisions,  beginning 
with  Darwin  v.  Handley,  3  Yerg.,  502,  and  extending 
down  to  Bank  v.  Brier,  11  Pick.,  331,  32  S.  W,,  205, 
which  denounce  as  unlawful  such  conveyances  of  pro- 
perty, consumable  in  the  use,  where  the  possession  is 
reserved  in  the  mortgagor. 

In  Darwin  v.  Eandley,  3  Yerg.,  502,  the  trust  deed 
covered  com  and  pork  and  other  provisions,  and  the 
grantor  was  permitted  to  remain  in  possession  and  use 
of  it.    The  court  said : 

'  *  Creditors,  or  those  bound  as  security  for  other  per- 
sons, cannot  be  permitted  to  secure  their  honest  debts 
on  the  debtor's  property,  and  at  the  same  time  to 
cover  his  remaining  all  from  every  other  creditor,  with 
the  intent  to  let  the  debtor  use  and  exhaust  his  means 
of  payment,  reserving  the  object  secretly  intended  to 
be  applied  to  the  mortgagee's  debt.  Hence  it  is  that 
the  face  of  the  courts  has  always  been  so  strongly  set 
against  these  sweepings  deeds.  And  it  would  make  no 
difference  if  it  were  expressed  on  the  face  of  the  deed 
that  the  debtor  was  to  retain  the  possession  of  the  pro- 
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perty.  2  Kent's  Com.,  412,  419.  The  very  circumstance 
that  he  must  necessarily  consume  the  provisions,  etc., 
would  be  a  badge  of  fraud,  so  strong  as  to  be  almost 
conclusive,  not  as  a  matter  of  law  but  of  fact  with  the 
jury,  that  the  deed  was  fraudulent. ' ' 

SommervUle  v.  Horton,  4  Yerg.,  549,  26  Am.  Dec, 
242,  was  a  case  where  the  moi*tgage  covered  whisky, 
flour,  sugar,  coffee,  bacon,  etc.    The  court  said : 

' '  But  this  deed  is  void  by  its  terms.  The  great  por- 
tion of  the  property  covered  by  it,  if  used,  must  have 
been  exhausted.  Kingsley,  the  debtor,  so  far  as  re- 
spected that  trust,  reserved  the  power  to  use  and  de- 
stroy the  fund,  and  did  destroy  much  the  greater  part 
of  it;  nor  had  the  trustees  any  right  to  restrain  him, 
contrary  to  their  explicit  covenant  Hhat  he  might  use 
the  articles. '  Of  course,  the  deed  was'  for  Kingsley 's 
benefit ;  it  was  a  holding  in  trust  for  him,  not  the  bank, 
In  such  a  case  we  might  safely  appeal  to  our  percep- 
tions of  right  and  wrong,  which  are  independent  of  all 
learning,  and  declare  a  deed,  neither  changing  the  pos- 
session of  property,  nor  prohibiting  the  owner  from 
selling  or  exhausting  it  in  the  use,  merely  colorable  and 
void,  because  in  fact  it  had  no  operation.  Authorities 
are  abundant  to  this  effect.  Austin  v.  Bell,  20  Johns. 
(N.  Y.),  446,  11  Am.  Dec,  297;  MacJcie  v.  Cairns,  5 
Cow.  (N.  Y.),  566, 15  Am.  Dec,  477.'' 

Maney  v.  Killough,  7  Yerg.,  440,  was  a  mortgage  cov- 
ering lands,  negroes,  horses,  cattle,  and  furniture.  The 
court  held  that  the  retention  of  possession  of  these 
articles  by  the  mortgagor  was  not  prima  facie  fraudu- 
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lent,  because  they  were  not  necessarily  consumable  in 
their  use. 

To  the  same  effect  is  Ross  v.  Young,  5  Sneed,  629. 

Masson  v.  Anderson,  3  Baxt.,  290,  was  a  conveyance 
of  personal  property  alleged  to  be  consumable  in  use 
with  possession  retained  by  the  mortgagor.  The  court 
held  that  it  was  not,  in  these  words : 

'^The  property  conveyed  is  not  necessarily  consum- 
able in  its  use,  the  property  being  described  in  the  deed 
as  follows :  *  All  my  cattle,  including  milk  stock,  sheep, 
hogs,  stock,  pork  hogs,  sixteen  head  of  horses,  mules 
and  colts.'  This  is  not  a  stronger  case  than  Ross  v. 
Young  et  al.,  5  Sneed,  629,  which  was  a  conveyance  of 
*  ten  head  of  young  cjttle,  twenty  head  of  hogs,  thirteen 
old  sheep,  two  bee  palaces,  and  two  kegs  of  vinegar. ' 

**We  do  n:ot  think  the  principle  of  raising  a  fraudu- 
lent intent  from  such  a  conveyance  of  property,  coupled 
with  retention  of  possession  by  the  maker  of  the  deed, 
until  default  of  payment,  should  be  extended  beyond 
what  the  above  case  has  laid  down.  There  is  no  stipu- 
lation in  the  deed  for  the  use  of  the  property  (that  is, 
its  consumption)  for  the  benefit  of  the  maker  of  the 
deed,  but  only  one,  that  i*  the  crops  conveyed  may  be 
used  in  getting  the  stock  ready  for  market.'  This  is 
for  the  benefit  of  the  trust  fund,  and  not  for  the  maker 
of  it. 

'*In  addition  to  this,  the  provision  for  retaining  the 
possession  of  the  property  until  expiration  of  the  trust 
is  qualified  by  the  stipulation,  *  unless  the  trustee  may 
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deem  it  best,  for  the  interest  of  the  trust, '  to  take  pos- 


session. ' ' 


Doyle  V.  Smith,  1  Cold.,  15,  was  a  mortgage  upon  a 
stock  of  merchandise  with  authority  in  the  trustee  to 
continue  business  for  an  indefinite  time.  In  holding  it 
void  this  court  said : 

*  *  The  law  does  not  permit  a  debtor,  in  failing  circum- 
stances, to  convey  all  his  property  to  trustees,  so  as  to 
exempt  it  from  execution  for  an  indefinite  time.  .  .  . 
It  is  a  settled  rule  of  decision  in  such  cases  that  any 
provision  which  materially  hinders  and  delays  credit- 
ors in  the  assertion  of  their  rights,  especially  when 
coupl-ed  with  a  reservation  of  any  part  of  the  property 
to  the  grantor,  in  the  deed,  makes  t^Je  whole  void.    .    ,    . 

**It  is,  however,  difScult,  indeed,  impossible,  to  lay 
down  any  precise  and  definite  rule  appli^^able  in  all 
cases.  If  the  deed  may  be  good,  if  it  does  not  plainly 
appear  upon  its  face  to  be  fraudulent,  it  is  the  duty  of 
the  court  to  suffer  the  jury  to  pass  upon  it.  Undoubted- 
ly a  party  not  indebted  may  make  an  arrangement  like 
that  involved  in  this  assignment,  and  so  he  may,  with 
the  assent  of  his  creditors,  however  numerous.  Bodley 
et  al.  V.  Goodrich,  7  How.,  276—278, 12  L.  Ed.,  699.  But 
if  he  bo  indebted,  can  he  do  so  without  the  sanction  of 
his  creditors  ?  We  think  not.  It  seems  to  us  that  there 
is  suflBcient  upon  the  face  of  this  deed  of  trust  for  the 
law  to  pronounce  it  fraudulent  as  against  creditors.'* 

In  the  case  of  Tennessee  National  Bank  v.  Elbert  <& 
Co.,  9  Heisk.,  153,  the  mortgage  was  upon  a  stock  of 
goods,  wares,  and  merchandise,  with  retention  of  pos- 
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session  in  the  mortgagor,  and  with  the  right  to  carry 
on  the  busin-ess  of  merchant.  This  court  held  the  mort- 
gage null  and  void  upon  the  ground  that  it  retained  in 
the  mortgagor  permanent,  lasting,  and  material  bene- 
fits, and  was  therefore  inconsistent  with  the  security 
offered  by  the  trust  deed.    The  court  said : 

* '  The  rule  we  lay  down  in  this  case  only  requires  that 
there  be  a  bona  fide  and  certain  appropriation  of  the 
property  for  the  benefit  of  a  creditor,  not  a  colorable 
one  in  which  the  creditors  have  only  a  contingent  in- 
terest, dependent  on  the  good  faith  of  the  assignor, 
while  the  assignor  himself  has  an  equally  certain  in- 
terest secured  to  him;  that  is,  he  may  carry  on  his 
business  as  before,  and  reap  all  its  profits,  subject  only 
to  the  danger  of  having  what  he  has  not  used  for  his 
own  benefit  taken  by  the  trustee  and  sold,  when  it  is 
ascertained  he  has  so  used  it." 

So  in  the  case  of  Bank  of  Rome  v.  Haselton,  15  Lea, 
237,  it  was  declared  that  the  mortgage  upon  the  stock 
of  goods  retaining  possession  and  right  of  disposition 
in  the  mortgagor  is  void.  To  the  same  effect  is  Low- 
enstein  Bros.  v.  Love,  16  Lea,  660;  to  the  same  effect 
is  Bank  v.  Brier,  95  Tenn.  (11  Pick.),  331,  32  S.  W., 
205. 

It  seems,  therefore,  to  be  thoroughly  settled  in  Ten- 
nessee, as  indeed  it  is  in  many  of  the  States,  that  a 
mortgage  given  upon  property  necessarily  consumable 
in  its  use,  where  the  possession  and  right  of  user  is  re- 
served in  the  grantor,  is  null  and  void ;  also  that  a  mort- 
gage upon  a  stock  of  goods,  where  the  right  of  possess- 
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ion  and  user,  in  the  usual  course  of  business,  is  retained 
in  the  mortgagor,  is  null  and  void.  However,  it  does 
not  necessarily  follow  that  the  inclusion  in  a  mortgage 
of  property  which  may  be  consumed  in  its  use,  though 
not  necessarily  so,  must  render  the  mortgage  of 
necessity  void.  This  would  depejid  upon  the  facts  of 
each  particular  case,  and  whether  the  possession  and 
user  is  inconsistent  with  the  security  given  by  the  mort- 
gage; whether  its  retention  by  the  mortgagor  is  the 
reservation  of  rights  to  him  wholly  inconsistent  with 
those  conveyed  to  the  mortgagee,  and  manifestly  for 
his  benefit. 
In  Bank  v.  Erwin,  2  Shan.  Gas.,  page  444,  it  is  said : 
*'In  a  conveyance  to  a  trustee,  the  simple  fact  that 
property  consumable  in  its  use  is  embraced  in  the  deed 
would  not,  of  itself,  be  conclusive  evidence  of  fraud, 
unless  it  was  stipulated  in  the  deed  that  it  should  re- 
main in  the  possession  and  use  of  the  grantor,  as  in  the 
case  of  Wade  et  ah  v.  Green,  3  Humph.,  549,  and  Sorn^ 
merville  v.  Horton,  4  Yerg.,  550,  26  Am.  Dec,  242.  In 
this  last,  Catron,  Judge,  states  the  principle  correct- 
ly, that  if  the  deed  was  intended  to  secure  the  use  of  the 
property  to  the  grantor,  such  property  being  consum- 
able in  its  use,  then,  as  to  these  articles,  it  was  fraudu- 
lent and  void,  on  the  principle  a  creditor  cannot  secure 
his  honest  debts  on  the  property  of  his  debtor,  with  the 
intent  to  let  the  debtor  use  and  exhaust  means  of  pay- 
ment, reserving  the  object  secretly  intended  to  be  ap- 
plied to  the  discharge  of  the  mortgage  debt. ' ' 
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Another  line  of  cases,  very  nearly  bordering  upon  the 
question  here  presented,  arises  largely,  though  not 
exclusively,  out  of  the  construction  and  enforcement  of 
mortgages  upon  railway  properties. 

The  case  of  New  York  Security  <&  Trust  Co,  v.  Sara- 
toga Gas  (&  Electric  Light  Company,  159  N.  Y.„  137,  53 
N.  E.,  758, 45  L.  E.  A.,  132,  from  the  court  of  appeals  of 
New  York.  The  following  excerpt  from  the  court's 
opinion  quotes  provisions  of  the  mortgage  pertinent: 

*'  *  The  property  covered  by  the  mortgage  is  described 
therein  as  follows:  *A11  th-e  corporate  property,  real, 
personal,  and  mixed,  including  all  lands,  easements, 
rights  of  way,  buildings,  fixtures,  materials,  supplies, 
machinery,  and  plant,  franchises,  contracts,  and  choses 
in  action,  whether  now  owned  or  hereafter  acquired  or 
constructed  by  said  Gas  Company,  together  with  the 
appurtenances  thereto,  and  all  rents,  tolls,  issues,  in- 
come, and  profits  of  said  Gas  Company,  present  and 
future ;  to  have  and  to  hold  the  same  unto  said  Ameri- 
can Loan  &  Trust  Company,  its  successors  and  assigns, 
forever,  upon  trust  for  the  equal  benefit  and  security 
of  all  holders  of  said  bonds,  and  subject  to  the  following 
covenants,  conditions,  and  provisions,  which  are  assent- 
ed to  by  both  parties,  to  wit,'  etc.  It  must,  I  think,  be 
admitted  that  this  language  is  broad  enough  to  cover, 
not  only  all  the  prop-erty  that  the  corporation  then  had, 
but  all  that  it  ever  could  have  by  any  possibility, 
whether  lands,  chattels,  moneys,  or  things  in  action. 
But  the  language  here  used,  broad  and  comprehensive 
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as  it  is,  is  very  much  qualified  and  restricted  by  other 
provisions  of  the  instrument,  as  will  be  seen  by  re- 
ference to  the  following  stipulations:  (1)  *  Until  de- 
fault occurs  in  some  duty,  or  upon  some  covenant, 
agreement,  or  promise  of  the  Gas  Company  hereunder, 
said  Gas  Company,  its  successors  and  assigns,  shall 
retain  the  possession,  control,  and  enjoyment  of  all 
the  property  and  franchises  hereby  mortgaged,  and 
may  receive  and  use  the  earnings,  income,  and  profits 
thereof  in  any  manner  not  inconsistent  with  these  pres- 
ents, nor  tending  to  lessen  the  security  hereby  provid- 
ed.'*' 

It  will  be  observed  that  the  provisions  quoted  are  re- 
markably similar  to  those  in  the  mortgage  under  con- 
sideration in  this  case. 

With  respect  to  the  proper  construction  to  be  given 
to  the  provision  of  the  mortgage  in  question,  the  court 
said: 

**  Where  a  mortgage  by  a  corporation  to  secure  the 
payment  of  the  principal  and  interest  of  its  bonds,  such 
as  this  is,  is  made,  although  in  terms  purporting  to  in- 
clude future  earnings  and  products,  it  does  not,  as 
against  general  creditor's,  operate  as  a  lien  upon  such 
earnings  until  actual  entry  and  possession  under  the 
mortgage  by  the  mortgagee.  This  results  from  the 
stipulation  in  the  instrument  that  until  default  the 
mortgagor  shall  have  the  use  of  the  earnings  in  the 
conduct  of  its  business,  and  that  upon  default  the  mort- 
gagee may  go  into  possession,  exercise  the  corporate 
franchises,  and  appropriate  the  earnings  to  the  pay- 
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m-ent  of  the  debt  secured  by  the  mortgage.  The  right 
of  the  mortgagor  in  the  meantime  to  the  use  of  the 
earnings  amounts,  practically,  to  absolute  ownership, 
and  hence  the  mortgage  cannot  operate  as  a  lien  upon 
such  earnings,  to  the  prejudice  of  the  general  creditors, 
until  actual  entry  and  possession  taken,  and,  then  only 
upon  what  is  earned  after  that  time.  The  lien  of  the 
mortgage  upon  future  earnings  is  consummated  as 
against  other  creditors  only  by  the  fact  of  the  possess- 
ion of  the  property,  and  cannot  have  any  retroactive 
operation,  since  it  would  then  deprive  the  unsecured 
creditor  of  the  fund,  upon  the  faith  of  which  he  may 
have  given  credit  to  the  mortgagor  during  the  tune 
when  the  latter  was  permitted  to  deal  with  and  use  it 
as  his  own.  The  lien  upon  the  earnings  in  favor  of  the 
bondholders  attaches  only  upon  what  is  earned  after 
the  time  when  the  lien  is  perfected  by  entry  and  pos- 
session. This  is  the  construction  which  has  been  given 
to  corporate  mortgages,  expressed  in  substantially  the 
same  terms,  by  the  supreme  court  of  the  United  States, 
by  the  English  Courts,  and  by  the  highest  courts  of 
many  of  our  sister  States. ' ' 

In  Alabama  National  Bank  v.  Mary  Lee  Coal  d  Ry. 
Co.  et  al,  108  Ala.,  288, 19  South.,  404,  the  court  takes 
a  similar  view  of  the  language  contained  in  the  trust 
deed. 

In  Johnston  and  Stewart  v.  Riddle,  70  Ala.,  219,  it 
was  held  that  the  provision  in  the  mortgage  purport- 
ing to  cover  tolls,  incomes,  issues,  and  profits,  where  it 
appears  from  the  instrument  that  the  Railroad  Com- 
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pany  was  to  remain  in  possession  of  the  property  was 
meant  to  apply  only  to  such  rents,  tolls,  etc., .  as  ac- 
crited  after  default  and  after  the  trustee  took  possession 
of  the  property  under  the  power  contained  in  the  trust 
deed*  Similar  ruling  was  made  in  American  Bridge 
Co.  V.  Heidelbach,  94  U.  S.,.798,  24  L.  Ed.,  144;  also 
Eosdick  V.  Schall,  99  U.  S*,  235,  25  L.  Ed.,  339;  also 
United  States  Trust  Company  v.  Wabash  Ry.,  150  U.  S. 
307,  14  Sup.  Gt,  86,  37  L.  Ed.,  1085.  Indeed  the  hold- 
ings of  our  own  cas^s  are  to  the  same  effect. 

In  Clay  v.  Railroad  Co,,  6  Heisk.,  421,  the  mortgage 
contained  provisions  very  similar  to  those  in  the  mort- 
gage in  the  case  at  bar.  We  quote  from  the  opinion  in 
that  case : 

'^We  proceed  to  consider  the  several  grounds  of  de- 
murrer relied  on  in  this  court  for  supporting  the  rul- 
ing of  the  chancellor. 

''(1)  Because  the  deeds  of  trust  under  which  com- 
plainants claim  are  in  law  fraudulent  and  void. 

''The  property  conveyed  by  the  Virginia  and  Ten- 
nessee Railroad  Company  to  complainants  is  thus  de- 
scribed in  the  deeds:  'The  depot  grounds  and  other 
lands  acquired  by  said  parties  of  the  first  part,  for  the 
purpose  of  the  said  road,. the  roadbed,  superstructure, 
iron,  cars,  engines,  locomotives,  tenders  and  other 
things  used  in  the  management  and  business  of  the 
said  road;  also,  all  the  franchises,  appurtenances  and 
privileges  owned  and  to  be  owned  by  the  said  parties 
of  the  first  part,  at  and  between  the  said  termini 
(LjTichburg  and  Bristol) ;  and  also  property,  rights  and 
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interests  of  every  kind  which  the  said  parties  of  the  first 
part  may  hereafter  acquire,  except  such  as  may  be  ac- 
quired under  authority  to  construct  arms  to  said  rail- 
road other  than  those  authorized  by  the  original  char- 
ter and  the  amendments  thereto,  and  heretofore  con- 
structed, together  with  all  tolls,  issues,  income  and 
profits,  which  may  be  derived  from  the  uses  of  the  said 
road,  or  any  part  thereof,  and  from  the  after-acquired 
property,  rights  and  interests,  with  the  exception  just 
stdted. ' 

**The  conditions  of  the  conveyance  are  then  stated, 
with  a  recital  of  the  bonds  intended  to  be  secured,  as 
follows:  'And  in  case  the  parties  of  the  fin^t  part  shall 
fail  to  pay  the  principal  of  the  said  bonds,  or  any  part 
thereof,  or  the  interest  thereon,  as  the  same  may  be- 
come due  and  payable,  when  demanded,  according  to 
the  tenor  thereof,  then  after  ninety  days  from  such  de- 
mand and  default  made,  upon  the  request  of  the  holder 
or  holders  of  one-fourth  in  the  amoutit  of  the  said 
bonds,  the  said  trustees  or  their  successors  shall  take 
possession  of  all  or  any  part  of  the  premises  and  prop- 
erty hereby  granted,  and  by  themselves  or  their  agents, 
or  substitutes  duly  constituted,  have,  use,  and  employ 
the  same,  according  to  the  rules  and  regulations  and 
lawful  directions  of  the  president  and  directors  of  the 
said  company,  and  receive  and  collect  the  tolls,  rents, 
income  and  profits  of  the  said  railroad  and  its  appurte- 
nances, and  after  drfraying  the  expenses,'  etc. 

'*In  construing  this  portion  of  the  trust  deed,  it  is 
proper  that  we  recur  to  the  circumstances  under  which. 
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and  the  purposes  for  which,  the  bonds  were  executed  by 
the  company  and  secured  by  the  trust  deeds.  They  had 
entered  upon  a  great  enterprise  in  the  construction  of 
a  railroad  from  Lynchburg,  in  Virginia,  to  Bristol,  on 
the  border  of  Tennessee.  This  object  could  only  be 
effected  by  raising  money  on  the  credit  of  the  compa- 
ny, and  to  effect  this  it  was  necessary  to  issue  their 
bonds  payable  at  distant  periods,  but  with  the  interest 
payable  semiannually.  To  induce  capitalists  to  make 
investments  in  their  bonds,  it  was  necessary  that  they 
should  be  fully  indemnified  and  secured  by  mortgages 
on  the  property  of  the  company.  The  leading  object 
of  the  capitalists  was  to  have  the  interest  promptly 
paid,  and  the  ultimate  payment  of  the  bonds  fully  se- 
cured. 

'*The  object  of  that  provision  of  the  deed  .  .  . 
quoted  was  to  secure  the  prompt  payment  of  the  in- 
terest. To  effect  this  the  trustees  are  empowered,  in 
case  of  default,  to  take  possession  of  the  road,  and  to 
operate  it  by  themselves  or  agents,  for  the  purpose 
of  appropriating  the  income  or  profits  to  the  satisfac- 
tion of  the  unpaid  interest.  To  this  provision  no  just 
exception  can  be  taken.  No  presumption  of  fraud  can 
arise,  either  from  the  use  of  the  road  by  the  company, 
for  the  purpose  of  raising  the  means  of  paying  the  in- 
terest as  it  accrues,  or  the  bonds  as  they  fall  due ;  nor 
can  any  such  presumption  of  fraud  be  deduced  from  the 
use  of  the  road  by  the  trustees  or  their  agents,  after  de- 
fault of  payment  of  interest,  for  the  purpose  of  provid- 
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ing  the  means  of  meeting  the  interest  or  paying  the 
bonds/* 

We  hold  the  rule  to  be : 

That  a  mortgage  upon  property  necessarily  consum- 
able in  its  use^  where  possession  and  use  is  reserved  in 
the  grantor,  is  fraudulent  upon  its  face  and  void. 

A  mortgage  upon  a  stock  of  merchandise,  with  pos- 
session  and  right  to  continue  business  reserved  to  the 
mortgagor,  i&  fraudulent  upon  its  face  and  void,  be- 
cause inconsistent  with  the  security  afforded  by  the 
mortgage,  and  manifestly  for  the  benefit  and  advan- 
tage of  the  mortgagor. 

That  in  the  case  of  a  mortgage  upon  personalty,  not 
necessarily  consumable  in  its  use,  where  possession 
and  right  to  use  the  same  is  reserved  in  the  grantor,  the 
same  will  not  be  held  invalid,  unless  it  appears  from 
the  instrument,  taken  as  a  whole,  that  the  reservation 
is  inconsistent  with  the  purposes  of  the  instrument  and 
for  the  benefit  and  advantage  of  the  grantor. 

In  the  case  of  a  mortgage  by  a  going  concern,  e.  g., 
a  mining  or  manufacturing  plant,  of  its  real  estate 
plant  and  equipment,  together  with  its  income,  issues, 
and  profits,  choses  in  action,  etc.,  where  there  is  a  right 
of  user  and  enjoyment  reserved  the  grantor  until  de- 
fault, and  where  the  mortgagee  has  the  right  to  enter 
and  take  charge  of  the  plant  and  operate  it  for  the  pur- 
pose of  discharging  the  mortgage  debt,  the  income,  is- 
sues, profits,  etc.,  do  not  pass  under  the  lien  of  the  mort- 
gage until  default  and  possession  thereunder  by  the 
trustee,  and  then  the  lien  only  attaches  to  such  income. 
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issues,  etc.,  as  arise  after  default  and  possession  thus 
taken. 

The  late  case  of  Knapp  v.  Milwaukee  Trust  Compor 
np,  216  U.  S.,  552,  30  Sup.  Ct.,  412,  54  L.  Ed.,  610,  to 
which  we  are  referred  by  complainants,  is  in  line  with 
the  principles  herein  announced.  In  that  case  the 
bankrupt  was  engaged  in  the  business  of  selling  appli- 
ances for  telephone  purposes  and  operating  telephone 
exchanges.  It  is  stated  in  the  opinion  of  the  court  that 
the  mortgage  covered  all  of  the  property  and  estate  of 
the  mortgagor  acquired  or  to  be  acquired  with,  or  in 
relation  to  the  business  of  the  mortgagor,  and  contain- 
ed the  following  provision : 

^  *  Nothing  herein  contained  shall  be  construed  to  pre- 
vent said  first  party  from  carrying  on,  in  the  due  and 
regular  course,  its  said  business  and  collecting  the  in- 
debtedness and  moneys  due  or  to  become  due  therein 
and  applying  the  same  to  its  own  use  except  as  herein- 
after provided." 

It  appeared  that  the  business  of  the  mortgagor  was 
the  sale  of  appliances  for  telephone  purposes.  A  mort- 
gage covering  such  appliances  and  reserving  the  pos- 
session of  the  same  in  the  mortgagor  with  the  right  to 
continue  to  sell  them  and  collect  the  money  was  mani- 
festly inconsistent  with  the  purposes  of  the  mortgage, 
and  falls  under  the  same  ban  as  a  mortgage  upon  a 
stock  of  goods. 

We  now  examine  the  mortgage  in  this  case  to  deter- 
mine whether  or  not,  under  the  principles  announced,  it 
is  subject  to  the  criticism  offered. 
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The  Dayton  Coal  &  Iron  Company,  Limited,  was  a 
corporation  engaged  in  the  business  of  the  manufac- 
ture and  sale  of  pig  iron,  and  owned  and  operated 
various  blast  furnaces,  mines,  etc.  It  was  necessary  in 
the  conduct  of  its  business  that  it  have  possession  of 
its  property,  including  its  furnaces  and  equipment  of 
all  kinds,  and  it  was  also  necessary,  if  it  continued  ac- 
tively in  business,  that  it  have  the  right  to  use  its  in- 
come, issues,  and  profits  arising  from  its  operations, 
including  its  accounts,  rentals,  choses  in  action,  etc.  It 
was,  of  course,  not  inconsistent  with  the  security  of  the 
mortgage  that  until  default  it  have  the  possession,  use, 
and  enjoyment  of  its  plant  and  equipment ;  it  was  like- 
wise not  inconsistent  with  the  security  afforded  by  the 
mortgage  that  it  have  the  benefits  arising  from  the 
operations  of  its  plant,  including  its  income  of  every 
character.  We  hold  that  under  a  proper  construction 
of  the  mortgage  the  lien  did  not  attach,  and  was  not 
intended  to  attach,  to  the  income,  issues,  profits,  ac- 
counts, choses  in  action,  etc.,  until  default  and  pos- 
session taken  under  the  mortgage,  as  provided  therein. 

Now,  taking  the  mortgage  as  a  whole,  with  all  of 
these  various  provisions,  does  it  indicate  that  the  res- 
ervations therein  are  made  for  the  benefit  of  the  mort- 
gagor and  for  the  purpose  of  covering  up  its  property 
from  its  other  creditors  I  We  think  not,  but  that  such 
possession,  use,  and  enjoyment  reserved  to  the  mort- 
gagor was  not  only  not  for  his  exclusive  advantage  and 
benefit,  but  was  manifestly  in  furtherance  of  the  secu- 
rity afforded  by  the  mortgage.    We  do  not  concur  in 
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the  position  taken  by  counsel  for  the  trustee,  and  which 
is  supported  by  some  text-writers,  that  a  different  rule 
necessarily  applies  to  mortgages  made  by  corporations 
from  those  made  by  individuals.  In  our  view,  the  court 
will  take  into  consideration  the  character  of  business 
which  the  mortgagor  is  engaged  in,  the  character  of 
property  used  in  that  business,  and  the  necessities  for 
such  user,  and  from  a  consideration  thereof  in  the  light 
of  Surrounding  circumstances,  and  from  an  inspection 
of  the  instrument  in  all  its  parts,  determine  whether 
or  not  the  purpose  of  the  instrument  is  fraudulent. 
The  reservation  in  this  case  was  a  necessary  one  if  the 
mortgagor  was  to  be  allowed  to  continue  its  business — 
indeed,  it  could  not  be  expected  to  meet  its  interest 
payments  as  provided  in  the  mortgage,  or  to  meet  the 
mortgage  when  due,  unless  permitted  to  have  the  use 
and  enjoyment  of  this  property,  together  with  its  in- 
come, issues,  and  increases.  It -is  apparent,  therefore, 
that  the  reservations  are  not  inconsistent  with  the 
trust,  but  in  furtherance  of  it.  The  decree  of  the 
chancellor  and  of  the  court  of  appeals  holding  to  the 
contrary  is  reversed. 

The  case  is  also  brought  here  upon  the  petition  of 
the  Bank  of  Montreal,  which  complains  of  that  portion 
of  the  chancellor's  decree  giving  preference  to  Ten- 
nessee corporations  over  the  claim  of  said  Bank  of 
Montreal.  The  decree  of  the  chancellor  was  founded 
upon  chapter  31,  section  5,  of  the  Acts  of  1877,  which 
was  construed  by  this  court  in  McCking  v.  Emhree- 
ville,  etc.,  Company,  103  Tenn.  (19  Pick.),  399,52  S.  W., 
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1001,  and  by  the  supreme  court  of  the  United  States 
in  th«  case  of  Blake  v.  McClung,  172  U.  S.,  239,  19  Sup. 
Ct.,  165,  43  L.  Ed.,  432.  In  the  above  case  this  court 
sustained  said  act  to  the  extent  of  holding  that  cred- 
itors of  foreign  countries  and  corporations  of  another 
State  would  be  deferred  thereunder  to  the  Tennessee 
creditors. 

The  supreme  court  of  the  United  States  aflSrmed  the 
decision  of  this  court  in  so  far  as  it  held  that  th-e  non- 
resident corporation  would  be  deferred  to  the  payment 
of  Tennessee  creditors.  The  claim  is  now  made  that 
the  said  statute  is  a  violation  of  the  treaty  rights  be- 
tween the  United  States  and  Great  Britain.  We  are 
cited  to  the  second  article  of  the  Hay-Pauncefote 
Treaty,  which  is  as  follows : 

**The  citizens  or  subjects  of  each  of  the  contracting 
parties  shall  have  full  power  to  dispose  of  their  per- 
sonal property  within  the  territories  of  the  other,  by 
testament,  donation,  or  otherwise ;  and  their  heirs,  leg- 
atees, and  donees,  being  citizens  or  subjects  of  the  oth- 
er contracting  party,  whether  resident  or  nonresident, 
shall  succeed  to  their  said  personal  property,  and  may 
take  possession  thereof  either  by  themselves  or  by 
others  acting  for  them,  and  dispose  of  the  same  at  their 
pleasure,  paying  such  duties  only  as  the  citizens  or 
subjects  of  the  country  where  the  property  lies  shall 
be  liable  to  pay  in  like  cases."    31  Stat,  1939. 

We  think  it  is  manifest  from  the  reading  thereof  that 
it  has  no  application  to  the  question  under  considera- 
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tion,  but  refers  alone  to  the  disposition,  testamentary 
or  otherwise,  of  personal  property  owned  by  subjects 
of  either  the  United  States  or  Great  Britain  in  the 
country  of  the  other.  This  disposes  of  this  assign- 
ment, and  the  decree  in  that  respect  is  affirmed. 
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HowELi,  Gbaham  v.  State. 
{KnoxvUle.    September  Term,  1915.) 

1.  SUNDAY,     statute.     Penalty.     Exclusion  of  criminal. 

Shannon's  Code,  sec.  3029,  declaring  a  forfeiture  by  any  person 
exercising  any  common  avocation  on«  Sunday,  suable  by  any 
one  who  will  sue  therefor,  and  giving  one-half  of  the  forfeit  to 
the  person  suing  and  the  other  half  to  the  county,  is  a  mere 
penalty  statute,  not  intended  to  interfere  with  the  State's  right 
by  criminal  proceedings  to  prosecute  indictments  based  on  the 
common  law.    (Pott,  pp.  287-291.) 

Cases  cited  and  distinguished:  Gunter  v.  State,  69  Tenn.,  129; 
State  V.  Graham,  85  Tenn.,  134;  Bell  v.  State,  81  Tenn.,  42; 
Parker  v.  State,  84  Tenn.,  476. 

Code  cited  and  construed:    Sec.  3029  <S.). 

2.  SUNDAY.    Nonobservance.    Indictment. 

The  unnessary  performance  6f  secular  labor  on  the  Sabbath  day 
is  an  indictable  ofTense,  where  it  is  done  so  that  it  prejudicially 
affects  the  morals  or  health  of  the  community,  thereby  creating 
a  common  nuisance.    (Post,  pv,  287-291.) 

8.    SUNDAY.     Indictment.     Sufficiency. 

An  indictment  averring  that  defendant's  operation  of  hfs  moving 
picture  show  on  Sunday  was  to  the  common  nuisance  against 
the  peace  and  dignity  of  the  State,  sufficiently  averred  that 
the  public  was  disturbed  by  its  operation.    (Po9t,p,  292.) 

Case  cited  and  approved:     Gaines  v.  State,  75  Tenn.,  410. 

4.   SUM  DAY.     Prosecution.     SufRcibncy  of  evidence. 

Plaintiffs  conduct  of  a  moving  picture  show  on  successive  Sun- 
days, located  on  a  leading  thoroughfare  of  the  city  to  the 
observance  of  passers-by  in  the  matter  of  seeing  the  large 
crowds  going  in  and  out  of  the  show,  warranted  his  conviction. 
{PCBt,  p.  282.) 


286  TENNliJSSEE  REPORTS,     [134  Tenn. 

Graham  y.  State. 

5.    SUNDAY.    Observance.     Common  law. 

The  common  law  recognized  the  sanctity  of  the  Lord's  Day,  which 
principle  has  become  a  part  of  the  law  of  Tennessee.  {Post,  p. 
292.) 

Gases  cited  and  approved:    Moss  v.  State,  131  Tenn.,  94;  State  ex 
rel.  V.  Baseball  Club,  127  Tenn.,  310. 


FROM  HAMILTON. 


Error  to  Criminal  Court  of  Hamilton  County. — S.  D. 
McReynolds,  Judge. 

W.  H.  CxJMMiNGS,  for  plaintiff  in  error. 

Frank  M.  Thompson,  Attorney-Gteneral,  for  the 
State. 

Mr.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error,  Howell  Graham,  was  indicted,  tried 
and  convicted  in  the  criminal  court  of  Hamilton  county, 
and  has  appealed  from  the  judgment  there  rendered 
against  him,  and  assigned  errors  in  this  court.  Omit- 
ting the  formal  parts  thereof  the  indictment  charged : 

*  *  That  Howell  Graham,  heretofore,  on  the  4th  day  of 
July,  1915,  in  the  county  aforesaid,  did  unlawfully,  on 
Sunday,  and  other  Sundays  hefore  such  date,  within 
twelve  months  thereof,  follow  his  usual  avocation  by 
operating,  in  the  city  of  Chattanooga,  a  moving  picture 
show,  at  which  an  admission  fee  was  charged,  and  in 
which  were  gathered  large  crowds  of  people,  to  the 
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common  nuisance,  against  the  peace  and  dignity  of  the 
State." 

The  case  was  tried  before  the  judge  of  the  criminal 
court  without  the  intervention  of  a  jury,  on  the  follow- 
ing agreed  statement  of  facts:  (1)  That  Bowell  Gra- 
ham, the  defendant,  was  engaged  in  the  motion  picture 
business,  operating  his  place  of  business  in  Chatta- 
nooga, Hamilton  county,  Tenn. ;  (2)  that  the  defendant 
operated  said  place  of  business  on  the  Sunday  alleged 
in  the  indictment,  and  on  several  successive  Sundays 
prior  to  the  finding  of  this  indictment;  (3)  that  the  de- 
fendant charged  the  usual  price  for  admittance  to  the 
Sunday  shows  and  large  crowds  attended;  that  the 
moving  picture  show  was  given  or  exhibited  on  these 
several  Sundays  at  defendant's  regular  place  of  busi- 
ness on  Market  street,  in  the  city  of  Chattanooga,  Ham- 
ilton county,  Tenn.  Market  street  is  the  leading  thor- 
oughfare in  the  city  of  Chattanooga,  and  said  business 
was  conducted  by  said  defendant  on  Sunday  to  the  ob- 
servance of  passers-by  in  the  matter  of  seeing  large 
crowds  going  in  and  out  of  said  show.  This  was  all 
the  evidence  offered  in  the  case. 

After  the  indictment  was  found  the  accused  in  due 
season  moved  the  trial  court  to  quash,  upon  the  ground 
that  it  was  based  on  section  3029,  Shan.  Code,  which 
provides  as  follows : 

*'If  any  merchant,  artificer,  tradesman,  farmer,  or 
other  person  shall  be  guilty  of  doing  or  exercising  any 
of  the  common  avocations  of  life,  or  of  causing  or  per- 
mitting the  same  to  be  done  by  his  children,  or  servants. 
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^cts  of  real  necessity  or  charity  excepted,  on  Sunday,  he 
shall,  on  due  conviction  thereof,  before  any  justice  of 
th6  peace  of  the  county,  forfeit  and  pay  $3,  one-half  to 
the  person  who  will  sue  for  the  same,  the  other  half  for 
the  use  of  the  county. ' ' 

The  motion  to  quash  was  predicated  on  the  view  that 
under  the  statute  above  quoted  the  exclusive  jurisdic- 
tion of  the  matters  by  the  statute  denounced  was  con- 
ferred  upon  justices  of  the  peace,  and  that  the  criminal 
court  of  Hamilton  county  was  therefore  without  juris- 
diction to  try  and  punish  the  accused  for  the  offense 
charged  in  the  indictment.  The  court  overruled  the  mo- 
tion to  quash,  and  upon  the  defendant's  plea  of  not 
guilty,  and  the  agreed  statement  of  facts  mentioned,  the 
xjause  was  tried  with  the  result  already  stated. 

One  of  the  assignments  of  error  in  this  court  is  that 
the  trial  judge  erred  in  overruling  the  motion  to  quash. 
This  assignment  of  error  is  not  well  taken.  The  stat- 
ute set  out  in  the  motion  to  quash  is  a  mere  penalty 
statute  passed,  no  doubt,  to  promote  a  wholesome  ob- 
servance of  the  Sabbath  day.  It  declares  a  forfeit  by 
any  person  exercising  any  of  the  common  avocations  of 
life,  etc.,  and  makes  such  forfeit  suable  by  *  *  the  person 
who  will  sue  for  the  same, ' '  and  provides  that  one-half 
of  the  forfeit  shall  go  to  the  person  suing,  and  the  other 
half  shall  go  to  the  use  of  the  county.  It  was  not  the 
purpose  of  this  statute  to  interfere  with  the  State's 
right  by  criminal  proceedings  to  prosecute  indictments 
based  upon  the  common  law.  It  has  long  been  settled  in 
this  State  that  the  unnecessary  performance  of  secular 
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labor  on  the  Sabbath  day  is  an  indictable  offense,  where 
the  same  is  done  so  that  it  prejudicially  affects  the  mor- 
als or  health  of  the  community,  thereby  creating  a  com- 
mon nuisance.  In  one  of  our  cases  where  the  appellants 
were  convicted  of  violating  the  Sabbath  by  hunting 
and  shooting  through  the  woods  and  fields  with  guns 
and  pistols,  for  squirrels  and  other  game,  to  the  mani- 
fest corruption  of  the  public  morals,  to  the  evil  example 
and  common  nuisance  of  all  good  citizens,  etc.,  the  same 
defense  in  substance  made  in  the  present  case  was  in- 
terposed, but  the  court  rejected  it,  and,  in  the  course 
of  the  opinion,  said : 

' '  The  sections  of  th-e  Code  cited  empower  a  justice  of 
the  peace  to  impose  a  pecuniary  fine  upon  the  offender, 
and  when  either  offense  is  committed  under  circum- 
stances, and  to  such  an  extent,  as  to  create  a  nuisance, 
it  is  also  indictable  at  common  law.  Mr.  Bishop  says, 
after  enumerating  indictable  offenses:  'Unnecessarily 
to  perform  secular  labor  on  Sunday  in  such  a  way  as  to 
disturb  the  worship  of  others,'  or  *to  commit  any  act 
which  from  its  nature  must  prejudicially  affect  the 
morals  and  health  of  the  community,'  is  indictable.'' 

And,  said  the  court,  further,  in  the  same  opinion : 

'*  These  flagrant  violations  of  the  Sabbath  day  do 
tend  to  debauch  the  public  morals."  Gimter  v.  State, 
69  Tenn.  (1  Lea),129. 

In  another  of  our  cases  it  was  said : 

''Generally,  any  prat3tices  tending  to  disturb  the 
peace  and  quiet  of  communities,  or  corrupt  the  morals 
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of  people,  are  indictable  as  public  offenses  by  the  com- 
mon  law."    State  v.  Graham,  35  Tenn.  (3  Sneed),  134, 

In  another  case  it  is  said: 

*^The  municipal  law  looks  to  something  more  than 
merely  the  protection  of  the  lives,  the  liberty,  and  the 
property  of  the  people.  Regarding  Christianity  as  part 
of  the  law  of  the  land,  it  respects  and  protects  its  in- 
stitutions, and  assumes  likewise  to  regulate  the  public 
morals  and  decency  of  the  community." 

And,  further  in  the  opinion,  it  is  said : 

^  ^  And  it  may  be  laid  down,  in  general  terms,  that  all 
such  acts  and  conduct  as  are  of  a  nature  to  corrupt  the 
public  morals  or  to  outrage  the  sense  of  public  decency 
are  indictable  whether  committed  by  words  or  acts." 
Bell  V.  State,  31  Tenn.  (1  Swan),  42. 

In  another  case,  where  the  appellant  was  convicted 
upon  an  indictment  charging  that  he  had  followed  and 
exercised  his  avocation  of  blacksmith  upon  a  Sunday, 
and  on  divers  other  Sundays  theretofore,  and  up  to  the 
time  of  the  finding  of  the  indictment,  etc.,  it  was  said: 

*  *  But  however  uncertain  may  be  the  precise  extent  to 
which  the  common  law  protects  Christianity,  there  is 
•  no  question  that  it  practically  and  fully  cherishes  the 
public  morals.  And  it  punishes  as  a  crime  every  act 
which  it  deems  sufficiently  evil  and  directly  tending  to 
impair  the  public  morals,  and  while  a  single  act  of  the 
class  forbidden  by  the  statute  may  be  punished  by  a 
specific  fine,  as  prescribed  by  the  statute,  yet,  if  repeat- 
ed and  continued,  it  becomes  punishable  by  indictment 
at  common  law.    1  Bish.  Crim.  Law,  section  1055.    See, 
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also,  section  939, 2  Bish.  Grim.  Law,  where  it  is  said  that 
the  doctrine  has  been  laid  down  in  Pennsylvania  that 
though  a  single  act  of  Sabbath  breaking  is  punishable 
by  a  fine,  there  may  be  snch  a  succession  of  acts  of  the 
same  sort  as  will  amount  to  an  indictable  offense. ' ' 

After  the  quotation  above  set  out,  the  opinion  of  the 
court,  referring  to  the  identical  statute  relied  on  by 
plaintiff  in  error  in  the  present  case,  proceeds  as  fol- 
lows: 

**The  statute  makes  it  unlawful  for  any  one  of  the 
enumerated  classes  to  follow  his  ordinary  secular  avo- 
cation on  the  Sabbath  day,  because  it  is  immoral  and  is 
of  pernicious  effect,  and,  though  it  may  be  conceded, 
a  single  offense  may  be  liable  only  to  the  penalty  pre- 
scribed by  the  statute,  yet  a  succession  of  such  acts  be- 
comes a  nuisance  and  is  indictable.  Such  a  succession 
and  repetition  of  the  acts  are  shown  in  this  case,  as  one 
witness  says  that  defendant  did  work  at  his  trade,  as 
blacksmith,  in  his  shop  near  Springville,  every  Sunday, 
and  others  testify  to  similar  acts  on  many  Sundays 
within  twelve  months  before  the  finding  of  the  indict- 
ment. Nor  is  it  necessary  to  a  conviction  that  the  proof 
should  show  that  any  person  was  disturbed  thereby.  It 
is  sufficient  that  the  acts,  which  the  law  holds  as  illegal 
and  forbidden,  have  been  done  in  such  public  manner 
as  to  have  been  open  to  the  observation  of  the  public. 
Their  tendency  is  to  corrupt  public  morals,  and  the  ex- 
ample is  pernicious  and  contrary  to  law  and  the  well- 
being  and  good  ofder  of  society."  Parker  v.  State,  84 
Tenn.  (16  Lea),  476,  1  S.  W.,  202. 
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It  is  said  for  plaintiff  in  error  that  the  indictment 
fails  to  charge  an  offense  known  to  the  law  of  this  State, 
and  that  the  proof  fails  to  support  the  conviction  be- 
cause the  indictment  does  not  aver,  and  the  proof  does 
not  show,  that  the  public  was  disturbed  by  the  opera- 
tion of  the  picture  show.  In  reply  to  these  positions  it 
may  be  said,  in  the  first  place,  that  the  indictment  does 
aver  that  the  maintenance  of  the  picture  show  was  to 
the  common  nuisance  against  the  peace  and  dignity  of 
the  State.  This  is  a  su£Scient  averment.  Gaines  v. 
State,  75  Tenn.  (7  Lea),  410,  40  Am.  Rep.,  64.  In  the 
second  place,  the  proof  in  the  present  case  makes 
it  clear  that  the  picture  show  business  of  the  plaintiff 
in  error  was  conducted  by  him  on  successive  Sundays, 
to  the  observance  of  passers-by  in  the  matter  of  seeing 
the  large  crowds  going  in  and  out  of  the  show,  and  the 
show  was  located  on  Market  street,  a  leading  thorough- 
fare of  the  city  of  Chattanooga. 

The  common  law  recognized  the  sanctity  of  the 
Ijord's  day.  This  principle  of  the  conmion  law  was 
adopted  by  the  State  of  North  Carolina,  and  has  become 
a  part  of  the  law  of  our  own  State,  as  pointed  out  in 
Moss  V.  State,  131  Tenn.  (4  Thomp.),  94, 173  S.  W.  859. 

The  holding  in  State  ex  rel.  v.  Baseball  Club,  127 
Tenn.  (19  Cates),  310,  154  S.  W.,  1151,  Ann.  Cas., 
1914B,  1243,  when  properly  understood  is  not  in  con- 
flict with  any  of  the  cases  herein  cited. 

The  present  case,  on  its  facts,  falls  clearly  within 
the  ruling  of  Parker  v.  State,  supra,  and  it  results  that 
the  judgment  is  affirmed.  Justice  Gbeen  concurs  in 
the  result  reached  by  the  court. 
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NASHVILLE,  DECEMBER  TERM,  1915. 


Lewisburg  &  N.  B.  Co.  v.  Hinds  et  al. 
{Nashville.     December  Term,  1915.) 

1.    EMINENT  DOMAIN.    Railroads.    Adjacent  landowners.    Con- 
sequential damages. 

The  common-law  rule  is  that  owners  of  land,  no  part  of  which 
has  been  taken  for  a  railroad,  but  which  land  is  adjacent 
thereto,  are  not  entitled  to  compensation  for  damages  naturally 
and  unavoidably  resulting  from  the  proper  conduct  of  the  road, 
which  are  shared  generally  by  owners  whose  lands  lie  within 
the  range  of  the  inconveniences  necessarily  incident  to  proximity 
to  a  railroad,  including  noises  and  vibrations  Incident  to  run- 
ning trains,  the  necessary  emission  of  smoke  and  sparks,  and 
similar  annoyances.     {Post,  pp.  305-310.) 

Cases  cited  and  approved:  Northern  Transp.  Co.  v.  Chicago,  99 
U.  S.,  635;  Beseman  v.  Penn.  R.  Co.,  50  N.  J.  Law,  235;  Richards 
V.  Washington  Terminal  Co.,  233  U.  S.,  546;  Railroad  v.  Bing- 
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ham,  87  Tenn.,  522;  Harmon  v.  Railroad,  87  Tenn.,  614;  Chatta- 
nooga v.  Dowling,  101  Tenn.,  342;  Bnimit  y.  Railroad,  106  Tenn., 
124;  Terminal  Co.  v.  Jacobs,  109  Tenn.,  727;  Terminal  Co.  v. 
Lellyett,  114  Tenn.,  368;  Gossett  v.  Railroad,  115  Tenn.,  376; 
Coyne  v.  Memphis,  118  Tenn.,  661. 

Code  cited  and  construed:     sec.  1857  (S.). 

2.  EMINENT  DOMAIN.     "Damages."  Rule  for  assessment. 

The  word  "damages/'  as  used  in  Shannon's  Code,  sec.  1857,  regu- 
lating assessment  of  damages,  does  not  mean  money  exacted 
by  retributive  Justice  for  a  legal  injury  inflicted,  but  purchase 
money  for  a  property  taken,  pursuant  to  law,  and  compensa- 
tion for  loss  in  value  incidentally  imposed  upon  the  rest  of  the 
tract  as  a  consequence  of  the  taking  of  a  part,  and  in  fixing 
such  compensation  the  owner  of  the  land  must  be  treated  as 
one  offering  it  for  sale  at  a  fair  price,  while  not  under  any 
stress  of  circumstances  that  would  induce  him  to  sacrifice  his 
property,  and  the  condemnor  as  an  intending  buyer,  likewise 
free  from  stress,  as  not  being  forced  to  buy.    (Post,  pp.  ^0-313.) 

Cases  cited  and  approved:  Wray  v.  Railroad,  118  Tenn.,  544; 
Woodfolk  v.  Railroad,  32  Tenn.,  422;  City  of  Memphis  v.  Bolton, 
56  Tenn.,  508;  Alloway  v.  Nashville,  88  Tenn.,  510;  Wray  v. 
Railroad,  113  Tenn.,  544;  So.  Ry.  Co.  v.  City  of  Memphis,  126 
Tenn.,  267;  So.  Ry.  Co.  v.  Michaels,  126  Tenn.,  702;  Idaho-Wes- 
tern Ry.  Co.  V.  Columbia  Conference,  20  Idaho,  568. 

3.  EMINENT  DOMAIN.    Railroads.    Consequential  damages. 

The  compensation  which  the  landowner  is  entitled  to  recover  for 
the  diminution  of  the  value  of  the  land  remaining  after  the 
condemnation  of  a  part  is  not  restricted  to  damages  arising 
from  the  construction  and  location  of  a  railroad,  but  he  is  entitled 
to  consequential  damages  arising  from  the  operation  of  the 
road,  whereby  such  remaining  property  is  lessened  in  value, 
including  danger  of  fire,  probable  annoyance  from  noise,  smoke, 
cinders,  dust,  odors,  or  vapors  from  engines,  the  Jarring  caused 
by  the  passing  of  trains  upon  the  track  over  the  land  taken, 
and  anything  which  would,  in  an  appreciable  degree,  capable  of 
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ascertainment  in  money,  injure  the  market  value  of  the  land 
left.     {Post,  pv.  313,  326.) 

Cases  cited  and  approved:  Bleach  v.  Railroad  Co.,  48  Wis.,  188; 
Concord  R.  R.  Co.  v.  Greely,  23  N.  H.,  237;  Railroad  v.  Stick- 
ney,  150  111.,  362;  Railroad  v.  Church,  104  N.  C,  531;  Railroad 
V.  Ball,  5  Ohio  St.,  575;  Paducah  lb  Memphis  R  .R.  Co.  v.  Stovall, 
59  Tenn.,  1;  Acker  v.  Knoxville,  117  Tenn.,  224;  Kersey  v. 
Schuylkill  River  East  Side  R.  Co.,  133  Pa.,  234;  Little  Rock, 
etc.,  Ry.  Co.  v.  Allen,  41  Ark.,  431;  Elizabeth,  etc.,  R,  R.  Co.  v. 
Combs,  id  Bush.  (Ky.),  382;  Chicago,  etc.,  R.  R.  Co.  v.  Atter- 
bury,  156  111.,  281;  Matter  of  N.  Y.  etc.,  R.  R.  Co.,  15  Hun., 
(N.  Y.),  63;  Comstock  v.  Clearfield,  etc.,  Ry.  Co.,  169  Pa.,  582; 
Weyer  v.  Chicago,  etc.,  R.  R.  Co.,  68  Wis.,  180;  Railroad  v.  Nix, 
137  111.,  141;  Railroad  v.  McComb,  60  Me.,  290;  County  of  Blue 
Earth  v.  Railroad,  28  Minn.,  503;  Bowen  v.  Railroad,  17  S.  C, 
574;  Tidewater  v.  Shartzer,  107  Va.,  562;  Railroad  v.  Columbia 
Conference,  20  Idaho,  568;  Railroad  v.  Williams,  133  Ga.,  679; 
Railroad  v.  Doney,  3  Kan.  App.,  515;  Railroad  v.  Tidrick,  137 
111.  App.,  553;  Railroad  v.  McAulifT,  43  Kan.,  187;  Sabin  v.  Rail- 
road, 25  Vt,  370;  Shano.  v.  Bridge  Co.,  189  Pa.,  246;  Railroad 
V.  Raine,  114  Tenn.,  569;  Railroad  v.  Todd,  89  Neb.,  818;  Vaulx 
V.  Railroad,  120  Tenn.,  816;   Hord  v.  Railroad,  122  Tenn.,  399. 

Cases  cited  and  distinguished:  Railroad  v.  Stovall,  59  Tenn., 
1,  3,  4;  Wray  v.  Railroad,  113  Tenn.,  557. 

Code  cited  and  construed:    Sec.  1857  (S.). 

4.    EMINENT  DOMAIN.    Railroads.    ''General  damages." 

In  condemnation  of  land  for  a  railroad,  the  term  "general  dam- 
ages" may  be  defined  as  damages  common  to  the  entire  com- 
munity through  which  the  railroad  runs,  and  which  do  not 
directly  and  proximately  result  from  the  taking  of  the  right 
of  way  strip  and  the  proper  construction  and  proper  opera- 
tion thereon  of  the  railroad.     {Post,  w,  326-333.) 

Cases  cited  and  approved:  Chicago  v.  Burcky,  158  111.,  103;  Mil- 
ler V.  Schenck,  78  Iowa,  372-375;  Sheedy  v.  Union  Press  Brick- 
works, 25  Mo.  App.,  527;   Thomas  v.  Intercounty  St.  Ry.,  167 
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Pa.,  120;   Flynn  v.  Taylor,  127  N.  Y.,  596;   I.  C.  R.  R.  Co.  v. 
Trustees  of  Schools,  212  111.,  406. 

Cases  cited  and  distinguished:  Wylie  v.  Elwood,  134  111..  281; 
Aldrich  v.  Wetmore,  52  Minn.,  164;  In  Re  Melon  Street,  182  Pa., 
397;  Penn,  R.  R.  Co.'s  Appeal,  115  Pa.,  514;  Bangor  &  P.  R.  R. 
Co.  V.  McComb,  60  Me.,  290;  Walker  v.  Old  Colony  ft  Newport 
Ry.  Co.,  103  Mass.,  10. 

5.  EMINENT   DOMAIN.     Railroads.     General  damages. 

A  landowner,  part  of  whose  land  is  condemned  for  a  railroad, 
is  entitled  to  such  general  damages  as  are  suffered  by  all  per- 
sons within  the  range  of  the  annoyances  necessarily  arising 
from  the  proper  operation  of  a  railroad,  in  so  far  as  such 

'  matters  arise  from  operation  over  the  nortion  of  his  land  con- 
demned and  actually  impair  the  market  value  of  that  part  of  the 
land  remaining,  though  the  law  affords  no  remedy  to  adjacent 
landowners  similarly  affected  by  such  annoyances,  no  part  of 
whose  land  is  condemned,  since,  considered  aq  having  the  liberty 
of  contract,  the  owner  may,  in  fixing  his  price,  protect  him- 
self against  such  matters  as  to  which  the  law  would  not  other- 
wise  afford  him  redress,  while  the  adjacent  owner,  being  with- 
out the  purview  of  the  constitutional  provision  providing  com- 
pensation for  property  taken  by  condemnation,  is  left  to  the 
common  law,  which  affords  him  no  remedy  against  such  gen- 
eral damages.     (Post,  pp.  333-339.) 

Case  cited  and  distinguished:  Blesch  v.  Chicago  ft  Northwestern 
Ry.  Co.,  48  Wis.,  168. 

6.  EVIDENCE.    Eminent  domain.   Owner^s  previous  offer  of  sale. 
Discretion. 

On  the  issue  of  damages  in  a  proceeding  in  eminent  domain  by 
a  railroad  company,  the  exclusion  of  the  testimony  of  a  witness 
that  the  owner  of  the  land,  part  of  which  was  condemned,  had 
several  years  previously  stated  that  the  land  could  be  bought  for 
130,000,  where  such  offer  was  made  at  a  time  when  the  real 
estate  market  was  dead  and  before  any  improvements  had  been 
made  upon  a  neighboring  tract,  which  was  later  converted  into 
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a  park,  and  before  a  boulevard  had  been  projected  along  the 
tract,  was  not  an  abuse  of  the  trial  court's  discretion.  (Post, 
pp,  339,  840.) 

7.  EVIDENCE.      Eminent    donvain.      Price    of    neighboring    tract 
bouglit  for  parlc.    Discretion. 

The  refusal  of  the  trial  judge  to  permit  evidence  as  to  the  pur- 
chase price  of  the  tract  bought  for  such  park,  which  was  pur- 
chased several  years  previously  to  such  condemnation,  the 
subsequent  creation  of  such  park  and  the  boulevard  having 
greatly  enhanced  property  values  in  the  vicinity,  was  not  an 
abuse  of  discretion.    (Post,  p,  340.) 

8.  EVIDENCE.     Railroads.     Condemnation.     Nearby   land.     Pur- 
chase price.  Discretion. 

The  exclusion  in  such  condemnation  proceeding  of  evidence  of 
the  price  paid  for  a  neighboring  tract  of  land  several  years  pre- 
viously, where  the  establishment  of  such  park  and  boulevard 
had  made  coipmunication  between  such  tract  and  a  city  much 
better,  and  had  enhanced  the  value  thereof,  and  the  land  had 
been  purchased  at  what  amounted  to  a  forced  sale  by  reason 
of  financial  diflOiculties  of  the  then  owners,  was  not  an  abuse  of 
discretion.     (Post,  pf>.  Ml,  342.) 

9.  EVIDENCE.     Eminent  domain.     Damages.     Other  sales.     Ad- 
missibility. 

In  arriving  at  the  value  of  land  taken  by  eminent  domain,  evi- 
dence of  other  sales  is  generally  competent.     {Post,  p,  342.) 

Case  cited  and  distinguished:  Union  Hallway  Co.  v.  Hunton,  114 
Tenn.,  609. 

10.   APPEAL  AND  ERROR.     Evidence.       Other  sales.     Discretion. 
Review. 

The  extent  to  which  other  sales  of  land  are  admissible  to  prove 
the  value  of  the  land  in  controversy,  in  proceedings  in  eminent 
domain,  with  regard  to  the  degree  of  similarity  of  situation  and 
circumstances  necessary  to  give  such  sales  sufficient  probative 
value,  is  largely  within  the  trial  court's  discretion,  but  such  dis- 
cretion is  not  unlimited,  and  will  in  proper  cases  be  reviewed 
on  appeal.     (Post,  pp,  342,  343.) 
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Cases  cited  and  approved:  St.  Ll,  etc.,  Ry.  Co.  v.  Guswelle, 
236  111.,  214;  Chandler  v.  Jamaica  Pond  Acquednct  Co.,  122 
Mass.,  305;  Amory  v.  Melrose,  162  Mass.,  656;  Watson  et  al. 
y.  Mil.  &  Mont.  R.  R.  Cd.,  57  Wis.*  350;  Stinson  v.  Chicago,  St 
P.  &  M.  Ry.  Co.,  27  Minn.,  284;  Seattle  &  Montana  Ry.  Co.  t. 
Gilchrist,  4  Wash.,  509. 

11.  EMINENT  DOMAIN.    Damages.    Appeal.    Defective  bond.    Mo- 
tion to  dismlea  appeal.     Laches. 

In  a  railroad's  condemnation  proceeding,  plaintiff  appealed  from 
the  report  of  the  Jury  of  view,  and  obtained  an  order  to  take 
possession  upon  giving  bond.  Defendant  landowners  also  ex- 
cepted on  the  ground  that  the  award  was  inadequate,  and,  the 
exceptions  being  overruled,  took  an  appeal,  which  was  granted 
in  the  name  of  all  the  defendants  on  condition  that  they 
file  an  appeal  bond  for  costs.  Some  three  years  later,  when 
the  case  came  up  for  trial,  the  parties  stipulated  that  the  only 
question  was  the  value  of  the  land  taken  and  the  amount  of 
damages.  After  a  month's  trial,  involving  the  examination  of 
fifty  witnesses,  and  after  the  testimony  was  closed  and  the  case 
fully  argued,  plaintiff  moved  to  dismiss  the  appeal  because 
defendants'  appeal  bond  had  not  been  executed  by  all  the 
parties  defendant.  Plaintiff  admitted  discovering  the  defect 
two  weeks  previous  to  the  time  of  making  the  motion.  Held, 
that  the  motion  was  properly  overruled  because  it  came  too 
late.    (Post,  pp.  344-^6.) 

Cases  cited  and  approved:  Gillespie  v.  Goddard,  48  Tenn.,  777; 
Tedder  v.  Odom,  49  Tenn.,  50;  Staub  v.  Williams,  2  Leg.  Rep., 
183 ;  Snyder  v.  Summers,  69  Tenn.,  481 ;  Morris  v.  Smith,  30  Tenn., 
135;  Adamson  v.  Hurt,  3  Shan.  Cas.,  424;  Staub  t.  Williams, 
69  Tenn.,  36;  Wilson  v.  Corry,  69  Tenn.,  391;  La  Follette  v. 
Road  Comm's.,  105  Tenn.,  536;  Jones  v.  Ducktown.  etc.,  Co.. 
109  Tenn.,  375. 

12.  EMINENT    DOMAIN.      Damages.      Appeal.      Defective  bond. 
Amendment.       Discretion. 

Under  such  circumstances  it  was  a  proper  exercise  of  the  trial 
court's  discretion  to  allow  defendants  to  amend  such  bond  by 
the  insertion  of  the  necessarv  names.     (Post,  pp.  344-346.) 
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13.  APPEAL  AND  ERROR.  HarmleM  error.  Croat-examination. 
Where,  in  a  railroad's  condemnation  proceeding,  plaintiff's  wit- 
ness testified  that  defendant's  land  would  be  benefited  by  the 
railroad  because  it  could  be  used  for  factory  sites,  perntltting 
defendant  to  prove  by  the  wltnees  on  cross-examination  that 
the  railroad  was  a  departmental  line  of  a  trunk  line  road,  to 
be  used  to  transport  fast  through  freight  trains  around  the 
city  without  entering  the  terminals,  from  which  it  would  be 
inferred  that  there  would  be  no  stops  made  on  plaintifll's  land, 
was  harmless  error,  where  it  was  not  contended  that  there 
were  any  incidental  benefits  to  defendant  landowner,  and  no 
controversy  existed  as  to  the  right  of  condemnation.  {Post,  pp. 
346,  347.) 

14.  EMINENT    DOMAIN.       Damages.      Withholding    land    from 
sale.     Purpose.     Admissibility. 

In  such  proceeding,  evidence  by  one  of  the  landowners  that  hie 
his  reason  for  not  making  any  effort  to  sell  the  land  for  twen- 
ty-five years  was  that  the  land  was  held  because  of  flattering 
prospects  of  increase  in  value  was  properly  admitted,  since  it 
was  relevant  for  the  purpose  of  meeting  the  inference  which 
might  be  drawn  from  the  otherwise  unexplained  fact  that  the 
land  had  been  held  from  the  market  for  so  long  a  period.  {Postt 
VP.  347.  348.) 

15.  APPEAL  AND  ERROR.    Specification  of  error.     Insufficiency. 

The  specification  of  error  that  in  such  proceeding  the  court  per- 
mitted defendant  to  cross-examine  a  witness  and  require  him  to 
detail  what  had  been  done  with  a  tract  of  land  near  another  city, 
and  that  he  was  further  allowed  to  tell  how  the  tract  involved 
in  the  case  at  bar  could  be  platted  for  residence  seekers,  etc., 
was  insufficient  under  supreme  court  rule  14,  subd.  3  (126  Tenn., 
722,  160  S.  W.,  ix),  that  a  specification  on  the  admission  or  rejec- 
tion of  evidence  must  quote  the  full  substance  thereof,  with  a 
citation  of  the  record  where  the  evidence  and  ruling  may  be 
found.     {Post,  p.  348.) 

16.  APPEAL  AND  ERROR.     Specification  of  error.     Insufficiency. 
The  further  epecification  that  the  court  permitted  defendant  to 
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assume  that  the  witness  was  arguing  the  case  with  him  and 
was  evincing  partiality,  whereupon  the  court  stated  that  the 
questions  asked  were  proper,  was  insufficient  for  the  same  rea- 
son, since  such  statement  was  not  a  statement  of  the  sub- 
stance of  such  questions,  but  merely  the  conclusion  of  coun- 
sel as  to  their  effect.    (Post,  p.  348.) 

17.  WITNESSES.     Cross-examination.     Scope. 

Where,  in  a  railroad's  condemnation  proceeding,  one  of  its  wit- 
nesses testified  to  the  impossibility  of  making  proper  streets 
over  defendants'  land  for  the  purposes  of  platting  and  sub- 
division, as  bearing  on  the  question  of  the  value  of  the  land, 
it  was  proper  to  permit  the  landowner,  on  cross-examination,  to 
require  the  witness  to  detail  the  platting  of  a  tract  of  land 
near  another  city,  and  to  tell  how  defendants'  land  could  be 
modeled,  outlined,  and  platted  for  residence  seekers.  (Postj  pp. 
348,  349.) 

18.  CERTIORARI.     Petition.     Specification  of  error.      Evidence. 
Defective  assignment. 

On  certiorari  to  review  the  judgment  of  the  court  of  civil  appeals 
in  condemnation  proceeding,  the  specification  of  error  that  the 
court  allowed  defendant  to  testify  that  inferior  buildings  ad- 
jacent to  the  neighboring  park  would  not  detract  from  the 
value  of  defendants'  property,  nor  prevent  the  park  from  con- 
tributing to  the  desirability  of  defendants'  land  as  a  residence 
district,  held  insufficient,  where  there  was  no  statement  of  ob- 
jections made  to  the  evidence  and  no  reason  given  showing  a 
prima  fade  case  of  error,  as  required  bv  supreme  court  rule 
12  (126  Tenn..  720,  160  S.  W.  viii).  relating  to  petitions  for  cer- 
tiorari to  remove  cases  from  the  civil  court  of  appeals  to  the 
supreme  court  for  review.    {Post,  p.  349.) 

19.  WITNESSES.     Cross-examination.      Producing  for  first  time 
on  rebuttal.     Diligence. 

In  such  condemnation  proceeding,  where  plaintiff  offered  a  new 
witness  in  rebuttal,  permitting  defendant  on  cross-examination 
to  question  the  witness  concerning  his  relation  by  marriage  to 
one  employed  bv  plaintift.  and  the  interest  of  such  person  in 
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property  adjacent  to  the  proposed  road,  for  the  purpose  of 
showing  plaintiffs  familiarity  with  the  witness  as  bearing 
on  the  failure  to  use  diligence  in  producing  such  witness  on 
plaintiffs  original  evidence,  was  not  prejudicial  to  plaintiff. 
{Post,  pp.  349-351.) 

20.  APPEAL  AND  ERROR.     Harmless  error.     Cross-examination. 
Improper  statement  by  court. 

Where,  in  such  proceeding,  a  witness  to  incidental  damages,  when 
cross-examined  by  plaintiff  as  to  how  he  arrived  at  a  certain 
amount  as  representing  the  damages,  persistently  answered 
that  he  thought  such  figure  was  correct,  it  was  harmless  error 
for  the  trial  court,  in  stopping  such  cross-examination,  to  re- 
mark that  the  witness  had  answered  a  number  of  times  that 
such  was  his  estimate,  and  that  it  was  not  perceived  how  he 
could  answer  it  in  any  other  way.     {Post,  pp.  351,  352.) 

21.  WITNESSES.     Stopping  cross-examination.      Discretion. 
The  stopping  of  such  cross-examination  was  not  an  abuse  of  the 

trial  court's  discretion  to  check  cross-examination.  {Post,  pp. 
351,  352.) 

22.  EMINENT  DOMAIN.     Taking  part  of  tract.     Excessive  dam- 
ages. 

On  appeal  from  an  award  to  the  landowner,  in  a  railroad's  con- 
demnation proceeding,  of  $5,775  as  the  value  of  a  strip  of  two 
and  thirty-one  one-hundredths  acres  taken  for  a  right  of  way 
through  a  fifty-six-acre  tract  of  land  lying  near  Shelby  Park 
in  East  Nashville,  and  of  $32,000  for  incidental  damages,  where 
the  testimony  as  to  the  amount  of  damages  showed  an  aston- 
ishing contrariety  of  opinion,  not  only  as  between  the  oppos- 
ing witnesses  but  as  between  witnesses  on  the  same  side,  so 
as  to  show  that  the  opinions  expressed  were  essentially  uncer- 
tain and  not  very  reliable,  held  that  justice  required  a  re- 
mittitur of  $10,000  in  reduction  of  such  damages.  {Post,  pp. 
352-369.) 

Cases  cited  and  approved:  Woodfolk  v.  N.  &  C.  R.  R.  Co.,  32 
Tenn.,  422;  Vaulx  v.  Railroad,  120  Tenn.,  316;  Hord  v.  Rail- 
road,  122    Tenn.,    399;     Railroad   v.    Stovall,    59    Tenn.,   1,    3, 
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4;  Harmon  v.  Railroad,  87  Tenn.,  614;  Chattanooga  v.  Dowling, 
101  Tenn..  342;  Brumlt  v.  Railroad,  106  Tenn.,  124;  Terminal 
Co.  V.  Jacobs.  10»  Tenn.,  727;  Terminal  Co.  v.  Lellyett,  114 
Tenn.,  368;  Gosaett  v.  Railroad,  115  Tenn.,  376;  Coyne  v. 
Memphis,  118  Tenn.,  651. 

Case  cited  and  distinguished:     Railroad  y.  Bingham*  87  Tenn., 
522. 

Codes  cited  and  construed:     Sees.  1844,  1856,  1857  (S.). 

Constitution  cited  and  construed:    Sec.  21,  art.  1. 


FROM   DAVIDSON 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Thos.  E.  Matthews,  Judge. 

Keeblb  &  Seay  and  F.  M.  Bass,  for  plaintiff. 

Petts  &  McCoNNioo,  J.  Wesley  Gaines,  Jr.,  and  M. 
S.  Ross,  for  defendant. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  was  a  condemnation  proceeding,  instituted  in 
the  circuit  court  of  Davidson  county,  for  the  purpose 
of  appropriating  to  the  use  of  the  railroad  company  a 
right  of  way  through  a  fifty-six-acre  tract  of  land,  ly- 
ing immediately  north  of,  and  alongside  of,  Shelby 
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Park,  in  East  Nashville.  A  jury  of  view  was  appointed 
in  the  usual  way,  a  report  made,  an  appeal  from  the 
finding  of  the  jury  to  a  trial  by  a  regular  jury,  a  ver- 
dict by  the  latter,  and  the  assessment  of  damages,  both 
for  the  land  taken  and  for  incidental  damages  to  the 
residue  of  the  tract.  The  amount  allowed  for  the  value 
of  the  two  and  thirty-one  one-hundredths  acres  taken 
for  the  right  of  way  was  $5,775.  For  incidental  dam- 
ages the  jury  allowed  $32,000,  making  the  entire  sum 
$37,775,  covering  the  value  of  the  land  actually  taken 
and  incidental  damages,  as  stated.  An  appeal  was 
prosecuted  to  the  court  of  civil  appeals,  and  the  judg- 
ment of  the  trial  court  on  the  verdict  was  aflSrmed.  The 
case  was  then  brought  to  this  court  by  the  writ  of  cer- 
tiorari, and  numerous  errors  assigned  by  the  railway 
company. 

The  chief  question  concerns  th«  measure  to  be  ap- 
plied in  this  State  for  the  ascertainment  of  incidental 
damages. 

Without,  for  the  present,  taking  up  the  special  errors 
assigned  we  shall  state  our  conclusions  upon  the  gener- 
al subject. 

The  parties  widely  differ  in  their  theories.  The  de- 
fendants  claim  that  any  injury  which  directly  causes  de- 
preciation in  the  market  value  is  a  damage  within  the 
true  sense  and  scope  of  the  right  vouchsafed  by  law  to 
recover  compensation  for  injuries  inflicted  by  the  erec- 
tion of  a  public  improvement  on  part  of  the  land  of  an 
owner. 
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Plaintiff  insists  that  in  order  to  arrive  at  the  nature 
of  damages  peculiar  to  the  land  involved,  we  are  bound 
to  exclude  damages  similar  in  nature  to  those  suffered 
by  mere  adjacent  own-ers,  no  part  of  whose  land  has 
been  taken,  and  that  this  would  exclude  mere  propin- 
quity of  the  railroad,  damage  of  fire,  noise,  smoke,  cin- 
ders, dust,  and  vibration ;  that  these  are  gen-eral  dam- 
ages as  distinguished  from  special  damages,  and  there- 
fore necessarily  excluded  from  consideration.  The 
plaintiff  supports  this  position  by  the  further  conten- 
tion that,  inasmuch  as  the  neighboring  owners  re- 
ferred to,  though  they  occupy  the  same  relative 
local  adjacency  in  respect  of  the  improvement  as  do 
those  a  part  of  whose  land  has  been  taken,  are  not 
entitled  to  damages  under  our  law,  and  there- 
fore an  allowance  .to  the  former,  while  denying 
relief  to  the  latter,  would  operate  as  an  unjust  discrim- 
ination, and  is  not  therefore  to  be  tolerated. 

The  reply  of  defendants  is  twofold :  First,  that  the 
claimed  discrimination  does  not  exist,  since,  as  they  as- 
sert, mere  adjacent  owners  are  entitled  to  the  same  kind 
of  damages,  for  the  same  kind  of  injuries,  at  least  for 
noise,  smoke,  cinders,  dust,  and  vibration;  secondly,^ 
that  the  term  ''general  damages^'  embraces  only  those 
inconveniences  which  impair  personal  comfort  and  en- 
joyment as  distinguish-ed  from  those  invasions  which 
affect  the  use  and  value  of  land,  instancing,  among  the 
former,  the  ordinary  noises  created  by  the  operation  of 
the  improvements  which  offends  the  ears  of  all,  wheth- 
er they  own  and  reside  upon  land  in  the  neighborhood 
or  not ;  as,  for  example,  the  noise  caused  by  the  rum- 
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ble  of  trains,  the  rattle  of  vehicles  on  the  paved  streets 
of  a  city,  noise  of  passing  street  cars,  and  the  smoke  of 
distant  factories. 

So,  it  is  obvious  that  the  defendants  take  their  stand 
upon  the  broad  proposition  that  every  direct  impair- 
ment of  the  market  value  of  the  land  left  after  a  part  of 
the  whole  tract  has  been  taken,  caused  by  the  installa- 
tion and  nonnegligent  operation  of  the  improvement, 
must  be  considered  as  an  item  of  incidental  damages, 
and  be  compensated  for  as  such;  while  the  plaintiff's 
contention  is  that  the  impairment  of  market  value  is 
not  a  true  criterion,  but  the  loss  must  arise  from  some  - 
physical,  observable  fact,  or  facts,  special  and  peculiar 
to  the  land  so  left,  as  differentiated  from  other  tracts 
or  lots  through  which,  or  near  to  which,  the  improve- 
ment is  located  and  operated ;  instances  of  such  distin- 
guishing physical  features  being  the  shape  in  which  the 
land  is  left  by  the  appropriation  of  a  part  of  it,  the  sep- 
aration of  a  whole  tract  into  two  or  more  parts,  the  ex- 
istence of  cuts  and  fills  making  it  more  difficult  to  use 
the  separate  parts,  cutting  off  the  owner  from  easy  ac- 
cess to  his  barn  or  other  outhouses,  caused  by  the  inter- 
position of  the  railway  between  his  dwelling  and  such 
structures,  the  diversion  of  waterways,  the  destruction 
of  springs,  the  impairment  of  access  to  a  public  road  or 
street,  and  the  like. 

We  do  not  desire  to  incumber  the  present  discussion 
with  any  extended  consideration  of  the  rights  of  adja- 
cent owners,  no  part  of  whose  land  has  been  taken. 
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There  are  two  important  theories  upon  this  question, 
upon  which  the  authorities  are  at  variance.  One  of 
these  is  that  any  interference  which  impairs  the  value 
of  adjacent  property  is  a  taking,  and  is  to  be  compen- 
sated for  as  such;  the  other  is  that  the  interference 
must  amount  to  a  nuisance  before  relief  can  be  granted. 
We  adopt  from  a  very  recent  decision  of  the  supreme 
court  of  the  United  States  the  common-law  rule,  as  we 
understand  it,  governing  the  rights  of  mere  adjacent 
owners,  no  part  of  whose  property  has  been  taken  for 
the  public  improvement,  in  respect  of  mere  consequen- 
tial damages : 

' '  Any  diminution  of  the  value  of  prpperty  not  direct- 
ly invaded  nor  peculiarly  affected,  but  sharing  in  the 
common  burden  of  incidental  damages  arising  from  the 
legalized  nuisance,  is  held  not  to  be  a  ^taking'  within 
the  constitutional  provision.  The  immunity  is  limited 
to  such  damages  as  naturally  and  unavoidably  result 
from  the  proper  conduct  of  the  road  and  are  shared 
generally  by  property  owners  whose  lands  lie  within 
range  of  the  inconveniences  necessarily  incident  to 
proximity  to  a  railroad.  It  includes  the  noises  and  vi- 
brations incident  to  the  running  of  trains,  the  necessary 
emission  of  smoke  and  sparks  from  the  locomotives, 
and  similar  annoyances  inseparable  from  the  normal 
and  nonnegligent  operation  of  a  railroad.  Northern 
Transp.  Co.  v.  Chicago,  99  U.  8.,  635,  641,  25  L.  Ed.  336, 
338;  Besenum  v.  Pennsylvcmia  R,  Co.,  50  N.  J.  Law, 
235,  240,  13  Atl.  164,  affirmed  in  52  N.  J.  Law,  221,  20 
Atl.,  169.    That  the  constitutional  inhibition  against  the 
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taJdng  of  private  property  for  public  use  without  com- 
pensation does  not  confer  a  right  to  compensation  up- 
on a  landowner,  no  part  of  whose  property  has  been  ac- 
tually appropriated,  and  who  has  sustained  only  those 
consequential  damages  that  are  necessarily  incident  to 
proximity  to  the  railroad,  has  been  so  generally  recog- 
nized that  in  some  of  the  States  (Arkansas,  California, 
Colorado,  Qeorgia,  Illinois,  Louisiana,  Mississippi,  Mis- 
souri, Montana,  Nebraska,  North  Dakota,  South  Dako- 
ta, Texas,  West  Virginia,  and  Wyoming  are,  we  believe, 
among  the  number)  constitutions  have  been  established 
providing,  in  substance,  that  private  property  shall  not 
be  taken  or  damaged,  for  public  use  without  compensa- 
tion. The  immunity  from  liability  for  incidental  inju- 
ries is  attended  with  a  considerable  degree  of  hardship 
to  the  private  landowner,  and  has  not  been  adopted 
without  some  judicial  protest.  But,  as  pointed  out  by 
Chief  Justice  Beasley  in  the  Beseman  Case,  50  N.  J. 
Law,  at  page  238  (13  Atl.,  164),  if  railroad  companies 
were  liable  to  suit  for  such  damages  upon  the  theory 
that  with  respect  to  them  the  company  is  a  tort-feasor, 
the  practical  result  would  be  to  bring  the  operation  of 
railroads  to  a  standstill.  And,  on  the  ^hole,  the  doc- 
trine has  become  so  well  established  that  it  amounts  to 
a  rule  of  property,  and  should  be  modified,  if  at  all,  only 
by  the  lawmaking  power.  But  the  doctrine,  being 
founded  upon  necessity,  is  limited  accordingly. ' '  Rich- 
ards V.  Washington  Terminal  Co.,  233  U.  S.,  546,  554, 
34  Sup.  Ct.,  654,  657,  58  L.  Ed.,  1088,  1092  (L.  B.  A., 
1915A,  887). 
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Our  own  authorities  are  in  substantial  accord.  Rail- 
road V.  Bingham,  87  Tenn.,  522,  11  S.  W.,  705,  4  L.  R. 
A.,  622 ;  Harmon  v.  Railroad,  87  Tenn.,  614,  11  S.  W., 
703;  Chattanooga  v.  Bowling,  101  Tenn.,  342,  47  S.  W., 
700;  Brumit  v.  Railroad,  106  Tenn.,  124,  60  S.  W.,  505; 
Terminal  Co.  v.  Jacobs,  109  Tenn.,  727,  72  S.  W.,  954, 
61  L.  R.  A.,  188;  L.  S  N.  Terminal  Co.  v.  Lellyett,  114 
Tenn.,  368,  85  S.  W.,  881, 1  L.  R.  A.  (N.  S.),  49 ;  Gossett 
V.  Railroad,  115  Tenn.,  376,  89  S.  W.,  737,  1  L.  R.  A. 
(N.  S.),  97,  112  Am.  St.  Rep.,  846;  Coyne  v.  Memphis, 
118  Tenn.,  651,  102  S.  W.,  355,  and  cases  cited.  The 
cases  in  other  jurisdictions  to  the  same  purport  are 
so  numerous  that  w€f  shall  not  attempt  to  cite  them. 

Relief  is  granted  in  several  States  under  constitu- 
tions and  statutes  which  authorize  recoveries  when  any 
property  has  been  ** damaged"  or  ^'injured''  by  a  pub- 
lic improvement,  and  in  England  where  land  has  been 
^injuriously  affected."  Among  these  States  are  those 
mentioned  in  Richards  v.  Washington  Terminal  Co., 
and,  in  addition,  we  beli-eve,  the  States  of  Oklahoma, 
Virginia,  Washington,  Minnesota,  Kentucky,  and  Ala- 
bama. 1  Lewis  on  Eminent  Domain  (3d  Ed.),  sec.  346, 
and  note ;  10  Ruling  Case  Law,  pp.  164, 165,  sec.  145. 

The  course  of  decision  on  this  subject,  in  the  jurisdic- 
tions referred  to,  is  quite  fully  shown  in  sections  358- 
365  of  the  very  able  treatise  of  Mr.  Lewis,  just  cited, 
and  is  summed  up  in  section  356  as  follows : 

''Different  Views  Regarding  the  Proper  Construc- 
tion of  the  Words  'Damaged'  or  'Injured.'  In  endeav- 
oring to  give  a  general  interpretation  to  the  words 
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'damaged'  or  'injured,'  as  used  in  recent  constitutions, 
courts  have  usually  adopted  one  or  the  other  of  the  fol- 
lowing views:  (1)  That  the  words  embrace  only  what 
are  known  as  actionable  damages,  that  is,  such  damages 
as  would  form  the  basis  of  an  action  at  common  law, 
but  for  the  statutory  authority;  (2)  that  they  embrace 
only  damages  caused  by  some  physical  injury  to  the 
property  or  by  an  interference  with  some  private  right 
appurtenant  to  the  property,  or  of  some  public  right, 
which  the  owner  is  entitled  to  make  use  of  in  connection 
with  the  property;  (3)  that  they  cover  any  loss  or  in- 
jury which  niay  properly  be  taken  into  consideration  in 
estimating  damages  to  the  balance  of  a  tract  when  part 
is  taken;  (4)  that  they  embrace  any  depreciation  caus- 
ed by  the  construction  and  operation  of  works  for  pub- 
lic use,  no  matter  how  occasioned.  The  third  and 
fourth  of  these  rules  of  construction  doubtless  amount 
to  the  same  thing ;  that  property  is  damaged  whenever 
it  is  depreciated  in  value  by  the  construction  or  opera- 
tion of  works  for  public  use.  The  first  rule  is  doubtless 
too  restricted,  since  in  some  cases  and  in  some  jurisdic- 
tions it  would  exclude  compensation  for  injuries,  which 
were  intended  to  be  indemnified. ' ' 

The  weight  of  authority,  in  the  States  having  the 
new  constitutions  referred  to,  and  in  England,  seems  to 
be  in  favor  of  the  second  of  the  conclusions  stated  in 
the  foregoing  excerpt.  We  need  not  pursue  this  mat- 
ter further,  however,  since  we  have  no  such  provision  in 
our  constitution,  and  no  statute  covering  that  ground. 
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Our  constitution  merely  guards  against  the  taking  or 
appropriation  of  private  property  for  public  use  with- 
out just  compensation.  Article  1,  section  21.  Our  stat- 
utes in  terms  authorize  and  regulate  the  taking  of  prop- 
erty under  the  right  of  eminent  domain,  providing  for 
the  assessment  of  damages  to  the  owner  of  the  land 
actually  taken,  and  for  the  ascertainment  of  the  dam- 
ages to  the  rest  of  the  land  incidental  upon  the  taking  of 
a  part,  providing,  as  construed  by  our  cases,  in  sub- 
stance, that  such  incidental  damages  may  be  lessened 
by  incidental  benefits,  and  that  the  difference  shall  con- 
stitute the  sum  to  be  paid  as  damages  to  the  land  not 
taken.  Shan.  Code,  section  1857.  Our  cases  very  clear- 
ly |X)int  out  how  the  damages  are  to  be  ascertained  for 
the  land  actually  taken.  They  are  not  so  clear  on  the 
subject  of  incidental  damages  to  the  land  not  taken. 
While  several  elements  qi  incidental  damages  have 
been  mentioned  in  these  cases,  no  adequate  treatment  of 
the  matter  has  been  attempted ;  but  it  has  been  said  in 
several  of  the  cases  that  the  subject  is  inherently  full  of 
diflSculty. 

The  diflSculty,  as  we  think,  springs,  in  part  at  least 
from  the  ambiguity  latent  in  the  word  *  *  damages, ' '  the 
two  meanings,  which  it  bears,  representing  concepts 
quite  distinct.  From  this  viewpoint  we  shall  consider 
the  language  of  our  Code.  That  section  (Shan.  1867) 
reads : 

*  *  In  estimating  the  damages,  the  jury  shall  give  the 
value  of  the  land  (taken)  without  deduction,  but  inci- 
dental benefits  which  may  result  to  the  owner  by  rea- 
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son  of  the  proposed  improvements  may  be  taken  into 
consideration  in  estimating  the  incidental  damages. ' ' 

The  word  '  *  damages ' '  here  used  does  not  mean  a  sum 
of  money,  exacted  by  retributive  justice  for  a  legal  in- 
jury inflicted,  but  purchase  money  for  property  taken, 
pursuant  to  law,  for  the  use  of  a  public  improvement, 
and  compensation  for  the  loss  in  value  incidentally  im- 
posed upon  the  residue  of  the  tract  as  a  consequence  of 
the  taking  of  a  part.  No  wrong  has  been  done,  and 
hence  no  injury  {^^ injuria^ ^)  in  the  legal  sense  produc- 
ed, therefore  there  are  no  damages  (an  inapt  expres- 
sion, Wray  v.  Railroad,  113  Tenn.,  544,  551,  82  S.  W. 
471 ) ,  due  in  the  sense  in  which  that  term  is  understood 
in  actions  ex  delicto.  The  clearing  up  of  this  ambiguity 
arising  from  the  use  of  the  term  *  *  damages, ' '  in  the  sec- 
tion referred  to,  relieves  us,  as  we  think,  from  some 
confusion  of  thought,  remembering  that  ''damages*'  in 
the  true  sense  is  a  term  indicating  a  monetary  exaction, 
imposed  on  a  wrongdoer,  as  a  means  of  compelling  him 
to  make  reparation  to  one  on  whom  he  has  inflicted  an 
injury  in  the  legal  sense,  that  is,  a  legal  wrong,  either 
upon  persons  or  property,  or  by  a  breach  of  contract, 
which  latter  is  in  a  sense  an  injury  to  a  property  right. 
The  damages,  so  called,  in  the  kind  of  case  now  before 
the  court,  a  condemnation  proceeding  under  the  law  of 
eminent  domain,  arise  in  a  sense,  and  to  a  degree,  ex 
contractu,  although  one  of  the  parties  is  made  to  enter 
into  the  arrangement  through  compulsion  of  law.  It  is 
in  truth  almost  as  certainly  upon  a  general  basis  of  con- 
tract, as  when  a  court  of  chancery  undertakes  to  put  on 
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the  market  the  land  of  an  infant,  or  of  any  other  per- 
son under  disability  when  a  conversion  from  really  in- 
to personalty  is  desired  as  being  for  the  best  interest  of 
such  person.  There  is,  it  is  true,  no  meeting  of  minds, 
as  in  the  case  of  a  typical  contract,  since  after  the  con- 
demnor indicates  through  proper  pleadings  a  desire  for 
certain  realty,  the  State,  through  its  courts,  assumes  to 
act  for  both  in  effecting  the  transfer.  The  principle  on 
which  it  acts  is  that  the  owner  of  the  land  shall  be  treat- 
ed as  one  offering  it  for  sale,  at  a  fair  price,  while  not 
being  under  any  stress  of  circumstances  that  would  in- 
duce him  to  sacrifice  his  property,  and  the  condemnor 
as  an  intending  buyer,  who  is  alike  free  from  stress,  as 
not  being  forced  to  buy.  Woodfolk  v.  N.  <&  C.  R.  R.  Co., 
2  Swan  (32  Tenn.),  422;  City  of  Memphis  v.  Sarah 
Bolton,  9  Heisk.  (56  Tenn.),  508,  510;  Alloivay  v.  Nash- 
ville, 88  Tenn.,  510, 13  S.  W.,  123,  8  L.  B.  A.,  123 ;  Wray 
V.  Railroad,  113  Tenn.,  544,  552,  82  S.  W.,  471 ;  South- 
em  Ry.  Co.  v.  City  of  Memphis,  126  Tenn.,  267,  148  S. 
W.,  662,  41  L.  R.  A.  (N.  S.),  828,  Ann.  Cas.,  1913E,  153; 
Southern  Railway  Co.  v.  Michaels,  126  Tenn.,  702,  708, 
151  S.  W.,  53;  Idaho-Western  Ry.  Co.  v.  Colu^mhia  Con- 
ference, 20  Idaho,  568, 119  Pac,  60,  38  L.  R.  A.  (N.  S.), 
497 ;  Lewis  on  Eminent  Domain  (3d  Ed.),  sees.  693,  706. 
* '  It  is  not  in  the  nature  of  a  wrongful  taking,  for  which 
damages  are  to  be  assessed.  Nor  is  it  a  claim  for  any 
wrong  or  damage  done,  but  the  appropriation  of  the 
property  is  legal  and  rightful,  as  much  so  as  if  the  own- 
er had  voluntarily  sold  it  to  the  company,  and  the  only 
open  question  was.  What  is  a  fair  price  for  the  prop- 
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ertyf  What  is  its  value?"  Woodfolk  v.  Railroad  Co., 
supra,  at  page  437  of  2  Swan. 

Two  persons  so  dealing  would  probably  reach  a  re- 
sult whereby  the  land  would  pass  from  the  seller  to  the 
buyer  on  a  just  appraisal.  The  court,  through  its  fit 
agencies,  a  commission  or  a  trial  of  the  matter  by  a 
jury  with  th-e  aid  of  witnesses,  ascertains  the  price  for 
both,  thus  completing  that  feature  of  the  assumed  re- 
lation. It  fixes  for  the  parties  the  price  of  the  land  tak- 
en, based  on  the  value  of  the  land,  taking  into  considera- 
tion its  shape  or  form,  its  area,  and  all  of  its  capabili- 
ties or  constituents  of  value.     Authorities  supra. 

But  at  this  point  another  element  arises  in  the  as- 
sumed negotiation.  The  parcel  of  land  selected  and 
priced  is  to  be  cut  out  of  a  larger  parcel  or  tract.  A 
prudent  negotiator,  before  closing  the  contract,  would 
consider  how  the  rest  of  his  land  would  be  affected  in 
value  by  selling  off  the  portion  desired  for  the  uses  of 
any  given  public  improvement.  The  owner,  as  stated, 
occupies,  fundamentally,  though  not  formally,  a  con- 
tractual status,  and,  if  acting  for  himself,  would  save 
himself  from  any  loss  in  the  latter  aspect,  either  by 
adding  the  difference  onto  the  price  of  the  land  sold, 
or  by  the  exaction  of  a  separate  sum.  The  law,  repre- 
senting him  in  a  condemnation  proceeding,  assumes 
the  right  to  sell  for  him,  both  to  fix  the  price  he  shall 
receive  for  the  land  actually  used  and  the  amount  which 
he  shall  receive  as  compensation  for  the  lessened  value 
of  the  part  not  taken.  As  to  the  land  to  be  taken,  it  has 
engaged  to  treat  the  owner  from  the  standpoint  of  one 
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who  is  oflfering  his  land  for  sale  to  another  who  wishes 
to  buy,  as  if  neither  were  compelled  to  enter  the  trans- 
action. Where  this  theory  or  principle  is  employed  as 
a  basis  for  effecting  the  transfer  of  the  land  that  is  to 
be  actually  used,  what  warrant  can  there  be  for  aban- 
doning it  when  that  stage  in  the  affair  is  reached  at 
which  it  becomes  necessary  to  estimate  the  impairment 
in  value  of  the  residue  of  the  tract!  What  warrant  is 
there  for  giving  the  single  word  ** damages,*'  used  in 
section  1857  of  Shannon 's  Code,  one  meaning  when  ap- 
plied to  the  strip  taken  and  another  when  applied  to 
the  residue  of  the  land  t    If  the  theory  be  appropriate 

• 

and  just  as  a  guiding  principle  in  the  one  case,  it  is 
equally  so  with  the  other,  since  both  are  parts  of  one 
transaction,  and  the  purpose  is  to  ascertain  the  true 
amount  of  the  compensation  to  be  paid  for  the  land, 
and  for  the  depreciation  in  value  of  the  land  not  taken. 
We  do  not  overlook  the  true  nature  of  the  right  of  emi- 
nent domain  (22  L.  R  A.  [N.  S.],  7,  93,  94),  as  an  exer-* 
cise  of  sovereign  power ;  and  it  may  be  conceded  as  pos- 
sible that  the  sovereign  needed  not  to  adopt  the  special 
rule  we  have  indicated;  but  that  it  has  been  adopted 
through  a  just  construction  of  the  constitution  and  the 
laws  is  altogether  clear,  and,  having  been  adopted^  it 
represents  a  principle  that  controls.  The  sovereign, 
under  the  requirements  of  the  constitution  (some  au- 
thorities hold  that  the  requirement  is  inherent,  without 
regard  to  the  constitution,  but  we  need  not  go  into  that 
phase  of  the  matter) — the  sovereign,  we  say,  being  un- 
der the  necessity  of  ascertaining  the  sums  for  compen- 
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sation  we  have  mentioned,  was  bound  to  devise  some 
plan  for  the  execution  of  the  purpose.  The  method  we 
have  indicated  was  adopted,  and  must  be  followed.  No 
method  was  adopted  for  the  relief  of  the  owners  of 
mere  neighboring  or  adjacent  lands,  to  whom  incidental 
loss  accrued,  by  reason  of  the  lawful  establishment  and 
operation  of  the  public  improvement.  They  were  left 
to  the  common  law,  which  gives  no  remedy  for  mere 
consequential  damages,  but  only  in  case  the  injury 
amounts  to  a  nuisance  or  taking.  The  owner  of  lands' 
of  which  a  part  was  taken  was  left  in  the  same  class  as 
to  his  other  adjacent  land  not  part  of  the  land  out  of 
which  a  portion  was  taken.  85  Am.  St.  Rep.,  299,  300, 
note. 

Pursuing  the  thought  from  the  standpoint  of  one  try- 
ing to  ascertain  how  much  the  residue  of  the  land  is 
lessened  in  value  by  the  condemnation  of  a  part,  is  it 
lawful,  as  above  intimated,  to  consider  the  proximity  of 
the  improvement  itself  as  a  ground  of  impairment  of 
market  value  of  land!  This  rule  was  applied  in  the 
Alloway  Case,  supra.  There  it  was  held  proper  to  es- 
timate as  an  element  of  depreciation  in  value,  the  prox- 
imity of  the  reservoir,  and  the  danger  of  its  breaking 
at  some  future  time,  and  devastating  the  rest  of  the 
tract,  notwithstanding  the  most  careful  construction, 
the  danger  arising  from  the  nature  of  such  structures, 
and  the  impossibility  of  guarding  with  absolute  se- 
curity against  the  constant  pressure  of  a  vast  body  of 
water. 
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The  same  rule  obtains  in  other  jurisdictions.  Blesch 
V.  Railroad  Co.,  48  Wis.,  188,  2  N.  W.,  113;  Concord  R. 
R.  Co.  V.  Greely,  23  N.  H.  (3  Foster),  237;  Railroad  v. 
Stickney,  150  111.,  362,  37  N.  E.,  1098,  26  L.  R.  A.,  773; 
Railroad  v.  Church,  104  N.  C,  531,  10  S.  E.,  761 ;  RaU- 
road  V.  Ball,  5  Ohio  St.,  575.  In  fact  anything  may  be 
taken  into  consideration  which  would,  in  an  apprecia- 
ble degree,  capable  of  ascertainment  in  dollars  and 
cents,  injure  the  market  value  of  the  land  so  left.  Pa- 
ducah  &  Mem/phis  R.  R.  Co.  v.  Stovall,  12  Heisk.,  1; 
Acker  v.  Knoxville,  117  Tenn.,  224,  231,  232,  96  S.  W., 
973 ;  Kersey  v.  Schuylkill  River  East  Side  R.  Co.,  133 
Pa.,  234, 19  Atl.,  553,  7  L.  R.  A.,  409,  and  note,  19  Am. 
St.  Rep.,  632;  2  Lewis,  Em.  Dom.  (3d  Ed.),  sec.  748, 
710;  4  Sutherland  on  Damages,  sec.  1065;  10  Am.  & 
Eng.  Encyc.  Law,  1171,  1173;  5  Encyc.  of  Ev.,  p.  214; 
15  Cyc,  690. 

In  estimating  the  extent  of  lessened  value  of  the  land 
left  after  appropriating  a  part,  that  is  the  damages  so 
called,  it  is  proper  to  consider  the  danger  of  fire,  the 
annoyance  that  will  probably  occur  from  noise,  smoke, 
cinders,  dust,  or  noisome  odors  or  vapors  from  engines, 
and  the  jarring  caused  by  the  passing  of  trains  upon 
the  track  over  the  land  taken.  Little  Rock,  etc,  Ry.  Co. 
V.  Allen,  41  Ark.,  431;  Elizabeth,  etc.,  R.  R.  Co.  v. 
Combs,  10  Bush.  (Ky.),  382,  19  Am.  Rep.,  67;  Chicago, 
etc.,  R.  R.  Co.  V.  Atterbury,  156  111.,  281,  40  N.  E.,  826; 
Matter  of  New  York,  etc.,  R.  R.  Co.,  15  Hun  (N.  Y.),  63; 
Comstock  V.  Clearfield,  etc.,  Ry.  Co.,  169  Pa.,  582,  32 
Atl.,  431 ;   Weyer  v.  Chicago,  etc.,  R.  R.  Co.,  68  Wis., 
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180, 31 N.  W.,  710;  Chicago,  etc.,  Ry.  Go.  v,  JUix,  137  HI., 
141,  27  N.  E.,  81 ;  Bangor,  etc.,  B.  R.  Co.  v.  McComb,  60 
Me.,  290 ;  Coimty  of  Blue  Earth  v.  St.  Paul,  etc.,  R.  B. 
Co.,  28  Minn.,  503, 11 N.  W.,  73 ;  Bowen  v.  Atlantic,. etc., 
.R.  R.  Co.,  17  S.  C,  574;  Tidewater  v.  Shartzer,  107  Va., 
562, 59  S.  E.,  407, 17  L.  R.  A.  (N.  S.),  1053;  Idaho-Wes- 
tern R.  Co.  V.  Columbia  Conference,  20  Idaho,  568, 119 
Pac,  60,  38  L.  R.  A.  (N.  S.),  497,  507;  Savannah,  A.  <jg 
N.  R.  Go.  y.  Williams,  133  Ga.,  679, 66  S.  E.,  942 ;  Omaha, 
H,  &  G.  R.  Co.  V.  Boney,  3  Kan.  App.,  515, 43  Pac,  831 ; 
DanvtUe  <&  I.  H.  R.  Co.  v.  Tidrick,  137  111.  App.,  553, 557 ; 
Railroad  v.  McAvliff,  43  Kan.,  187,  23  Pac,  102 ;  Sahin 
V.  Railroad,  25  Vi,  370;  Sha/no  v.  Bridge  Co.,  189  Pa., 
246, 42  Atl.,  128,  69  Am.  St.  Rep.,  808.  The  rule  on  this 
subject  is  well  expressed  in  the  following  excerpt  from 
Sutherland  on  Damages,  vol.  4,  sec.  1065 : 

**If  the  land  is  rendered  less  valuable  because  it  is 
exposed  to  fire,  or  if  access  is  rendered  more  difficult,  or 
if  the  use  of  the  remainder  is  more  inconvenienced  by 
reason  of  the  railroad,  or  if  its  value  is  depreciated 
by  the  noise,  smoke,  or  increased  dangers  caused  by 
such  use,  all  these  are  to  be  included  in  the  estimate  of 
damages;  not  that  witnesses  are  to  be  called  upon  to 
estimate  the  damages  for  each  or  any  of  them,  for 
though  they  enter  into  the  estimates,  the  question  is, 
What  is  the  market  value  of  the  land  without,  and  what 
is  the  market  value  of  the  remainder  of  the  piece  with, 
the  railroad!  In  other  words,  what  is  the  value  of  the 
piece  which  is  taken,  and  how  much  is  the  residue  de- 
preciated in  its  market  value  by  its  separation  and  by 
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the  construction  of  the  railroad?  These  two  sums,  add- 
ed together,  cover  the  amount  of  compensation  to 
which  the  injured  party  is  entitled.  * ' 

Again,  in  section  1066 : 

"Where  a  part  has  been  taken  for  a  railroad  it  is  , 
proper  to  consider  all  the  inconveniences  from  the 
sounding  of  whistles,  ringing  of  bells,  rattling  of 
trains,  jarring  of  the  ground,  from  smoke,  invasion  of 
privacy,  and  the  deprivation  of  light,  means  of  access, 
and  like  matters  so  far  as  they  severally  arise  from  the 
use  of  the  strip  taken  and  opened  up  to  use,  excluding 
all  common  and  indirect  damages ;  that  is,  such  as  af- 
fect the  owner  in  common  with  all  other  members  of 
the  community.'' 

It  is  insisted  in  behalf  of  the  plaintiff  that  our  cases 
have  already  fixed,  as  the  only  true  criterion  of  inci- 
dental damages,  the  loss  caused  by  the  special  physical 
consequences  resultant  from  the  erection  of  the  rail- 
road as  distinguished  from  those  caused  by  its  opera- 
tion, such  as  the  separation  of  the  land,  one  part  from 
the  other,  by  the  railroad  track,  the  making  of  cuts  and 
fills,  the  inconvenience  of  reaching  barns  and  other  out- 
houses, the  impairment  of  access  to  roads  or  streets, 
and  the  like,  and  that  the  recognition  of  impairment  to 
the  market  value  of  the  residue  of  the  land  not  taken, 
from  other  causes,  is  a  distinct  departure  from  pre- 
cedent. This  is  a  mistaken  view.  In  several  of  our 
cases  the  obvious  physical  inconveniences  just  referred 
to,  and  others  like  them,  are  mentioned  as  instances, 
but  in  no  case  are  they  held  exclusive,  or  held  out,  or 
suggested,  as  covering  the  whole  field.    We  have  no 
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case  which  holds  that  impairment  of  market  value  is 
not  a  true  criterion.  On  the  contrary  we  have  two  in- 
which  it  was  held  that  this  was  a  proper  matter  to  con- 
sider in  estimating  the  damages.  Paducah  d  Memphis 
Railroad  Co.  v.  Stovall,  59  Tenn.  (12  Heisk.),  1,  3,  4; 
Acker  v.  KnoxviUe,  supra.  In  the  first  of  these  cases 
the  court  approved  as  unexceptionable,  the  charge  of 
the  trial  judge  in  which  he  had  instructed  the  jury  to 
consider  as  an  element  *Hhe  increase  or  decrease  in 
the  price  of  the  remainder  of  the  tract. ' '  In  the  second 
case  the  direct  point  was  ruled,  in  a  controversy  be- 
tween an  abutting  owner  and  the  city  of  KnoxviUe,  un- 
der a  statute  allowing  damages  resulting  from  a  change 
in  the  grade  of  streets.  As  indicated  in  the  last  case, 
the  only  way  in  which  the  open  physical  inconveniences 
of  the  kind  we  have  previously  referred  to  could  be 
made  available  as  elements  of  damage  would  be  the 
extent  to  which  they  had  impaired  the  market  value. 

** These  incidents,*'  said  the  court,  ** would  be  all  such 
as  one  would  take  into  consideration  in  estimating  the 
value  of  the  property,  after  the  grading  had  been  com- 
pleted. So  that  the  test  of  the  difference  between  the 
market  value,  just  before  the  grading  and  just  after- 
wards, would  be  a  true  one,  and  would  indicate  the 
real  injury  suffered ;  the  incidents  referred  to  sufficing 
to  direct  the  attention  of  the  jury  to  the  special  ele- 
ments of  the  injury  and  the  benefits  arising  out  of  the 
grading,  and  necessary  to  be  taken  into  consideration 
in  forming  an  estimate  of  the  value  of  the  property  be- 
fore and  after. ' ' 
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But  it  was  n-ever  supposed  in  these  cases,  or  in  any 
other  of  our  cases,  that  if  other  elements  impairing 
market  value  appeared  that  these  were  to  be  exdnded. 
Indeed,  as  w-e  have  already  pointed  out,  in  the  case  of 
Alloway  v.  Nashville,  supra,  the  damages  to  be  appre- 
hended from  the  mere  propinquity  of  the  erection  must 
be  considered  in  estimating  the  incidental  damages. 
Further,  if,  as  insisted  by  the  plaintiff,  incidental  dam- 
ages can  be  such  only  as  are  caused  by  the  construction 
of  the  road,  as  distinguished  from  those  caused  by  its 
operation,  why  was  the  rule  laid  down  in  Railroad  v. 
Raine,  114  Tenn.,  569,  572,  86  S.  W.,  857,  that  such 
damages  should  be  estimated  on  the  basis  that  the  en- 
tire strip  taken  would  be  occupied  by  as  many  tracks 
as  practicable  f  There  could  be  no  reason  for  this  rule, 
except  that  the  incidental  damages  caused  by  the  oper- 
ation of  the  road  were  to  be  assessed,  as  well  as  those 
caused  by  its  construction.  Such  damages  from  opera- 
tion would  be  the  danger  of  fire,  the  noise,  smoke,  and 
vibration,  which  we  have  already  referred  to.  In  Wray 
v.  Railroad,  supra,  speaking  of  incidental  damages,  the 
court  said  (113  Tenn.,  page  557,  82  S.  W.,  474) : 

They  '*may  consist  in  the  necessity  of  new  fences  and 
walls,  the  removal  of  outbuildings,  or  the  danger  or 
inconvenience  of  getting  to  them,  .  .  .  and  many 
other  things"  (citing  Lewis  on  Eminent  Domain,  sec 
496). 

In  that  section  of  the  edition  then  extant,  now  section 
739  of  the  third  edition,  so  referred  to  and  approved  by 
this  court,  the  author,  after  referring  to  the  elements 
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just  mentioned^  and  others  of  a  similar  nature,  then 
proceeds  (page  1312) : 

**  *In  an  inquiry  whether,  and  how  much,  the  part 
of  a  farm  not  taken  for  railroad  right  of  way  is  depre- 
ciated in  value  by  the  appropriation  of  a  part,  evidence 
as  to  the  size  of  the  farm ;  the  purpose  for  which  it  was 
used ;  the  improvements  thereon,  and  how  located ;  the 
direction  of  the  road  across  the  farm ;  the  cuts  and  fills 
made  or  to  be  made  in  the  construction  of  the  road; 
the  width  of  the  right  of  way;  the  height  of  embank- 
ments ;  the  depth  of  ditches ;  the  inconvenience  in  cross- 
ing the  track  from  one  part  of  the  farm  to  another ;  the 
liability  of  stock  being  killed ;  the  danger  from  fire  from 
passing  trains — are  all  facts  competent  for  the  jury^s 
consideration  in  determining  the  depreciation  in  value 
of  the  remainder  of  the  farm^  "  (citing  Omaha  South- 
ern R.  R.  Co.  V.  Todd,  39  Neb.,  818,  58  N.  W.,  289).  "In 
the  case  just  referred  to  it  was  also  said  that  *  every- 
thing which  tended  to  show  that  the  continuing  pres- 
ence and  operation  of  the  road  across  the  farm  tended 
to  make  it  more  valuable  was  competent,  and  every- 
thing which  tended  to  show  that  the  continuing  pres- 
ence and  operation  of  the  road  across  the  farm  de- 
preciated its  market  value  was  competent.'  Every 
element  arising  from  the  construction  and  operation 
of  the  work  or  improvement  which,  in  an  appreciable 
degree,  is  capable  of  ascertainment  in  dollars  and 
cents,  that  enters  into  the  diminution  or  increase  of  the 
value  of  the  particular  property,  is  properly  to  be  tak- 
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en  into  consideration   in   determining  whether  there 
has  been  damage  and  the  extent  of  it. " 

So  it  appears  that  the  doctrine  laid  down  in  the  pres- 
ent case  is  by  no  means  a  novelty  in  our  State.  In  the 
present  opinion  we  have  only  stated  some  additional 
particulars  necessarily  falling  within  the  rule,  and 
have  endeavored  to  offer  certain  reasons  which  seem  to 
us  to  justify  the  doctrine  as  resting  in  sound  principle 
and  substantial  justice.  We  need  say  no  more  than 
we  have  already  said  as  to  the  overwhelming  weight  of 
authority  in  other  jurisdictions  as  to  the  propriety  of 
considering  the  matter  of  propinquity  and  all  that  it 
iceasonably  portends  in  the  way  of  direct  injury  to  the 
property,  and  hence  impairment  of  market  value.  In- 
deed  we  think  it  would  be  an  impeachment  of  the  fair- 
ness of  our  jurisprudence  if  the  rule  were  otherwise. 
It  would  be  nothing  less  than  saying  that  our  courts 
could,  not  only  within  our  constitution,  but  under  a 
true  conception  of  justice,  compel  one  of  our  citizens 
to  surrender  part  of  his  land  for,  say,  the  erection  of 
a  public  pesthouse,  and  receive  no  compensation  for 
injury  to  the  market  value  of  the  rest  of  his  tract.  To 
exercise  such  a  power  would  be,  not  to  administer  jus- 
tice, but  to  inflict  oppression.  Moreover,  it  would  deny 
and  destroy  the  very  principle  by  which  the  courts  pro- 
fess to  be  guided  in  conducting  such  matters — that  the 
landowner  should  be  considered  as  one  willing,  but  not 
compelled,  to  sell,  and  the  condemnor  as  one  willing, 
but  not  compelled,  to  buy.  No  one  can  suppose  that 
the  landowner  would  consent  to  sell  a  specific  part 
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out  of  a  tract  without  considering  how  the  taking  of 
that  part  would  aflfect  the  rest  of  the  tract,  and  with- 
out exacting  compensation  for  the  lessening  of  the 
market  value  of  the  latter  thereby.  He  would  do  this, 
if  left  free  to  act,  by  adding  to  the  price  of  the  part 
sold.  In  condemnation  cases  he  cannot  do  this,  but 
must  look  to  the  obtention  of  a  separate  sum  from  the 
purchaser  to  cover  such  incidental  damages.  Can  any 
one  suppose  that  if  free  to  contract,  he  would  demand 
anything  less  than  the  whole  damage  to  the  market 
value  of  the  land  left  in  his  tract  ?  Can  any  one  say  his 
demand  would  not  be  just? 

There  is  nothing  in  Vaulx  v.  Railroad,  120  Tenn.,  316, 
108  S.  W.,  1142,  Hord  v.  Railroad,  122  Tenn.,  399,  123 
S.  W.,  637, 135  Am.  St.  Rep.,  878, 19  Ann.  Cas.,  331,  nor 
indeed  in  any  of  our  cases,  contrary  to  what  we 'hold 
in  the  present  case. 

Having  stated  the  principles  which  we  think  control 
the  controversy,  we  shall  now  inquire  whether  the  ob- 
jections made  to  the  charge  of  the  court  are  well  taken. 

Error  is  assigned  to  the  following  portions  of  the 
charge : 

**If  there  results  from  the  construction  and  proposed 
operation  of  this  railroad  any  mere,  general  appre- 
hensions, objection  or  damages  entertained  by  or  com- 
mon to  the  entire  community  through  which  this  rail- 
road runs,  and  which  do  not  directily  and  proximately 
result  from  the  taking  of  the  right  of  way  strip  and  the 
proper  construction  and  proper  operation  thereon  of 
this  railroad,  or  which  do  not  directly  and  especially 
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affect  and  reduce  the  fair,  cash  market  value  of  the  re- 
mainder of  the  property  not  taken,  such  things  are  not 
to  be  considered  by  you  at  all,  but  everything  neces- 
sarily connected  with  and  directly  and  proximately  re- 
sulting from  the  taking  of  the  right  of  way  strip,  and 
the  proper  and  careful  construction  and  operation  of 
this  railroad,  which  has  the  effect  of  directly  and  es- 
pecially reducing  or  pecuniarily  damaging  the  fair 
cash  market  value  of  the  remainder  of  the  land  taken, 
are  to  be  considered  by  you  in  awarding  incidental 
damages  to  the  remainder  of  the  land  not  taken ;  and 
the  mere  fact  that  other  pieces  of  land  lying  in  similar 
proximity  to  the  railroad,  and  no  part  of  which  is 
taken,  suffer  similar  damages  to  that  especially  result- 
ing as  aforesaid  to  the  remaind-er  of  the  tract  of  land 
in  question  constitute  no  reason  or  excuse  why  you 
must  not  award  such  incidental  damages  to  the  remain- 
der of  this  tract  of  land  not  actuallv  taken. ' ' 
Also  to  the  following  portion  of  the  charge : 
'' Incidental  damages  are  damages  to  the  land  not 
taken,  as  distinguished  from  compensation  for  the  land 
that  is  taken.  The  incidental  damages  to  the  remain- 
der of  the  land  not  taken,  which  you  will  award  in  this 
case,  are  such  pecuniary  damages  to  or  reduction  of 
its  fair  cash  market  value  as  naturally,  directly,  and 
proximately  result  from  and  are  produced  by  the  actual 
taking  of  the  strip  of  land  one-hundred  feet  wide,  con- 
taining two  and  thirty-one  one-hundredths  acres,  and  by 
the  construction  and  operation  of  the  railroad  thereon, 
assuming  that  it  will  not  be  either  constructed  or  oper- 
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ated  negligently  or  carelessly,  but  will  be  both  con- 
structed and  operated  with  ordinary  care ;  that  is,  such 
care  as  would  be  expected  of  one  of  ordinary  prudence 
under  all  the  then  existing  and  surrounding  circum- 
stances. ' ' 

Likewise  the  following: 

^^And,  further,  as  to  the  incidental  damages  you  will 
award  with  reference  to  the  remainder  of  the  tract  oi 
land  not  taken,  I  charge  you  that  you  are  allowed,  and 
that  you  should  take  into  consideration  in  estimating 
these  incidental  damages,  any  necessary  danger  and 
peril  from  sparks  or  fire  incident  to  the  careful  opera- 
tion  of  trains  while  on  said  strip,  and  necessary  noise, 
smoke,  soot,  cinders,  escaping  fumes  and  gases  and 
vibration,  which,  though  the  road  be  constructed  and 
operated  with  ordinary  car«  over  the  right  of  way 
strip,  necessarily,  directly,  and  proximately  affect  un- 
favorably the  fair  cash  market  value  of  the  remainder 
of  the  land  not  taken.  And  with  reference  to  this  I 
charge  you  that,  if  the  preponderance  of  all  the  evi- 
dence shows  you  that  such  things  must  necessarily  re- 
sult, even  though  the  railroad  be  constructed  and  oper- 
ate4  with  ordinary  care  over  the  strip  of  land  taken, 
which  you  must  assume,  and  if  the  preponderance  of  all 
the  evidence  also  shows  to  you  that  these  things  will 
directly  and  proximately  depress  the  fair  cash  market 
value  of  the  remainder  of  the  tract  not  taken,  then  you 
must  take  into  consideration  the  necessary  danger  and 
peril  from  sparks  or  fire  from  trains  while  on  said  strip 
and  the  n-ecessary  noise,  smoke,  soot,  cinders,  escaping 
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fumes,  gases,  and  vibrations  so  resulting,  as  well  as 
inconvenience  to  ingress  and  egress  from  one  part  of 
the  remainder  of  the  land  not  taken  to  another  part  of 
the  land  not  taken. ' ' 

It  is  perceived  that  the  foregoing  instructions  are 
in  full  accord  with-  the  principles  we  have  previously 
stated.  The  assignments  making  objections  to  the  fore- 
going parts  of  the  charge  must  therefore  be  overruled. 

There  are  likewise  numerous  other  assignments, 
based  on  the  refusal  of  the  trial  judge  to  charge  certain 
instructions  offered  by  the  plaintiff,  stating  principles 
the  reverse  of  those  contained  in  the  charge  of  the  court 
which  we  have  approved;  also  still  other  numerous 
assignments,  all  arising  on  the  action  of  the  trial  judge 
in  refusing  to  strike  out  certain  of  defendants*  evi- 
dence and  his  refusal  to  permit  the  introduction  of  cer- 
tain evidence  by  the  plaintiff,  all  of  which  are  founded 
on  theories  diametrically  opposed  to  the  principles 
which  we  have  just  held  should  control  the  controversy. 
These  assignments  must  also  be  overruled.  These 
several  assignments,  together  with  those  on  the  sec* 
tions  of  the  charge  we  have  quoted,  are  numbered  from 
1  to  14,  inclusive. 

Sufficient  has  already  been  said,  perhaps,  to  fully  in- 
dicate what,  in  our  view,  is  to  be  understood  by  the 
term  * '  special  damages ; ' '  but  there  is  much  discussion 
in  the  briefs  of  counsel  as  to  what  shall  be  excluded  un- 
der the  term  *' general  damages."  It  is  manifestly  im- 
possible to  define  the  term  so  as  to  cover  all  possible 
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cases.  It  may  be  defined*,  as  was  done  by  the  learned 
trial  judge,  in  one  of  the  excerpts  quoted  supra,  as : 

'*  Damages  common  to  the  entire  conmiunity  through 
which  the  railroad  runs,  and  which  do  not  directly  and 
proximately  result  from  the  taking  of  the  right  of  way 
strip,  and  the  proper  construction  and  proper  operation 
thereon  of  the  railroad. ' ' 

The  two  terms  are  drawn  from  the  law  of  nuisance ; 
the  term  *' general  damages"  corresponding  with  the 
term  ''public"  or  ''common  nuisance,"  and  the  term 
' '  special  damages ' '  corresponding  with  the  term  ' '  pri- 
vate nuisance;"  for  the  former,  when  the  injury  is 
only  to  the  public  in  general,  th^ere  can  be  no  private 
action,  while  for  the  latter  there  may  be,  but  a  public 
or  common  nuisance  may  be  at  the  same  time  a  private 
nuisance,  when  it  inflicts  a  special  injury  upon  the  pro- 
perty of  some  individual,  different  from  that  inflicted 
on  the  public  at  large,  and  such  special  injury  occurs 
when  the  nuisance  impairs  the  value  of  such  property 
in  an  appreciable  degree  that  can  be  measured  in  dol- 
lars and  cents.  Wylie  v.  Elwood,  134  111.,  281,  25  N. 
E.,  570,  9  L.  E.  A.,  726,  23  Am.  St.  Rep.,  673. 

"The  use  of  a  steam  engine  in  a  crowded  street  may 
be  a  public  nuisance,  but,  in  a  case  where  the  smoke 
from  it  also  injured  the  goods  in  a  man's  shop  and 
made  his  dwelling  uncomfortable,  it  was  held  to  be 
such  a  private  nuisance  as  would  give  him  a  right  of 
action.  Wood,  Nuisance,  sec.  649.  In  Francis  v.  Schoell- 
kopf,  53  N.  Y.,  152,  it  was  held  that,  although  the 
stench   from   a  tannery   injured   a  large  number   of 
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houses,  yet  the  plaintiff,  whose  dwelling  was  made  un- 
comfortable and  almost  uninhabitable  was  entitled  to 
sue  for  her  particular  injury. ' '    Id. 

In  Aldrich  v.  Wetmore,  152  Minn.,  164,  171,  172,  53 
N.  W.,  1072,  1074,  it  is  said: 

**  Again,  take  the  case  of  an  obstruction  of  a  street. 
Those  who  are  injured  merely  because  they  are  pre- 
vented from  traveling  that  street  could  not  maintain 
private  actions,  for  it  is  only  a  public  right,  enjoyed  in 
common  with  people  generally,  which  has  been  inter- 
fered with;  but  those  whose  property  or  business  in 
the  immediate  vicinity  is  impaired  in  value  or  destroy- 
ed,  by  reason  of  the  interruption  of  convenient  access 
to  the  premises,  may  have  their  actions,  because  it  is 
their  private  property  rights  that  have  been  interfered 
with.  It  is  not  the  number  who  suffer,  but  the  nature 
of  the  right  affected,  which  determines  whether  an 
action  will  lie.  If  the  nuisance  merely  affects  the  rights 
enjoyed  by  citizens  as  a  part  of  the  public,  as  for  exam- 
ple, the  right  to  travel  a  public  highway,  the  only  re- 
dress is  by  proceedings  in  the  name  of  the  State,  al- 
though only  one  man  has  been  actually  prejudiced.  If, 
on  the  other  hand,  the  right  interfered  with  is  a  private 
one,  as  where  one  suffers  damage  in  person  or  estate 
by  reason  of  the  nuisance,  an  action  will  lie,  whether 
the  number  of  those  who  have  suffered  is  one  or  one 
hundred. ' ' 

To  the  same  effect,  see  Chicago  v.  Burcky,  158  111., 
103,  42  N.  E.,  178,  29  L.  R.  A.,  568,  49  Am.  St.  Eep., 
U2;  Miller  v.  Schenck,  78  Iowa,  372-375,  43  N.  W.,  225; 
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Sheedy  v.  Union  Press  Bricktvorks,  25  Mo.  App.,  527 ; 
Thomas  v.  Intercowniy  St  By.,  167  Pa.,  120, 125-126,  31 
Atl.,  476;  Flynn  v.  Taylor,  127  N.  Y.,  596,  28  N.  E.,  418, 
14  L.  R.  A.,  556. 

Still  illustrating  by  street  cases,  it  was  said  in  Be 
Melon  Street,  182  Pa.,  397,  38  Atl.,  482,  38  L.  R.  A.,  275, 
referring  to  a  claim  for  damages  under  a  Pennsylvania 
statute  concerning  the  vacation  of  streets : 

'*For  the  loss  or  inconvenience  caused  by  the  vaca- 
tion of  a  street,  which  those  who  own  properties  abut- 
ting thereon  share  in  couMuon  with  the  community  at 
large,  there  can  be  no  recovery.  Where  their  loss  does 
not  differ  in  kind  from  that  sustained  by  all  others 
who  have  occasion  to  use  the  street  for  the  purpose  of 
travel,  it  is  damn/Urm  absque  injuria.  But  the  owners 
of  properties  which  have  depreciated  in  value  by  rea- 
son of  the  closing  of  the  street  have  sustained  an  in- 
jury in  their  property  rights  which  is  peculiar  to  them- 
selves, and  which  is  different  in  kind  from  the  injury 
sustained  by  those  who  use  the  street  for  travel  only. 
...  It  is  an  additional  injury,  cau&ed  by  the  impair- 
ment of  an  entirely  distinct  right,  the  special  right  of 
ingress  and  egress.  The  interest  of  the  public  in  a 
highway  consists  wholly  in  the  right  of  passage  with 
the  incidental  right  to  do  all  acts  necessary  to  keep  it 
in  repair ;  the  owner  of  land  fronting  on  a  highway  has 
an  additional  interest  which  must  be  regarded  as  prop- 
erty and  which,  when  the  right  to  recover  has  been  giv- 
en by  the  State,  will  sustain  a  claim  for  compensation. ' ' 
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So,  in  Pennsylvania  R.  R.  Co.'s  Appeal,  115  Pa.,  514, 
529,  5  Atl.,  872,  877 : 

**A11  persons  who  merely  travel  on  Brown  street 
suffer  the  same  kind  of  inconvenience  or  injury, 
though  the  suffering  may  differ  in  degree.  But  he  who 
has  his  dwelling  fronting  on  the  street,  who  cannot 
turn  his  carriage  between  the  front  of  his  lot  and  the 
rails,  who  must  drive  around  a  block  because  he  can- 
not turn  in  the  street,  whose  business  as  a  physician 
is  interfered  with,  or  who  is  subject  to  the  smoke, 
noise,  and  other  incidents  of  railway  trains  passing 
near  his  door,  suffers  a  special  injury  which  differs 
in  kind  as  well  as  degree  from  that  done  to  the  mere 
traveler. ' ' 

In  BoMgor  S  P.  JR.  R.  Co.  v.  McComb,  60  Me.,  290, 
297,  after  discussing  the  right  to  recover  for  damages 
done  to  the  remaining  part  of  the  land  left  after  taking 
a  portion  of  the  whole  tract,  the  court  said : 

*^  There  must  be,  however,  a  limit,  which  will  exclude 
remote,  indefinite,  or  possible  damages.  The  damages 
must  be  direct,  not  such  as  are  general  or  common  to 
others  or  to  the  whole  community.  They  must  be  such 
as  it  may  be  fairly  anticipated  will  result  from  the  tak- 
ing of  the  land,  in  the  form,  direction,  and  use  of  the 
track  or  road  taken  to  the  remaining  part,  and  to  the 
erections  thereon.'' 

**  Although  it  might  be  diflScult  to  exclude  from  the 
enlarged  idea  of  a  *just  compensation'  some  of  those 
damages  which  are  termed  *  indirect,'  yet  the  difficulty 
of  estimating  them,  and  the  almost  unlimited  range 
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which  such  a  discussion  must  take,  and  the  impossi- 
hility  of  justly  giving  damages  for  such  indirect,  re- 
mote, or  general  injuries,  when  one  man's  land  is  tak- 
en, and  refusing  them  to  his  neighbor,  who  may  he  an 
equal  sufferer  in  fact,  from  the  proximity  of  his  prem- 
ises, no  part  of  which  is  taken  for  the  road,  have  led  to 
the  conclusion  that  the  only  practicable  rule  is  to  con- 
fine the  award  to  the  direct  injuries  to  the  lot  in  ques- 
tion. .  .  .  The  corporation  requested  the  instruc- 
tion that  the  jury  'are  not  authorized  to  assess  any 
damages  for  all  inconvenience  arising  from  the  sound- 
ing of  whistles,  the  ringing  of  bells,  the  rattling  of 
trains,  the  jarring  of  the  ground,  and  for  smoke,  which 
are  common  to  all  the  inhabitants  and  proprietors  along 
the  line  of  the  railroad. '  The  presiding  officer  instruc- 
ted the  jury  that  the  inconveniences  named  in  the  re- 
quest, to  constitute  elements  of  damage  in  this  case, 
must  be  the  result  of  the  location  of  the  road  over  the 
premises  in  question.  That  the  whistling,  ringing  of 
bells,  and  other  matters  named,  at  a  distance,  and  which 
constituted  a  common  annoyance  were  not  to  be  con- 
sid-ered.  We  understand  that  the  fair  meaning  of  this 
instruction  is  that  these  matters  off  of  the  premises  in 
question,  at  any  distance  therefrom,  must  be  excluded 
from  consideration.  But  the  jury  might  consider  them, 
when  arising  from  the  use  of  the  land  taken,  and  on  that 
land.  No  one  can  seriously  question  that  many,  if  not 
all,  the  matters  specified  in  the  request  may  be  specially 
annoying  to  the  owner  in  the  use  of  his  property.  The 
track  may  be  so  near  his  house  that  smoke  may  enter 
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it  every  time  the  engine  passes.  His  house  may  be  at 
the  exact  distance  from  a  crossing,  which  the  law  desig- 
nates as  the  place  where  the  whistle  shall  be  sounded 
with  its  shrill  cry.  If  the  jury  might  properly  consider 
the  use  to  be  made  of  the  land,  then  all  the  natural, 
usual,  and  lawful  results  from  that  use  may  be  consider- 
ed, when  restricted  to  the  lot  itself.  A  common  nui- 
sance, which  annoys  the  whole  neighborhood,  may  also 
be  a  private  and  special  nuisance  to  an  individual,  be- 
yond, that  endured  by  the  public.  We  see  no  ground 
to  except  to  this  instruction,  qualified  as  it  was  in  the 
giving,  and  also  qualified  by  a  reference  to  the  former 
part  of  the  charge,  by  wfiich  all  common  and  indirect 
damages  were  excluded. ' ' 

To  the  same  effect  see  Walker  v.  Old  Colony  <&  New- 
port Ry.  Co.,. 103  Mass.,  10,  14,  15,  4  Am.  Rep.,  509. 

* '  The  damage  must  be  a  damage  to  property,  and  not 
a  mere  personal  inconvenience  or  injury.  ...  If 
a  right  of  action  is  merely  personal,  without  reference 
to  property,  the  constitution  does  not  guarantee  com- 
pensation. If  the  injury  amounts  only  to  an  inconven- 
ience or  discomfort  to  the  occupants  of  property,  which 
would  authorize  a  personal  action,  but  not  affecting 
the  value  of  the  property,  it  is  not  within  the  provision. 
.  .  .  The  special  damage  must  be  different  in  kind 
from  that  sustained  by  the  general  public,  although  it 
does  not  cease  to  be  special  because  a  considerable 
number  are  affected  in  the  same  way.  .  .  .  The 
general  public  does  not  mean  the  people  of  the  State  at 
large  or  of  some  other  town  or  city  who  are  not  affected 
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at  all  by  the  improvement,  but  it  means  the  people  of 
the  whole  neighborhood,  and  if  the  damages  differ  only 
in  degree  from  those  suflFered  in  common  by  such  pub- 
lic, the  injury  is  not  within  th^e  provisions  of  the  con- 
stitution. It  is  a  matter  of  common  knowledge  that 
where  bituminous  coal  is  used  by  individuals,  manufac- 
turing establishments,  and  railroads,  the  atmosphere  is 
filled  with  smoke  and  more  or  less  soot  is  deposited  over 
the  whole  neighborhood  or  city.  In  populous  communi- 
ties no  one  escapes  injury  and  annoyance  from  other 
causes,  such  as  the  dust  raised  in  dry  weather  by  teams, 
and  the  noise  of  travel  over  stone  pavements,  and  per- 
haps with  loads  which  add  greatly  to  the  noise.  Such 
things  are  inconveniences,  but  they  are  common  to 
everybody  and  special  to  none.  They  affect  every  one 
who  comes  within  their  range,  without  regard  to  owner- 
ship of  property.  If  it  were  not  required  that  damages 
should  be  special  to  property,  there  would  be  no  stop- 
ping place  in  litigation,  and  the  number  of  infinitesimal 
injuries  for  which  action  could  be  brought  would  be 
unlimited. '^  /.  C.  R.  R,  Co.  v.  Trustees  of  Schools,  212 
111.,  406,  413,  72  N.  E.,  39,  42. 

It  is  perceived  from  the  description  which  has  been 
given  of  the  term  ** general  damages,"  the  latter  has 
no  application  to  and  does  not  tend  to  relieve  the  ap- 
parent inequality  arising  out  of  the  fact  that  where  a 
part  of  an  owner's  land  has  been  taken  in  condemnation 
proceedings,  consequential  damages  are  allowed  him  for 
the  injury  or  loss  of  market  value  inflicted  upon  the 
residue  of  the  tract  not  taken,  and  that  such  damages 
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are  not  allowed  in  the  case  of  adjacent  owners,  no  part 
of  whose  land  is  taken,  although  th-ey  suffer  much  to  the 
same  extent.  This  point  was  considered  in  the  case  of 
Blesch  V.  Chicago  <&  Northwestern  Ry.  Co.,  48  Wis.,  168, 
188-191,  2  N.  W.;  113.  In  that  case  it  was  said  that  the 
statutes  regulating  the  exercise  of  the  right  of  eminent 
domain  impose,  as  a  condition  of  the  taking  of  the  land 
of  any  owner,  that  he  shall  be  paid  damages  to  the  ex- 
tent that  the  residue  of  his  tract  shall  be  injured,  while 
the  right  of  an  adjacent  own-er,  no  part  of  whose  land 
is  taken,  is  regulated  by  the  common  law,,  which  grants 
no  recovery  for  mere  consequential  damages  attendant 
upon  the  operation  of  a  public  improvement  authorized 
by  law.    Continuing,  the  court  said : 

*'It  may  be  said  that  the  law  is  unequal  and  unjust 
which  allows  the  person  whose  lands  are  taken,  not  only 
the  value  of  his  lands,  but  his  damages  resulting  from 
the  use  of  the  lands  so  taken,  for  railroad  purposes,  and 
makes  no  provision  for  making  any  compensation  to  the 
adjacent  owner  whose  lands  are  not  taken,  but  suffers 
in  the  same  degree  as  his  neighbor  from  the  operation 
of  the  road.  There  may  be  some  force  in  this  argument 
when  addressed  to  the  legislature,  but  it  can  have  but 
little  force  when  addressed  to  the  court,  whose  duty  it 
is,  not  to  make  the  laws,  but  to  administer  them  as 
made. ' ' 
At  another  place  in  the  opinion  it  is  said : 
*  *  The  fact  that  a  man  whose  land  is  not  taken  cannot 
recover  any  consequential  damages  which  he  may  sus- 
tain by  reason  of  the  building  and  operating  the  road 


7  Thompson]  DECEMBER  TERM,  1915.  335 

Railroad  v.  Hinds. 

n«ar  his  land  does  not  prove  that  the  party  whose  land 
is  so  taken  cannot  recover  damages  of  a  like  nature. 
The  right  of  the  latter  depends  upon  the  constitution 
and  the  statute  giving  him  the  right  to  recover  damages^ 
and  the  right  of  the  former  depends  upon  the  principles 
of  the  conunon  law,  the  statute  being  entirely  silent 
upon  the  subject/' 

The  foregoing  observations  are  equally  applicable 
under  our  own  constitution  and  statutes.  It  is  clear, 
therefore,  that  the  consequential  damages  suffered  by 
mere  adjacent  owners,  no  part  of  whose  land  had  been 
taken,  did  not  fall  within  the  term  *  *  general  damages, ' ' 
to  be  excluded  in  estimating  the  damages  to  which  the 
defendants  w«re  entitled  in  the  present  case. 

The  supposed  injustice  arising  from  this  state  of  the 
law  as  noted  in  Richards  v.  Washington  Terminal  Co., 
supra,  wrought  as  the  motive  which  prompted  the 
amending  of  the  constitutions  of  certain  States  there 
mentioned,  and  in  changing  the  statute  laws  of  Eng- 
land, as  fully  shown  by  Lewis  in  section  346  and  suc- 
ceeding sections.  But  the  distinction  is  easily  compre- 
hensible on  the  grounds  set  forth  in  the  case  last  quot- 
ed, and  in  other  cases  from  which  excerpts  have  been 
made.  It  becomes,  or  seems  to  us,  the  more  tolerable, 
too,  when  it  is  considered  that  condemnation  proceed- 
ings, as  we  have  already  ventured  to  hold,  should  be 
treated  as  resting  fundamentally  on  the  basis  of  con- 
tract, while  the  rights  of  mere  adjacent  owners  find 
protection,  as  to  the  injuries  complained  of,  only  under 
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the  law  of  tort.  It  is  true  a  man  may  suffer  as  much 
loss  through  the  means  of  an  improvident  contract, 
made  by  himself  with  another,  or  by  a  court  for  him, 
as  through  an  injury  inflicted  upon  him  by  the  tort  of 
anoth'er,  but  it  is  beyond  doubt  that  through  the  liberty 
of  contract  he  may  protect  himself  from  many  incon- 
veniences against  which  the  law  could  not  otherwise 
afford  him  any  redress ;  relief  which  neither  he  nor  an- 
other could  claim  under  the  law  governing  cases  of  tort. 

Assignments  Nos.  15,  16,  and  17  raise  points  of  evi- 
dence similar  in  character.  , 

No.  15  is  based  on  the  action  of  the  trial  judge  in  de- 
clining to  permit  the  witness  W.  L.  Home  to  state,  in 
the  presence  of  the  jury,  that  one  of  the  owners  of  a 
percentage  of  the  beneficial  interest  in  the  property  in 
question  had  stated  to  him,  in  the  month  of  November, 
1909,  that  the  land  could  be  bought  for  $30,000. 

Assignment  No.  16  is  based  on  the  action  of  the  trial 
judge  in  declining  to  permit  the  railroad  company  to 
show,  on  cross-examination  of  W.  S.  Ashworth,  one  of 
the  defendants,  the  price  paid  by  the  city  of  Nashville 
for  the  one-hundred  and  fifty-one  acres  known  as  Shel- 
by Park  on  October  12, 1909. 

Assignment  No.  17  is  based  on  his  action  in  declining 
to  permit  the  plaintiff  to  show,  upon  the  cross-examina- " 
tion  of  Dr.  R.  E.  Fort,  a  witness  for  the  defendant,  the 
price  for  which  he  purchased  a  neighboring  tract  of 
land,  containing  three-hundred  and  sixty-eight  acres, 
on  January  17,  1910. 
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The  trial  judge,  in  ruling  out  the  first  item  of  evi- 
dence, stated  that  he  did  so  because  it  was  too  remote 
in  point  of  time — 

*  *  Especially  in  view  of  the  special  circumstances  and 
changes  that  have  been  developed  in  this  case  by  this 
witness. ' ' 

In  ruling  out  the  second  item,  he  said : 

**  Believing  it  has  been  proved  in  this  case  that  in 
1909  th-ere  was  an  extreme  depression  in  real  estate — I 
think  the  witness  Home  stated  that — and  in  view  of  the 
fact  that  it  was  two  years  prior  to  this,  and  in  view  of 
the  fact  that  it  has  been  proved  by  a  number  of  witness- 
es that  the  very  fact  that  the  park  was  to  be  established, 
and  was  going  to  be  improved  at  public  expense,  and 
was  being  improved  from  the  time  of  the  purchase  up 
to  the  time  of  this  condemnation,  makes  the  proof  of 
the  sale  of  the  park  itself,  not  only  not  helpful,  but 
actually  misleading ;  therefore  I  exclude  it. ' ' 

In  ruling  out  the  third  item  of  evidence  the  trial 
judge  said : 

**I  don't  think  the  price  at  which  Dr.  Fort  bought 
this  land  is  competent,  for  several  reasons:  First,  he 
bought  it  in  January,  1910,  and  the  park  was  purchased 
in  October,  1909,  and  the  evidence  is  that  no  work  had 
been  done  on  it.  Winter  came  on  right  after  the  pur- 
chase, and  it  was  not  working  time  of  the  year.  Most 
of  the  work  in  laying  out  and  improving  the  road  was 
done  during  the  year  1910  and  during  1911.  Prior  to 
November,  1911,  the  date  of  the  condemnation,  the 
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boulevard  wasn't  yet  mapped  or  projected,  nor  survey- 
ed, and  no  rights  of  way  obtained,  and  of  course  no 
work  done. 

^'That  the  bad  effects  of  the  panic  of  1907,  which  the 
court  knows  conanaenced  in  about  October  1907 — ^I  sup- 
pose it  is  part  of  the  history  of  the  country  I  may  take 
judicial  knowledge  and  notice  of — and  that  the  effect 
of  that  had  not  yet  passed  away,  money  was  still  tight, 
land  values  were  depressed,  and  although  another  wit- 
ness, Mr.  Home,  mentioned,  and  that  I  believe  on  re- 
flection he  mentioned  in  the  absence  of  the  jury,  still 
it  is  before  me,  and  I  suppose  I  may  notice  it,  and  Dr. 
Fort's  testimony  corresponds  with  Mr.  Home's,  a 
professional  expert  real  estate  man  introduced  by  the 
plaintiff.  Those  three  things  differentiate  that  sale 
so  much  from  the  condition  of  things  in  1911,  at  the 
date  of  the  condemnation  in  November,  1911,  as  regards 
this  Ashworth  tract,  that  I  do  not  think  it  wall  throw 
any  light  upon  the  matter  that  would  aid  the  jury.  On 
the  contrary,  it  would  probably  mislead  them.  Then, 
in  addition  to  that,  two-hundred  and  seventy-five  acres 
of  Dr.  Fort's  tract  is  wholly  different  land  from  this. 
In  other  words,  much  the  greater  part  of  it,  because 
he  states  that  it  overflows  whenever  there  is  high  water, 
or  parts  of  it  overflow,  which  leaves  islands  above  in 
the  high  water,  unfitting  it  for  building  purposes,  and 
fitting  it  only  for  agricultural  and  possibly  some  fac- 
tory sites.  The  nature  of  th-e  land,  and  the  nature  of 
the  circumstances,  is  such  I  don't  think  it  ought  to  go 
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before  the  jury,  for  it  will  probably  mislead  them  rather 
than  aid  them. ' ' 

The  foregoing  are  the  reasons  given  by  the  karned 
trial  judge  as  those  governing  him  in  the  exercise  of 
his  discretion  in  ruling  upon  the  points  of  evidence 
mentioned,  and  they  were  approved  by  the  learned 
court  of  civil  appeals,  when  the  case  was  heard  in  that 
tribunal. 

In  addition  to  the  foregoing,  we  may  add  a  few  more 
particulars  in  respect  of  the  subjects  mentioned,  at  the 
risk  of  repeating  in  part  some  of  the  observations  con- 
tained  in  the  statements  of  the  trial  judge. 

As  said,  the  alleged  offer  of  sale  by  one  of  the  own- 
ers of  the  tract  in  controversy,  or  rather  his  statement 
that  he  would  be  willing  to  take  $30,000  for  it,  was  made 
when  the  market  was  dead,  and  before  any  improve- 
ments had  been  made  upon  Shelby  Park,  and  before 
the  boulevard  had  been  projected  along  the  side  of  this 
tract.  At  the  time  the  land  was  condemned  two  years 
later,  Shelby  Park,  which  covers  the  entire  front  of  the 
land  in  controversy,  had  been  beautified,  and  the  boule- 
vard had  been  projected  to  run  one  thousand  feet  along 
another  side  of  this  tract,  and  had  been  completed  up 
to  its  margin.  The  evidence  is  that  the  beautification 
of  the  park,  and  the  establishment  of  the  boulevard, 
very  greatly  enhanced  the  value  of  this  land.  So, 
taking  into  consideration  the  lapse  of  time  and  the 
difference  in  the  two  states  of  the  market,  and  the  sur- 
roundings of  the  land  as  compared  with  the  situation 
in  October,  1909,  we  do  not  think  the  trial  judge  wrong- 


340  TENNESSEE  REPORTS,     [134  Tenn. 


Railroad  v.  Hinds. 


ly  exercised  his  discretion  in  declining  to  permit  the 
introduction  of  the  evidence  of  the  alleged  offer  made 
in  October,  1909. 

As  to  the  refusal  of  the  trial  judge  to  permit  evidence 
as  to  the  purchase  price  of  the  park  on  October  12, 1909. 
In  addition  to  the  difference  in  time  between  October 
12,  1909,  and  November,  1911,  when  the  land  in  con- 
troversy was  condemned,  it  should  be  borne  in  mind 
that  when  this  sale  occurred  there  was  no  park  in  that 
vicinity  at  all,  and  it  was  this  sale  which  made  Shelby 
Park  a  possibility ;  and,  furthermore,  it  was  the  beauti- 
fication  and  development  of  this  park,  and  the  establish- 
ment of  the  boulevard,  which  had  given  greatly  in- 
creased value  to  the  property  in  question  between  the 
date  of  this  sale  and  the  date  of  the  condemnation  on 
November  25,  1911.  We  do  not  think  that  the  price 
paid  for  a  park,  at  the  time  the  land  comprising  it  was 
bought,  is  proper  evidence  to  be  introduced  thereafter 
upon  the  issue  of  the  market  value  of  a  neighboring 
piece  of  property,  the  increased  value  of  which  was 
caused  by  the  establishment  of  such  park.  At  least  we 
cannot  say  that  the  trial  judge  wrongly  exercised  his 
discretion  in  excluding  such  evidence  under  the  circum- 
stances stated.  We  should  add,  furthermore,  in  re- 
spect of  the  difference  between  the  park  land  and  the 
land  in  controversy,  that  the  former  suffered  over  a 
considerable  part  of  its  area  from  backwater  at  that 
time,  while  the  latter  is  but  little  affected  in  this  re- 
gard, if  at  all. 
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In  respect  of  the  Fort  land,  in  addition  to  the  items 
of  fact  mentioned  by  the  trial  judge,  it  should  be  re- 
membered that  when  this  land  was  purchased  by  Dr. 
Fort  it  was  much  less  easy  of  access  from  the  city  of 
Nashville  than  after  the  opening  of  the  park  and  the 
establishment  of  the  boulevard.  The  latter  roadway, 
not  only  added  a  distinct  beauty  to  all  of  the  lands 
near  which  it  ran,  but  opened  to  them  a  much  nearer 
and  more  direct  way  to  the  city.  Before  the  opening 
of  that  boulevard  the  route  from  Nashville  to  Dr.  Fort's 
place  was  somewhat  circuitous,  and  was  for  a  consider- 
able part  of  the  way  over  a  narrow  country  road.  Fur- 
thermore, the  history  of  that  tract  of  land  in  r-espect  of 
its  final  sale  to  Dr.  Fort  is  not  unimportant  in  its  bear- 
ing upon  the  special  question  now  before  us.  While  it 
w  as  not,  strictly  speaking,  a  forced  sale,  yet  it  does  ap- 
pear that  Cooper  and  wife,  who  had  previously  bought 
the  land  from  one  Littleton,  after  having  paid  for  it  one- 
fourth  in  cash  and  the  balance  on  time,  had  failed  to 
make  two  payments;  had  suffered  the  filing  of  a  bill 
against  them  to  foreclose  the  lien ;  had  effected  a  com- 
promise through  which  they  had  reconveyed  the  land 
to  Littleton,  taking  back  an  option  to  buy  within  two 

r 

years  thereafter ;  had  sold  their  option  to  one  Cornish ; 
had  found  that  the  latter  was  unable  to  make  his  pay- 
ments in  execution  of  the  option;  and  had  been  com- 
pelled to  retake  the  latter,  and  it  appears  that  they  had 
but  little  means.  So  it  appears  that  unless  they  could 
sell  their  option  to  another,  they  would  lose  everything 
they  had  paid  into  the  land.    It  is  no  small  matter  to 
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sell  three  hundred  and  sixty-eight  acres  of  land,  and 
although  when  they  sold  to  Fort  they  had  about  two 
years  still  in  which  to  -effect  the  sale,  it  cannot  be  said 
that,  considering  the  previous  history  of  the  transac- 
tion, Cooper  and  wife  were  in  a  position  to  stand  out 
against  the  offer  made  to  them  by  Fort. 

Now  the  question  is  whether,  in  view  of  all  the  cir- 
cumstances, the  trial  judge  properly  exercised  his  dis- 
cretion in  refusing  to  permit  proof  of  the  Fort  trans- 
action. We  cannot  say  that  this  discretion  was  im- 
properly exercised. 

Moreover,  in  any  case  of  the  kind,  we  should  hesitate 
to  rever&e  where  there  was  a  concurrence  between  the 
trial  judge  and  the  court  of  civil  appeals. 

On  the  general  question  of  the  admission  of  evidence 
of  other  sales  this  court  has  held,  in  Union  Railway  Co. 
V.  Hwnton,  114  Tenn.  (6  Gates.),  609,  88  S.  W.,  182,  that 
such  evidence  is  competent,  quoting  with  approval  the 
following  passage  from  Lewis  on  Em.  Dom. : 

* '  The  propriety  of  allowing  proof  of  sales  of  similar 
property  to  that  in  question,  made  at  or  about  the  time 
of  the  taking,  is  almost  universally  approved  by  the 
authorities." 

In  that  case  we  did  not  undertake  to  go  into  the  limi- 
tations of  the  doctrine,  because  the  question  was 
simply  whether  such  evidence  was  competent  at  all, 
the  trial  judge,  in  that  case,  having  ruled  out  all  ques- 
tions on  the  subject  without  hearing  the  testimony 
of  the  witnesses ;  that  is,  had  ruled  out  the  whole  line  of 
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evidence  without  respect  to  the  peculiarities  of  any 
item  of  such  evidence. 

**In  regard  to  the  degree  of  similarity  which  must 
exist  between  the  property  concerning  which  such  proof 
is  offered  and  the  property  taken  and  the  nearness  in 
respect  of  time  and  distance,  no  general  rules  can  be 
laid  down.  These  are  matters,'^  says  Mr.  Lewis,  in 
his  great  work  on  Eminent  Domain,  *'with  which  the 
trial  judge  is  usually  conversant,  and  they  must  rest 
largely  in  his  discretion."  Section  662  (3d  Ed.),  pp. 
1139, 1140. 

-  The  learned  author  cites  in  support  of  his  proposition 
St.  L.,  etc.,  Ry.  Co.  v.  Guswelle,  236  111.,  214,  86  N.  E., 
230;  Chcmdler  v.  Jamaica  Pond  Acqueduct  Co.,  122 
Mass.,  305;  Amory  v.  Melrose,  162  Mass.,  556,  39  N.  E., 
276.  These  authorities  fully  sustain  the  text,  and  there 
are  numerous  others  to  the  same  purport. 

There  is  quite  a  line  of  Massachusetts  cases  besides 
those  mentioned,  but  most  of  them  are  referred  to  in 
one  or  the  other  of  the  cases  which  we  have  cited. 
Authorities  from  other  States  that  may  be  referred  to 
are  Watson  et  al.  v.  Mil.  &  Mont.  R.  R.  Co.,  57  Wis.,  350, 
15  N.  W.,  468;  Stinson  v.  Chicago,  St.  P.  &  M.  Ry.  Co., 
27  Minn.,  284,  6  N.  W.,  784;  Seattle  &  Montana  Ry.  Go. 
V.  Gilchrist,  4t  Wash.,  509,  30  Pac,  738;  but,  as  well  said 
in  the  Washington  case  just  referred  to,  the  discretion 
of  the  trial  judge  is  not  unlimited  in  such  matters,  but 
will,  in  proper  cases,  be  reviewed  by  the  appellate 
court. 
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The  eighteenth  assignment  is  based  upon  the  fol- 
lowing facts :  Upon  the  coming  in  of  the  report  of  the 
jury  of  view  in  November,  1911,  plaintiff  railroad 
company  excepted  to  the  report;  the  exception  was 
overruled;  it  appealed,  and  thereupon  obtained  an 
order  permitting  it  to  take  possession  on  giving  bond  in 
double  the  amount  of  the  award ;  and  the  defendants 
excepted  to  the  report  of  the  jury  of  view  because  the 
amount  awarded  was  inad-equate ;  the  exceptions  were 
overruled,  and  they  thereupon  prayed  and  obtained  an 
appeal.  The  appeal  was  prayed  and  granted  in  the 
name  of  all  of  the  defendants  on  condition  that  thev 
should  mak-e  and  file  with  the  clerk  an  appeal  bond  for 
costs,  as  required  by  law. 

When  the  case  was  taken  up  for  trial  at  the  Febru- 
ary term,  1914,  counsel  for  both  parties  stipulated  oral- 
ly that  the  only  question  then  in  the  case  was  the  value 
of  the  land  taken  and  the  amount  of  the  damages.  The 
case  was  taken  up  for  trial  on  the  23d  day  of  March, 
1914,  and  occupied  the  time  of  the  court  from  that  date 
to  April  21,  1914,  and  no  less  than  fifty  witnesses  were 
examined  and  cross-examined  at  great  length,  making 
th-e  record  over  two  thousand  pages.  Finally,  when  the 
testimony  was  closed  and  the  case  had  been  fully  ar- 
gued before  the  jury  by  counsel  for  both  parties,  and 
the  judge  was  about  to  deliver  his  charge  to  the  jury, 
the  plaintiff  railroad  company,  by  one  of  its  attorneys, 
moved  to  dismiss  the  appeal  of  the  defendants  because 
not  in  accordance  with  the  law,  or  with  the  order  of  the 
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court,  and  further  moved  that  the  'award  and  finding 
of  the  jury  of  view  he  aflSrmed. 

During  the  discussion  that  ensued  it  was  developed 
that  the  appeal  bond  had  been  made  out  by  one  of  the 
attorneys  for  the  defendants,  who  had  sign-ed  the  names 
of  Ashworth,  Hinds,  and  Long,  omitting  the  names  of 
two  of  the  defendants,  Halbert  and  Miss  Dickinson,  but 
the  bond  was  signed  by  sureties. 

In  reply  to  a  question  by  the  court,  one  of  the  counsel 
for  the  plaintiff  railroad  company  stated  that  he  had 
discovered  .the  defect  in  the  appeal  bond  about  two 
weeks  prior  to  that  time.  A  counter  motion  was  made 
by  the  defendants  to  be  permitted  to  insert  the  names 
of  Miss  Dickinson  and  W.  H.  Halbert;  also  for  the 
filing  of  another  bond  with  the  names  of  all,  and  the 
designation  of  Hinds,  both  as  trustee  and  individually, 
it  appearing  that  he  had  an  individual  interest  in  the 
property,  and  also  that  the  legal  title  was  in  him  as 
trustee  for  the  other  owners. 

The  motion  was  granted.  To  this  action  of  the  court 
the  plaintiffs  excepted. 

The  objection  to  the  bond  was  not  made  until  two 
weeks  after  its  discovery,  and,  furthermore,  was  not 
discovered  or  made  until  manv  terms  of  the  court  had 
elapsed,  and  until  after  the  trial  had  been  completed, 
and  two  weeks  had  passed  with  the  knowledge  in  pos- 
session of  the  plaintiff.  Under  these  circumstances  we 
think  that  the  motion  came  too  late,  and  that  it  was 
properly  overruled  on  that  ground.  Gillespie  v.  God- 
dard,  1  Heisk.,  777;    Tedder  v.  Odom,  2  Heisk.,  50; 
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Sta/ub  V.  Williams,  2  Leg.  Eep.,  183;  Snyder  v.  Sum- 
mers, 1  Lea,  481.  In  addition,  we  are  of  the  opinion 
that  the  trial  judge  properly  exercised  his  discr-etion  in 
permitting  the  appeal  bond  to  be  amended.  Morris  v. 
Smith,  11  Humph.,  135;  Ada/mson  v.  Hurt,  3  Shan. 
Cas.,  424;  Staub  v.  Williams,  1  Lea,  36;  Wilson  v.  Cor- 
ry,  1  Lea,  391;  La  FoUette  v.  Road  Commissioners, 
105  Tenn.,  536,  58  S.  W.,  1065;  Jones  v.  Ducktown,  etc., 
Co.,  109  Tenn.,  375,  71  S.  W.,  821. 

This  assignment  must  therefore  be  overruled. 

The  nineteenth  assignment  is  peculiar,  in  that  it  com- 
plains in  general  terms  that : 

'*The  court  of  civil  appeals  erred  in  not  adjudging 
and  holding  that  the  plaintiff  in  error  had  not  received 
what  under  the  law  is  recognized  as  a  fair  trial." 

It  then  specifies  several  instances  of  alleged  unfair- 
ness. 

The  first  of  th-ese  is  the  permitting  defendants  to  ask, 
in  cross-examination,  the  witness  Peay  certain  ques- 
tions. The  substance  of  the  matter  may  be  thus  stated : 
Peay  had  said  in  his  original  examination  that  he  be- 
lieved there  would  be  some  benefits  to  the  defendants 
because  the  land  could  be  used  for  factory  sites.  In  or- 
der to  rebut  this  the  defendants  undertook  to  prove  by 
him  that  the  Lewisburg  &  Northern  Railroad  Compa- 
ny was  a  departmental  line,  belonging  to  the  Louisville 
&  Nashville  Railroad  Company,  for  the  purpose  of 
transporting  its  fast  through  freights  around  Nash- 
ville without  entering  the  Nashville  terminals,  the  in- 
ference being  from  this  that  there  would  be  no  stops 
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on  this  land.  H-e  testified  that  he  had  this  matter  in 
mind  in  delivering  his  evidence.  Counsel  for  the  de- 
fendants stated  that  they  desired  the  evidence  only 
with  a  view  to  the  question  of  incidental  benefits.  The 
counsel  for  the  plaintiff  objected  because  it  was  irrele- 
vant, and  a  matter  about  which  the  witness  could  have 
no  personal  knowledge ;  hence  that  it  must  be  a  matter 
of  mere  hearsay.  The  evidence  was  perhaps  compe- 
tent as  a  means  of  testing  what  was  in  the  mind  of  the 
witness  at  the  time  he  stated'  his  estimate  of  the  dam- 
ages. But  whether  competent  or  not,  it  could  have 
done  the  plaintiff  no  harm,  as  it  is  not  contended 
that  there  were  any  incidental  benefits,  nor  was  there 
any  controversy  to  the  effect  that  the  Lewisburg  & 
Northern  did  not  have  the  right  to  condemn  the  prop- 
erty. So,  if  there  was  any  error,  it  was  wholly  innoc- 
uous. 

The  next  specification  is  the  action  of  the  trial  court 
in  permitting  W.  S.  Ashworth,  one  of  the  owners,  to 
give  his  reasons  why  the  owners  of  the  land  had  held 
it  for  twenty-five  years  without  any  effort  to  put  it  on 
the  market.  Ilis  answer,  in  substance,  was  that  the 
prospects  were  so  flattering  to  an  increase  in  the  value 
of  the  property,  and  so  many  improvements  were  going 
on  in  the  neighborhood  in  the  way  of  parks  and  boule- 
vards that  the  owners  were  holding  it  to  get  the  ad- 
vanced price,  or  what  these  things  would  add  to  it.  We 
think  this  testimony  was  relevant  for  the  purpose  of 
meeting  the  inference  to  be  drawn  from  the  otherwise 
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unexplained  fact  that  the  land  had  been  held  from  the 
market  for  so  long  a  time. , 

The  next  specification  is  that : 

''The  court  permitted,  counsel  for  defendant  land- 
owners to  cross-examine  the  witness  C.  C.  Strong,  and 
require  him  to  detail  what  had  been  done  with  a  tract 
of  land  near  Birmingham.  He  was  further  allowed  to 
tell  how  the  tract  involved  in  this  case  could  be  modeled, 
platted,  surveyed,  and  outlined  for  residence  seekers," 
etc.    • 

This  specification  is  insufficient  under  rule  14,  subd., 
3, 126  Tenn.,  722, 160  S.  W.,  ix.    The  rule  reads : 

'*When  the  error  alleged  is  to  the  admission  or  re- 
jection of  evidence,  the  specification  shall  quote  the  full 
substance  of  the  evidence,  admitted  or  rejected,  with 
citation  of  the  record  where  the  evidence  and  ruling 
may  be  found. ' ' 

A  subspecification  under  the  one  just  mentioned  is 
subject  to  the  same  objection.  This  specification  is 
that : 

**Th-e  court  permitted  counsel  for  the  defendant  to 
assume  that  the  witness  was  arguing  the  case  with  him, 
and  was  evincing  partiality  in  his  testimony.  The 
court  stated  that  such  questions  were  proper."* 

This  does  not  state  the  substance  of  the  questions, 
but  only  the  conclusions  of  counsel  as  to  their  effect. 
As  to  the  first  part  of  the  specification,  we  deem  it  only 
necessary  to  remark  that,  even  if  properly  assigned,  it 
could  be  of  no  moment,  because  the  evidence  com- 
plained of  was  in  response  to  similar  evidence  intro- 
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duced  on  the  original  examination  of  the  witness 
Strong,  concerning  the  impossibility  of  making  proper 
streets  over  the  land  for  the  purpose  of  subdivision. 
The  cross-examination  as  to  the  Birmingham  lots 
was  by  way  of  illustration  for  the  purpose  of  showing 
how  streets  might,  with  good  results,  be  curved  so  as  to 
fit  the  lay  of  the  land. 

The  next  specification  is  that : 

*'The  court  allowed  W.  S.  Ash  worth,  one  of  the  de- 
fendants in  error,  to  testify  that  the  fact  that  the  build- 
ings adjacent  to  Shelby  Park  were  of  an  inferior  kind 
would  not  in  any  way  detract  from  the  value  and  de- 
sirability of  the  property  in  question,  nor  would  it  pro- 
hibit Shelby  Park  from  contributing  to  the  property  in 
question  as  a  place  for  desirable  and  high-class  resi- 
dences.'' 

No  statement  of  the  objections  made  to  this  evidence 
appears  in  the  assignment,  and  no  reason  is  given* 
showing  a  prima  facie  case  of  error,  as  required  by  rule 
12, 126  Tenn.,  720, 160  S.  W.,  viii. 

The  next  specification  refers  to  a  matter  which  was 
withdrawn  by  the  trial  judge,  so  it  need  not  be  further 
mentioned. 

The  next  specification  is : 

'*The  trial  court  permitted  counsel  for  the  property 
owners  to  interrogate  the  witness  Frank  Butler  about 
the  connection  of  Maj.  E.  C.  Lewis  with  the  Louisville 
&  Nashville  Railroad  Company  and  the  NashviUe, 
Chattanooga  &  St.  Louis  Railway  Company.  This  was 
objected  to  on  the  ground  that  it  was  not  in  any  way 
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relevant,  pertinent,  or  competent.  The  court  stated  in 
the  presence  of  the  jury  that  he  permitted  it  on  the 
ground  that  it  shows  rather  a  lack  of  diligence  on  the 
part  of  the  railroad  in  not  finding  the  witness  sooner. 
The  witness  w:as  also  asked  about  his  relationship  with 
Maj.  Lewis,  and  permitted  to  show  that  Maj.  Lewis 
was  connected  with  the  railroads  above  mentioned. ' ' 

We  do  not  think  there  is  anything  in  this  point.  The 
way  the  controversy  arose  over  this  particular  matter 
was  that  the  witness  Butler  was  offered  in  rebuttal  by 
the  plaintiff,  and  his  testimony  objected  to  by  the  de- 
fendants. Their  effort  was  to  show  that  the  plaintiff 
had  not  been  diligent  in  the  production  of  this  witness. 
It  already  appeared  in  the  evidence  that  Maj.  Lewis 
was  connected  with  the  plaintiff,  and  had  been  em- 
ployed in  securing  rights  of  way  for  it.  It  was  also 
shown  that  Mr.  Butler  had  married  his  niece,  that  he 
was  superintendent  of  parks,  and  that  Maj.  Lewis  was 
also  interested  in  the  parks,  that  Mr.  Butler  knew  the 
attorneys  for  the  plaintiffs,  and  so  the  purpose  was  to 
show  that  the  plaintiff  either  knew,  or  ought  to  have 
known,  what  the  witness  would  testify,  and  that  there- 
fore there  was  no  ground  for  introducing  him  after  the 
plaintiff  had  closed  its  case.  However,  the  trial  judge 
admitted  the  evidence.  What  was  proven  in  regard  to 
the  Louisville  &  Nashville  Railroad  Company  and  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company 
was  for  the  purpose  of  connecting  Maj.  Lewis,  as  an 
oflBcial  of  the  three  railroads,  with  the  particular  en- 
terprise then  under  examination.    While  it  is  not  very 
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apparent  why  his  connection  with  the  Louisville  & 
Nashvilk  Railroad  Company  and  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  Company  could  throw 
any  light  upon  the  particular  transaction,  in  the  ab- 
sence of  competent  proof  as  to  the  interest  of  these  two 
roads  in  the  third  road,  still  this  evidence  could  not 
have  been  hurtful  to  the  plaintiff.  It  was  only  intro- 
duced for  the  purpose  of  laying  grounds  for  error  on 
the  part  of  the  defendants  in  case  there  should  be  an 
unfavorable  result  in  the  trial  court. 

When  the  whole  matter  is  thus  understood,  we  think 
no  prejudice  accrued  to  the  plaintiflF  on  account  of  this 
testimony. 

The  next  and  last  specification  under  this  head  is : 

**That  during  the  cross-examination  of  the  witness 
J.  N.  Kirtland  on  how  he  arrived  at  the  conclusion  that 
the  incidental  damages  to  the  property  amounted  to  a 
certain  per  cent.,  testified  to  by  him,  the  court,  in  de- 
clining to  permit  further  cross-examination  of  the  wit- 
ness, stated  that  he  thought  the  witness  had  given  a  rea- 
sonable answer  to  the  questions  put  to  him,  and  that 
he  did  not  see  how  the  witness  could  have  answered 
these  questions  in  any  oth-er  way.'' 

We  do  not  think  this  specification  is  sufficiently  as- 
signed under  the  sections  of  the  rules  which  we  have 
previously  quoted.  However,  aside  from  this,  w«  do 
not  think  that,  when  the  matter  is  understood  as  the 
record  discloses,  there  was  anything  hurtful  in  the  re- 
mark which  the  trial  judge  made,  although  we  are  of 
the  opinion  that  he  should  not  have  made  such  an  ob- 
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servation.  The  way  the  matter  arose  was  this:  The 
witness  had  stated  that  he  estimated  the  damages  at 
sixty-five  per  cent,  of  the  value  he  had  placed  upon  the 
land,  which  resulted  in  $29,250,  according  to  his  esti- 
mate of  value  and  the  percentage  stated.  The  witness 
was  then  pressed  through  a  series  of  questions  by  coun- 
sel for  the  plaintiff  as  to  why  he  had  selected  sixty-five 
per  cent,  as  against  sixty-two  per  cent,  or^sixty-two 
and  one-half  per  cent.,  and  so  on.  His  answer,  repeated 
in  various  forms,  was  that  sixty-five  cent,  was  what  he 
thought  the  damages  were.  After  the  witness  had  been 
thus  pressed  in  the  cross-examination,  the  trial  judge 
stated  that  he  thought  the  cross-examination  had  gone 
far  enough,  and  said : 

'* The  witness  has  answered  it  a  number  of  times; 
that  was  his  estimate.  I  don't  see  how  he  can  answer  it 
any  other  way,  I  thirk  he  has  given  you  a  reasonable 
answer  to  your  question,  and  it  is  not  necessary  to 
pursue  it  any  further. ' ' 

We  think  that  no  prejudice  could  have  resulted  from 
this  language  of  the  trial  judge.  Of  course,  it  was 
within  his  discretion  to  check  the  cross-examination 
when  he  became  satisfied  it  had  gone  suflSciently  far, 
and  we  are  unable  to  see  that  he  abused  that  discretion. 

The  remaining  assignments  relate  to  the  amount  of 
the  damages.  It  is  insisted  that  the  verdict  was  ex- 
cessive. This  question  has  given  the  court  much  con- 
cern, and  we  have  anxiously  considered  it.  It  has  been 
the  occasion  of  diverse  views,  and  much  discussion  be- 
tween  the  members  of  the  court.    The  general  impres- 
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sion  received  from  the  oral  argument  at  the  bar  was 
that  it  was  too  high,  and  after  a  long  and  very  patient 
examination  of  the  record,  we  have  discovered  nothing 
to  change  that  view,  but  much  to  strengthen  it.  The 
learned  court  of  civil  appeals,  while  formally  concur- 
ring with  the  trial  court  and  approving  its  action,  ex- 
pressed its  sense  of  the  disproportionate  character  of 
the  amount  allowed,  but  felt  compelled  to  let  it  stand 
because  there  was  evidence  to  support  it.  We  have 
weighed  this  evidence.  The  description  of  the  land  is 
full,  likewise  the  portrayal  of  its  situation  and  sur- 
roundings and  the  views  of  witnesses  as  to  its  capabili- 
ties. There  is  really  but  little  material  conflict  in  the 
evidence  on  these  facts.  But  when  we  come  to  an  ex- 
amination of  the  testimony  of  the  witnesses,  as  to  the 
amount  of  damages,  there  is  an  astonishing  contra- 
riety of  opinion,  not  only  as  between  the  witnesses  of 
the  plaintiff  and  those  of  the  defendants,  but  between 
these  witnesses  on  each  side  as  between  themselves.  It 
would  be  a  useless  consumption  of  space  to  set  out 
these  contradictions  in  this  opinion.  The  amounts  are 
tabulated  in  the  very  able  brief  of  the  defendants  *  coun- 
sel, and  have  had  our  full  consideration.  It  suffices  to 
say  that,  in  the  nature  of  the  case,  these  witnesses  were, 
in  a  sense,  guessing.  Perhaps  we  should  not  say 
*  *  guessing ; ' '  but,  at  all  events,  they  could  do  no  more 
than  hazard  their  opinions  as  to  the  probable  effect  of 
the  railroad  on  the  market  value  of  the  land  after  tak- 
ing  out  the  right  of  way.    Such  evidence  is  the  best  that 
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the  nature  of  the  case  affords,  but  we  cannot  but  feel 
that  it  is  essentially  uncertain,  and  not  very  reliable. 
Therefore,  viewing  the  case  as  a  whole,  we  believe  that 
justice  requires  some  reduction  in  the  amount  of  the  in- 
cidental damages  allowed.  We  suggest  a  remittitur  of 
$10,000.  If  that  be  accepted  by  defendants  within  a 
week  from  this  day,  the  residue  of  the  judgment  will 
be  affirmed ;  otherwise  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Buchanan,  J.  (dissenting). 

From  time  to  time  for  more  than  sixty  years  the  sub- 
ject of  incidental  damages  in  condemnation  cases  has 
occupied  the  attention  of  the  able  judges  and  distin- 
guished lawyers  whose  labors  are  part  of  the  judicial 
history  of  Tennessee.  During  that  time  there  has  been 
no  provision  in  the  constitution  of  this  State  dealing 
with  the  subject  of  incidental  damages.  The  leading 
case  {Woodfolk  v.  N.  &  C.  R,  R.  Co.,  32  Tenn.  [2 
Swan],  422)  calls  attention  to  this  fact,  in  respect  of 
the  constitution  in  force  then,  and  no  change  has  since 
been  made.  During  all  this  time  such  right  as  now  ex- 
ists in  a  landowner  to  recover  incidental  damages  in 
condemnation  cases  has  been  regulated  by  legislation, 
and  by  judicial  construction  of  such  legislation.  The 
cases  construing  our  legislation,  and  touching  the  right 
directly  and  remotely,  are  cited  in  Vandx  v.  Railroad, 
120  Tenn.  (12  Gates),  316,  108  S.  W.,  1142.  See,  also, 
the  later  case  of  Hord  v.  Railroad,  122  Tenn.  (14 
Gates),  399,  123  S.  W.,  637,  135  Am.  St.  Rep.,  878,  19 
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Aim.  Cas.,  331.  In  each  of  these  cases  the  opinion  was 
by  the  present  chief  justice  of  this  court. 

To  the  point  made  by  condemnors  in  the  present  case 
that  in  none  of  the  former  adjudications  in  this  State 
was  there  to  be  found  a  holding  that  ''sparks,  fire, 
noise,  smoke,  soot,  cinders,  escaping  fumes,  gases,  and 
vibration,  caused  by  the  operation  of  a  railroad, ' '  were 
to  be  regarded  as  incidents  of  the  taking  and  elements 
to  be  considered  in  ascertaining  damages  incidental  to 
the  taking,  the  majority  opinion  responds  as  follows: 

''It  is  insisted  in  behalf  of  the  plaintiflF  that  our  cases 
have  already  fixed,  as  the  only  true  criterion  of  inci- 
dental damages,  the  loss  caused  by  the  special  physical 
consequences  resultant  from  the  erection  of  the  rail- 
road as  distinguished  from  those  caused  by  its  opera- 
tion, such  as  the  separation  of  the  land,  one  part  from 
the  other,  by  the  railroad  track,  the  making  of  cuts  and 
fills,  the  inconvenience  of  reaching  barns  and  other 
outhouses,  the  impairment  of  access  to  roads  or  streets, 
and  the  like,  and  that  the  recognition  of  impairment  to 
the  market  value  of  the  residue  of  the  land  not  taken, 
from  other  causes,  is  a  distinct  departure  from  preced- 
ent. This  is  a  mistaken  view.  In  several  of  our  cases 
the  obvious  physical  inconveniences  just  referred  to, 
and  others  like  them,  are  mentioned  as  instances,  but 
in  no  (ta,^  are  they  held  exclusive,  or  held  out,  or  sug- 
gested, as  covering  the  whole  field.  We  have  no  case 
which  holds  that  impairment  of  market  value  is  not  a 
true  criterion.  On  the  contrary,  we  have  two  in  which 
it  was  held  that  this  was  a  proper  matter  to  consider  in 
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estimating  the  damages.  Paducah  &  Memphis  Rail- 
road Co.  V.  Stovall,  59  Tenn.  (12  Heisk.),  1,  3, 4;  AcUr 
V.  KnoxviUe,  supra.  In  the  first  of  these  cases  the 
court  approved,  as  unexceptionable,  the  charge  of  the 
trial  judge  in  which  he  had  instructed  the  jury  to  con- 
sider as  an  element  *  the  increase  or  decrease  in  the  price 
of  the  remainder  of  the  tract.  ^  In  the  second  case  the 
direct  point  was  ruled,  in  a  controversy  between  an 
abutting  owner  and  the  city  of  KnoxviUe,  under  a  stat- 
ute allowing  damages  resulting  from  a  change  in  the 
grade  of  streets.  As  indicated  in  the  last  case,  the  only 
way  in  which  the  open  physical  inconveniences  of  the 
kind  we  have  previously  referred  to  could  be  made  avail- 
able as  elements  of  damage  would  be  the  extent  to 
which  they  had  impaired-  the  market  value.  *  These  in- 
cidents, *  said  the  court,  *  would  be  all  such  as  one  would 
take  into  consideration  in  estimating  the  value  of  the 
property,  after  the  grading  had  been  completed.  So 
that  the  test  of  the  diflference  between  the  market  val- 
ue, just  before  the  grading  and  just  afterwards,  wonld 
be  a  true  one,  and  would  indicate  the  real  injury  suffer- 
ed ;  the  incidents  referred  to  sufficing  to  direct  the  at- 
tention of  the  jury  to  the  special  elements  of  the  injury 
and  the  benefits  arising  out  of  the  grading,  and  neces- 
sary to  be  taken  into  consideration  in  forming  an  es- 
timate of  the  value  of  the  property  before  and  after.' 
But  it  was  never  supposed  in  these  cases,  or  in  any 
other  of  our  cases,  that  if  other  elements  impairing 
market  value  appeared  that  these  were  to  be  excluded. 
Indeed,  as  we  have  already  pointed  out,  in  the  case  of 
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AUoivay  v.  Nc^shvUle,  supra,  the  damages  to  be  appre- 
hended from  the  mere  propinquity  of  the  erection  must 
be  considered  in  estimating  the  incidental  damages. 
.  .  .  We  need  say  no  more  than  we  have  already  said 
as  to  the  overwhelming  weight  of  authority  in  other 
jurisdictions  as  to  the  propriety  of  considering"  such 
a  matter  and  **all  that  it  reasonably  portends  in  the 
way  of  direct  injury  to  the  property,  and  hence  impair- 
ment of  market  value.  Indeed  we  think  it  would  be  an 
impeachment  of  the  fairness  of  our  jurisprudence  if  the 
rule  were  otherwise.  It  would  be  nothing  less  than 
saying  that  our  courts  could,  not  only  within  our  con- 
stitution, but  under  a  true  conception  of  justice,  compel 
one  of  our  citizens  to  surrender  a  part  of  his"  tract  of 
land  to  another,  a  public  service  corporation,  without 
an  adequate  return  for  the  impairment  of  his  estate, 
so  imposed,  or  that  a  man  could  be  compelled  to  surren- 
der part  of  his  **land  for,  say,  the  erection  of  a  public 
pesthouse,  and  receive  no  compensation  for  injury  to 
the  market  value  of  the  rest  of  his  tract.  To  exercise 
such  a  power  would  be,  not  to  administer  justice,  but 
to  inflict  oppression.  Moreover,  it  would  deny  and 
destroy  the  very  principle  by  which  the  courts  profess 
to  be  guided  in  conducting  such  matters — that  the  land- 
owner should  be  considered  as  one  willing,  but  not  com- 
pelled, to  sell,  and  the  condemnor  as  one  willing,  but 
not  compelled,  to  buy.  No  one  can  suppose  that  the 
landowner  would  consent  to  sell  a  specific  part  out  of  a 
tract  without  considering  how  the  taking  of  that  part 
would  affect  the  rest  of  the  tract,  and  without  exacting 
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compensation  for  the  lessening  of  thfe  market  value  of 
the  latter  thereby.  He  would  do  this,  if  left  free  to  act, 
by  adding  to  the  price  of  the  part  sold.  In  condemna- 
tion cases  he  cannot  do  this,  but  must  look  to  the  obten- 
tion  of  a  separate  sum  from  the  purchaser  to  cover 
such  incidental  damage.  Can  any  one  suppose  that  if 
free  to  contract,  he  would  demand  anything  less  than 
the  whole  damage  to  the  market  value  of  the  land  left  in 
his  tract!  Can  any  one  say  his  demand  would  not  be 
]ust!    .    .    . 

* '  Having  stated  the  principles  which  we  think  control 
the  controversy,  we  shall  now  inquire  whether  the  ob- 
jections made  to  ithe  charge  of  the  court  are  well 
taken. ' ' 

The  response  quoted  above,  in  my  judgment,  begs 
many  questions  involved  in  the  point  made  by  con- 
demnors. 

The  response,  if  sound  law,  under  our  jurisprudence 
cannot  fail  to  strike  with  amazement  all  who  read  our 
former  decisions,  and  realize  that  of  all  the  brilliant 
judges  and  counsel  whose  names  appear  in  our  re- 
ported cases  not  one  has  seen  the  force  of  the  argument 
embodied  in  the  excerpt  from  the  opinion  of  the  major- 
ity. From  the  Woodfolk  Case,  decided  more  than  sixty 
years  ago,  to  the  Hord  Case,  decided  in  1909,  bar  and 
bench  alike  stand  condemned  of  overlooking  in  the  con- 
struction of  our  statute  the  elements  of  incidental  dam- 
ages aforesaid.  And  many  worthy  litigants,  seeking 
all  their  rights  in  condemnation  cases,  have  gone  forth 
from  a  trial  of  their  causes  in  our  courts  of  justice  with 
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only  part  of  the  full  relief  to  which  they  were  in  law 
entitled.    But,  says  the  opinion  of  the  majority: 

*'In  several  of  our  cases,  the  obvious  physical  incon- 
veniences just  referred  to,  and  others  like  them,  are 
mentioned  as  instances,  but  in  no  case  are  they  held  ex- 
clusive, or  held  out,  or  suggested  as  covering  the  whole 
field." 

Now  the  question  is,  Why  was  the  whole  field  not 
covered!  It  was  the  duty  of  attorneys  for  property 
owners  litigant  in  condemnation  suits  to  cover  the 
whole  field  in  their  demands  for  their  clients.  It  was 
the  duty  of  the  courts  to  cover  the  whole  field  in  the  con- 
struction of  the  statutes. 

The  opinion  in  the  Woodfolk  Case  is  devoted  to  a 
general  discussion  of  the  subject  of  the  exercise  of  the 
right  of  eminent  domain,  as  well  as  the  subject  of  dam- 
ages sustained  by  the  landowner,  incident  to  a  taking 
under  that  right.  The  opinion  in  that  case  was  ren- 
dered by  Judge  Cabuthebs.  His  associates  were  Judg- 
es ToTTEN  and  McKinnby,  aU  illustrious  men.  The 
case  was  presented  to  that  great  court  by  the  most  emi- 
nent counsel  of  that  day.  There  is  similarity  in  the 
character  of  the  real  estate  involved  in  that  case  and  in 
this.  There,  as  the  opinion  shows — 
*  *  the  defendants  located  their  road  for  about  five  hun- 
dred feet  on  a  six-acre  lot  of  plaintiff  in  the  vicinity  of 
Nashville.  The  road  runs  through  the  corner  of  the 
lot,  separating  about  three-quarters  of  an  acre  from 
the  main  lot.  The  plaintiff  has  his  family  residence  on 
the  lot,  and  it  is  handsomely  and  tastefully  improved. 


360  TENNESSEE  REPORTS,     [134  Tenn. 


Railroad  y.  Hinds. 


The  part  separated  has  upon  it  some  negro  houses,  a 
cowhouse,  well,  and  springhouse. ' ' 

The  property  in  the  present  case  lies  in  the  vicinity 
of  Nashville,  was  vacant  before  the  taking,  inclosed  by 
a  wire  fence,  and  comprised  fifty-six  acres.  A  strip  of 
it  was  taken,  one  thousand  feet  long,  near  the  eastern 
margin  of  the  tract,  but  leaving  on  the  east  side  of  the 
strip  taken  a  part  of  the  original  tract  containing  three 
and  twenty-on-e  one-hundredths  acres,  and  leaving  west 
of  the  tract  taken  the  remainder  of  the  original  tract, 
this  remainder  comprising  fifty  and  forty-three  one- 
hundredths  acres.  Before  the  taking  this  tract  was 
irregular  in  shape ;  its  east  line  was  one  thousand  feet ; 
its  north  line  two  thousand  and  two  hundred  and  twen- 
ty-five feet;  its  south  line,  two  thousand  and  two  hun- 
dred and  seventy-five  feet.  It  had  not  been  subdivided, 
but  was  acreage  property. 

All  the  elements  of  incidental  damage  were  involved 
in  the  Woodfolk  Case  which  could  possibly  be  involved 
in  the  present  case.  There  the  proximity  to  th-e  rail- 
road line  of  all  the  land  not  taken  was  much  greater 
than  in  the  present  case,  and  there  the  family  residence 
of  the  owner  was  located  on  the  part  of  the  tract  which 
was  not  taken,  while  in  the  present  case  there  is  no  such 
tiling.  How  happened  it  that  no  one  in  that  great  case, 
either  lawyer  or  judge,  observed  the  existence  of  the 
elements  of  incidental  damage  which  are  said  to  exist  in 
this  ease  by  the  majority  opinion?  I  cannot  believe  that 
so  great  an  oversight  was  made.  I  think  the  bar  and 
court  alike  must  have  seen  the  distinction  between  an 
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incident  of  taking  and  an  incident  of  operation,  and 
that  an  incident  of  operation  is  a  mere  consequence  of 
taking.  Again  I  think  they  must  have  had  in  mind  a 
principle  so  well  expressed  by  another  great  judge  in 
Railroad  v.  Bingham^  87  Tenn.  (3  Pickle),  522, 11  S.  W., 
705,  4  L.  R.  A.,  622,  where,  in  speaking  for  the  court. 
Judge  Lurton  said : 

'*The  railroad  company,  in  so  far  as  its  occupation 
and  use  of  this  street  is  permitted  by  its  contract  and 
the  taxing  district  ordinances,  is  not  a  trespasser. 
What  the  law  expressly  authorizes  is  not  unlawful,  and 
cannot  be  regarded  as  a  nuisance.  The  running  of 
railroad  trains  along  a  public  street  devoted  to  residen- 
tial purposes,  and  without  any  actual  obstruction  of 
the  right  of  an  abutting  owner  to  light  or  air,  or  in- 
gress and  egress  to  and  from  his  premises,  may  in  most 
cases,  be  regarded  as  injurious  to  the  property  of  lot 
owners.  A  resident  upon  such  a  street  will  undoubt- 
edly be  subjected  to  more  or  less  discomfort  and  incon- 
venience by  the  mere  passag-e  of  trains  in  front  of  his 
premises.  iJnpleasant  odors  and  disagreeable  noises 
at  inconvenient  hours  are  likely  to  be  experienced. 
Life  will  not  be  altogether  so  comfortable.  But  does 
the  law  give  damages  for  such  consequential  injuries! 
To  entitle  a  plaintiff  to  recover  damages  there  must 
not  only  be  an  Injury,  but  the  injury  must  be  the  result 
of  some  wrongful  conduct.  Where  an  injury  results 
merely  from  the  lawful  and  reasonable  use  of  a  neigh- 
boring estate,  no  wrong  is  done  and  no  remedy  exists. 
By  the  obstruction  of  a  view,  or  of  light,  or  of  air,  or  by 
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the  erection  of  an  unsightly  structure,  or  the  conduct  of 
a  lawful  business,  injury  may  be  inflicted  upon  an  ad- 
joining property;  but,  as  remarked  by  counsel,  4n 
these  and  like  cases  there  is  an  implied  agreement  by 
every  one  who  is  a  member  of  civilized  society  that  he 
will  submit  to  such  consequential  injuries  without  ac- 
tion.' " 

I  am  sure  it  was  realized  by  both  court  and  counsel 
in  the  Woodfolk  Case  that  article  1,  section  21,  of  the 
constitution  went  no  further  than  to  prohibit  a  taking 
without  just  compensation  of  private  property  for  a 
public  use.  Indeed  such  was  the  express  holding  in 
that  case.    The  court  said : 

**Here  the  constitutional  provision  ends;  its  inhibi- 
tion upon  the  government  goes  no  further. ' ' 

And  it  was  then  pointed  out  that : 

* '  The  legislature  may  make  any  regulations  it  thinks 
right  and  proper  for  an  account  or  estimate  of  inci- 
dental loss  or  damages  or  injuries  to  the  landowner. ' ' 

At  the  time  that  case  was  decided  the  legislature  had 
only  made  ' '  regulations ' '  to  the  extent  of  allowing  the 
landowner  to  recover  for  damages  incident  to  the  tak- 
ing, and  that  is  as  far  as  that  branch  of  the  government 
has  ev-er  gone  on  that  subject.  Section  1844,  Shan. 
Code,  provides: 

''Any  person  or  corporation  authorized  by  law  to 
construct  any  railroad,  turnpike,  canal,  toll  bridge, 
road,  causeway,  or  other  work  of  internal  improvement 
to  which  the  like  privilege  is  conceded,  may  take  the 
real  estate  of  individuals,  not  exceeding  the  amount 
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prescribed  by  law  or  by  the  charter  under  which  th^e 
person  or  corporation  acts,  in  the  manner  and  upon 
the  terms  herein  provided. ' ' 

Section  1856  of  said  Code  reads : 

'*The  jury  will  then  proceed  to  examine  the  ground, 
and  may  hear  testimony  but  no  argument  of  counsel, 
and  set  apart,  by  metes  and  bounds,  a  suflicient  quan- 
tity of  land  for  the  purposes  intended,  and  assess  the 
damages  occasioned  to  the  owner  thereby. ' ' 

In  the  same  Code,  section  1857,  is : 

'*In  estimating  the  damages,  the  jury  shall  give  the 
value  of  the  land  without  deduction,  but  incidental  bene- 
fits which  may  result  to  the  owner  by  reason  of  the 
proposed  improvement  may  be  taken  into  considera- 
tion in  estimating  the  incidental  damages." 

We  see,  in  section  1844,  a  purpose  to  take  private 
property  for  public  use,  in  section  1856  a  purpose  to 
have  a  jury  of  view  assess  damages  occasioned  to  the 
owner  by  the  taking,  and  in  section  1857  a  purpose  to 
allow  benefits  resulting  from  the  taking  to  be  set  off 
against  the  damages  incident  to  the  taking;  but  there 
is  conspicuously  absent  from  this  legislation  any  evi- 
dence of  a  purpose  to  allow  the  recovery  of  damages  by 
the  owner  which  are  not  incidents  of  the  taking,  but  are 
merely  consequences  thereof,  and  are  of  a  character 
for  which  adjacent  owners,  no  part  of  whose  property 
has  been  taken,  although  they  may  suffer  to  the  same 
degree,  can  have  no  recovery.  I  repeat,  such  a  purpose 
is  conspicuously  absent  from  this  legislation  when  it  is 
fairly  construed.    No  doubt  the  absence  of  a  purpose  in 
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this  legislation  to  allow  a  recovery  for  consequential 
damages  is  attributable,  in  large  part,  to  a  recognition 
by  the  lawmaking  department  of  the  salutary  charac- 
ter of  those  principles  so  well  expressed  in  the  excerpt 
supra  from  the  opinion  by  Judge  Lurton. 

We  cannot  ascribe  to  the  legislative  department  of 
our  State  ignorance  of  the  construction  which  the  high- 
est court  of  the  State  has  given  to  the  existing  legisla- 
tion on  this  subject ;  and  therefore  it  is  fair  to  assume 
that  this  d-epartment  of  the  State  still  entertains  the 
view  that  it  is  not  wise  to  enlarge  the  rights  of  the  land- 
owner so  as  to  allow  him  to  recover  for  consequential 
damages.  The  majority  opinion  in  this  case  in  effect 
performs  the  oflSce  of  an  act  of  the  legislative  depart- 
ment of  the  State,  and  with  all  due  respect  to  the  ma- 
jority I  maintain  this  court  to  be  wholly  without  power 
so  to  act.  Its  legitimate  function  is  the  construction  of 
legislative  acts,  but  as  there  is  no  legislative  act  au- 
thorizing a  landowner  to  recover  consequential  dam- 
ages, the  court  oversteps  the  legitimate  function  of  con- 
struction and  passes  into  the  zone  of  judicial  legisla- 
tion when  it  declares  such  right  to  exist ;  and,  in  so  do- 
ing, as  I  see  it,  runs  counter  to  article  2,  sections  1,  2,  of 
our  constitution,  by  which  the  powers  of  the  State  gov- 
ernment are  distributed  into  three  distinct  depart- 
ments, and  a  person  or  persons  belonging  to  one  of 
these  is  forbidden  to  exercise  any  of  the  powers  belong- 
ing to  either  of  the  others  except  in  cases  by  the  con- 
stitution directed  or  permitted.  The  present  is  not  one 
of  the  excepted  cases. 
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A  landowner,  part  of  whose  land  has  been  taken  for 
a  public  use,  has  enjoyed  the  full  measure  of  relief  af- 
forded to  him  under  our  constitution  and  statutes  when 
he  recovers  in  money,  lawful  coin  of  the  United  States, 
the  fair  market  value  of  the  land  actually  taken,  and 
the  net  amount  of  damages  incident  to  (but  not  conse- 
quent upon)  the  taking.  This  was  the  measure  of  his 
right  laid  down  in  the  Woodfolk  Case^  and  the  doctrine 
of  that  case  on  this  point  has  never  been  questioned  in 
all  the  more  than  sixty  years  since  its  announcement. 

The  landowner  cannot  enlarge  his  right.  It  has 
never  been  enlarged  by  the  constitution.  The  legisla- 
ture, in  its  wisdom,  has  not  seen  fit  to  enlarge  it, 
nor  is  it  enlarged  by  the  common  law,  for,  as 
said  by  Judge  Lurton  in  the  Bingham  Cdse,  supra: 

*'In  these,  and  like  cases  there  is  an  implied  agree- 
ment by  every  one  who  is  a  member  of  civilized  society 
that  he  will  submit  to  such  consequential  injuries  with- 
out action.'' 

See  Railroad  v.  Bingham,  supra;  also  Harmon  v. 
Railroad,  87  Tenn.  (3  Pickle),  614, 11  S.  W.,  703;  Chat- 
tanooga V.  Bowling,  101  Tenn.  (17  Pickle),  342,  47  S. 
W.,  700;  Brumit  v.  Railroad,  106  Tenn.  (22  Pickle), 
124, 60  S.  W.,  505 ;  Terminal  Co.  v.  Jacobs,  109  Tenn.  (1 
Gates),  727,  72  S.  W.,  954,  61  L.  R.  A.,  188;  Terminal 
Co.  V.  Lellyett,  114  Tenn.  (6  Gates),  368,  85  S.  W.,  881; 
Gossett  V.  Railroad,  115  Tenn.  (7  Gates),  376,  89  S.  W., 
737, 1  L.  R.  A.  (N.  S.),  97, 112  Am.  St.  Rep.,  846;  Coyne 
V.  Memphis,  118  Tenn.  (10  Gates),  651,  102  S.  W.,  355. 

The  damages  for  which  the  majority  opinion  allows 
recovery  are  not  based  on  some  special  injury  done  to 


366  TENNESSEE  REPORTS,     [134  Tenn. 

Railroad  v.  Hinds.         — 

the  remaining  part  of  the  tract  by  unskillful  or  negli- 
gent construction,  or  negligent  operation,  so  as  to  fall 
within  the  exception  noted  to  the  general  rule  by  the 
cases  aforesaid;  but  the  majority  opinion  approves 
the  charge  of  the  trial  court  which  told4he  jury,  among 
other  things : 

**But  everything  necessarily  connected  with  and  di- 
rectly and  proximately  resulting  from  the  taking  of 
the  right  of  way  strip,  and  the  proper  and  careful  con- 
struction and  operation  of  this  railroad,  which  has  the 
effect  of  directly  and  especially  reducing  or  pecuni- 
arily damaging  the  fair  cash  market  value  of  the  re- 
mainder of  the  land  taken,  are  to  be  considered  by  you 
in  awarding  incidental  damages  to  the  remainder  of 
the  land  not  taken,  and  the  mere  fact  that  other  pieces 
of  land  lying  in  similar  proximity  to  the  railroad,  and 
no  part  of  which  is  taken,  suffers  similar  damages  to 
that  especially  resulting,  as  aforesaid,  to  the  remainder 
of  the  tract  of  land  in  question  constitute  no  reason  or 
excuse  why  you  must  not  award  such  incidental  dam- 
ages to  the  remainder  of  this  tract  of  land  not  actually 
taken. ' ' 

In  another  portion  of  its  charge,  the  court  told  the 
jury: 

**Then  you  must  take  into  consideration  the  neces- 
sary danger  and  peril  from  sparks  or  fire  from  trains 
while  on  said  strip,  and  the  necessary  noise,  smoke, 
soot,  cinders,  escaping  fumes,  and  vibrations  so  result- 
ing." 
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This  charge  promotes  consequential  damages.  It 
moves  them  up  a  step  higher  than  that  plane  on  which 
they  have  been  supposed  to  rest  during  the  past  sixty 
years  of  the  judicial  history  of  this  State.  It  places 
conaequential  damages  upon  the  same  plane  as  inci- 
dental damages,  wholly  ignoring  the  manifest  distinc- 
tion between  an  incident  and  a  consequence  of  the  act  of 
taking,  and  overlooking  a  discrimination  thus  made  be- 
tween the  landowner  whose  land  is  taken,  leaving  him 
the  owner  of  adjacent  property,  and  other  adjacent 
landowners  whose  property  may  be  equally  or  more 
seriously  damaged  by  the  taking,  but  who  nevertheless 
can  have  no  recovery.  These  distinctions,  however, 
which  the  charge  overlooks  have  never  been  overlooked 
by  this  court  heretofore,  and  manifestly  have  never 
been  overlooked  by  the  lawmaking  department  of  the 
State.  It  is  affirmatively  shown  by  the  transcript,  as  I 
see  it,  that  the  major  part  of  the  large  verdict  in  this 
case  was  based  on  consequential  damages  pure  and  sim- 
ple. I  find  no  warrant  under  the  common  law,  under 
our  statutes,  or  under  our  constitution,  for  affirming  a 
judgment  based  on  such  a  verdict. 

The  opinion  of  the  majority  cites  cases  from  other 
jurisdictions,  many  of  which  no  doubt  rest  on  statutes 
and  constitutions  entirely  dissimilar  to  ours.  In  re- 
spect of  such  authorities.  Judge  Caruthers  said,  in  the 
Woodfolk  Case : 

'*  Though  we  entertain  very  great  respect  for  deci- 
sions of  other  States,  we  cannot  yield  to  them  as  au- 
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thority  any  further  than  they  are  sustained,  in  our 
judgment,  by  sound  reason  and  settled  principles.*' 

He  also  spoke  of  the  diversity  in  the  views  of  other 
courts,  which  then  existed,  in  respect  of  the  questions 
he  had  discussed,  in  that  opinion,  as  a  reason  for  basing 
the  decision  of  the  court  upon  our  own  constitution  and 
legislation  rather  than  having  resort  to  authority  from 
other  jurisdictions,  resting  upon  dissimilar  constitu- 
tions and  statutes.  In  substance,  the  same  observa- 
tions have  been  made  in  other  of  our  cases. 

By  the  opinion  of  the  majority  a  venerable  rule  of 
law  in  this  State  is  giv-en  its  quietus.  Hail  to  the  new 
rule!  Its  virgin  fruits  are  great!  Note  them:  Less 
than  two  years  before  the  taking  by  the  condemnors  of 
two  and  thirty-one  one-hundredths  acres  of  land  out  of 
a  tract  of  fifty-six  acres,  the  owners  of  that  tract  were 
willing  to  sell  the  entire  tract  at  $30,000.  Evidently 
no  purchaser  was  found  willing  to  pay  the  price,  for 
the  then  owners  still  hold  fifty-three  and  sixty-nine  one- 
hundredths  acres  of  the  tract.  The  jury  awarded  dam- 
ages in  the  circuit  court  for  the  two  and  thirty-one  one- 
hundredths  acres  actually  taken  in  the  sum  of  $5775, 
and  for  incidental  damages  to  the  land  not  taken  the 
verdict  of  the  jury  was  $32,000.  The  judgment  based 
on  this  verdict  in  favor  of  the  owners  was  for  the  sum 
of  $37,775,  together  with  interest  in  the  sum  of  $5452.20. 
When  the  case  was  affirmed  by  the  court  of  civil  ap- 
peals, the  total  judgment  was  for  $45,107.57  and  costs. 
Interest  has  been  accumulating  since  the  date  of  that 
judgment.    The  owners  were,  of  course,  entitled  to  the 
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interest  if  they  were  to  the  principal ;  but  were  they  en- 
titled to  so  large  a  principal  f 

For  the  owners  it  is  said  that  between  the  date  when 
they  were  willing  to  sell  this  property  for  $30,000,  and 
found  no  purchaser  for  it  at  that  price,  and  the  date  of 
the  taking,  a  public  park  was  established  adjacent  to 
the  tract,  and  greatly  enhanced  the  value  thereof.  No 
doubt  the  establishment  of  the  park  did  enhance  the 
value  of  the  tract,  but  I  do  not  believe  its  fair  market 
value  was  so  enhanced  as  to  justify  the  conclusions 
reached  by  the  jury.  The  evidence  as  to  the  degree  of 
enhancement  was  greatly  in  conflict,  yet,  under  the  new 
rule,  after  the  public  had  enhanced  the  value  of  the 
tract  by  the  establishment  of  the  park,  a  further  burden 
is  imposed  upon  the  pfublic.  Ultimately  the  burden  of 
the  judgment  in  this  case  falls  upon  the  public.  The 
public  pays  the  freight  and  passenger  rates  of  com- 
mon carriers,  and  these  rates  must  be  so  fixed  as  to 
care  for  burdens  so  imposed;  else  common  carriers 
must  cease  to  exist.  The  public  merely  cajoles  itself 
by  specious  reasoning  when  it  supposes  such  burdens  to 
be  destined  for  other  shoulders  than  its  own.  The  pub- 
lic, by  the  verdict  in  this  case,  under  the  new  rule,  re- 
lieves these  landowners  of  their  fair  share  of  a  public 
burden.  It  allows  them  a  recovery  for  consequential 
damages  for  which  other  adjacent  landowners  can  have 
no  recovery,  though  they  may  suffer  loss  in  the  value 
of  their  property  to  the  same  degree,  and  even  greater 
degree,  than  these  landowners. 

For  these  reasons  I  respectfully  dissent  from  the 
opinion  of  the  majority,  T  might  mention  others,  but 
cm  bono. 

135  Tenn.  24 
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Pile  et  al.  v.  Pile  et  cX. 
{Nctshville.    December  Term,  1915.) 

1.  JUDGMENT.      Conclusiveness.     Matters  not  In  issue. 

The  decree  In  a  partition  fliiit.  thf^  pleadinj^s  of  which,  most  liber- 
ally construed,  did  not  call  for  an  adjudication  as  to  the  rights 
of  R.  against  P..  was  not  conclusive  as  to  stich  rights  in  an 
ejectment  suit  between  such  parties,  since,  that  a  Judgment 
may  be  efTective  as  res  adjudicata,  it  is  essential  that  the  party 
sought  to  be  precluded  should  have  sued  or  been  sued  in  both 
cases  in  the  same  capacity  or  character,  and  to  enforce  or 
have  adjudged  the  same  right,  while  it  must  appear,  not  only 
that  the  thing  affected  by  the  two  suits  is  the  same,  but  that 
the  proceedings  were  for  the  same  object  or  purpose;  the  same 
point  being  directly  in  issue.     (Post,  vp.  375-377.) 

Cases  cited  and  approved:  Bank  v.  Smith,  110  Tenn.,  338;  Mel- 
ton V.  Pace,  103  Tenn.,  484;  Brewster  v.  Galloway,  72  Tenn., 
558:  Coulter  v.  Davis,  81  Tenn.,  451:  Harris  v.  Mason,  120 
Tenn.,  668;    Eakin  v.  Riddle,  127  Tenn.,  426. 

2.  JUDGMENT.     Conclusiveness.     Parties  and  issues. 

When  a  second  suit  is  upon  the  same  cause  of  action  and  between 
the  same  parties  as  the  first,  the  Judgment  in  the  former  is 
conclusive  in  the  latter  as  to  every  question  which  was  or  might 
have  been  presented  and  determined  In  the  former;  but  when 
the  second  suit  is  on  a  different  cause  of  action,  but  between  the 
same  parties,  the  judgment  in  tlie  former  action  oberates  as 
an  estoppel  effective  in  the  latter  as  to  every  point  in  question 
which  was  actually  litigated  and  determined  in  the  first  action, 
but  is  not  conclusive  as  to  matters  which  might  have  been,  but 
were  not  litigated.      (Pn«t,  d.  377.) 

Case  cited  and  approved:  Southern  Pac.  R.  Co.  v.  United  States, 
168  U.  S.,  L 
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3.  JUDGMENT.     ConclusiveneM.     Burden  of  proof. 

Where  the  record  Is  such  that  there  Is  or  may  be  a  material  Issue 
In  a  second  suit  upon  a  different  cause  of  action  between  the 
same  parties  which  may  not  have  been  decided  In  the  former 
action,  the  Judgment  therein  does  not  estop  from  litigating 
such  Issue,  unless  by  pleading  or  proof,  the  party  asserting  the 
estoppel  establishes  that  the  Issue  was  determined  In  the  former 
suit.     (Post,  pp.  377,  378.) 

Cases  cited  and  approved:  Harrison  v.  Remington  Paper  Co,, 
140  Fed..  385:  Dooley  v.  Potter,  140  Mass..  49;  Ryder  v.  Loomis, 
161  Mass.,  161;    Huntzlcker  v.  Crocker,  135  Wis.,  38. 

4.  JUDGMENT.     Conclusiveness.     Separate  titles. 

Where  the  same  person  has  two  distinct  rights  over  land,  the 
subject-matter  of  a  partition  suit,  and  the  pleadings  touch  but 
one  of  euch  rights,  his  being  made  a  party  to  the  suit  will  not 
preclude  him  from  later  asserting  or  defending  his  rights  over 
the  land  so  far  as  not  involved  by  the  pleadings,  since  as  to  mat- 
ters without  the  pleadings  he  is  not  a  party.    {Post,  p.  &78.) 

Case  cited  and  approved:    McNutt  v.  Trogden,  29  W.  Va.,  469. 


FROM  FENTRESS 


Appeal  from  the  Chancery  Court  of  Fentress  Coun- 
ty.— ^A.  H.  RoBEBTs,  Chancellor. 

W.  A.  Garrett,  S.  M.  Turkeb,  E.  C.  Knight,  John 
M.  Davis,  J.  T.  Wheeler  and  John  F.  McNutt,  for  ap- 
pellants. 

Smith  &  Smith,  Evans  &  White  and  Conatser  & 
Case,  for  appellees. 
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Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

This  is  an  ejectment  suit,  involving  the  determina- 
tion of  the  title  to  a  large  boundary  of  mountain  land, 
said  to  be  chiefly  valuable  for  its  timber  and  minerals. 

In  the  year  1848,  the  State  of  Kentucky  issued  to 
F.  P.  Stone,  Abner  Miller,  and  others  a  patent  to  a 
boundary  of  one  hundred  and  twenty-three  thousand 
and  nine  hundred  and  eighty-nine  acres  of  land  now 
lying  in,  and  running  across  the  northern  portion  of, 
Fentress  county,  and  embracing  parts  of  the  Scott  and 
Pickett  counties,  in  this  State,  and  commonly  known 
as  the  *'Big  Survey."  The  territory  in  question  was 
later  surrendered  by  the  State  of  Kentucky  to  the  State 
of  Tennessee  under  a  convention  or  treaty  settling  the 
location  of  the  boundary  line  between  the  two  States, 
but  on  terms  that  patents  which  had  been  issued  by  the 
former  State  should  be  recognized  by  Tennessee. 

Within  the  limits  of  the  Big  Survey  are  three  tracts, 
commonly  known  as  the  '* Three  Stone  Tracts,''  F»  P. 
Stone  having  conveyed  his  interest  therein  to  Abner 
Miller. 

Within  the  bounds  of  these  three  tracts  there  is  a 
tract  of  land  to  which  Huff  acquired  a  claim  of  title  un- 
der a  tax  deed,  dated  and  recorded  in  1880. 

In  1890,  Malissa  Williams,  an  heir  of  Abner  Miller, 
instituted  a  suit  to  partition  the  Big  Survey  and  the 
Three  Stone  Tracts,  which  proceeding  as  it  progressed 
seems  to  have  widened  in  scope  so  as  to  provide  for  the 
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ascertainment  and  adjudication  as  to  the  merits  of  ad- 
verse claims  in  order  to  remove  cloud,  etc.  This  pro- 
ceeding was  under  the  case-style  of  Malissa  Williams 
V.  S.  H.  Pile  et  cd.,  in  th-e  chancery  court  of  Fentress 
county. 

Huff  and  S.  H.  Pile  were  made  defendants  in  that 
cause ;  Huff  answering  as  the  claimant  of  the  land  in- 
volved in  the  pending  appeal,  and  S.  H.  Pile  only  as  the 
claimant  of  lands  wholly  distinct  from  those  affected 
by  this  suit.  Huff  in  his  answer  set  up  his  title  under 
the  tax  deed  above  referred  to. 

Later,  on  March  31,  1893,  and  pending  the  progress 
of  the  suit  of  Williams  v.  Pile,  Huff  conveyed  the  tax- 
deed  lands  to  S.  H.  Pile. 

On  April  5, 1893,  S.  H.  Pile  conveyed  a  portion  of  the 
same  lands  to  Rassieur.  The  portion  so  derived  from 
Huff  but  not  conveyed  to  Rassieur  is  the  subj-ect-matter 
of  this  litigation. 

The  present  suit  is  that  of  the  heirs  at  law  of  S.  H. 
Pile  against  Rassieur  and  others.  Rassieur  answered 
the  bill  of  complaint,  pleading  the  decree  in  the  case 
of  WilliamiS  v.  Pile  as  res  adjvdicata,  and  this  defense 
was  sustained  by  the  chancellor.  The  merit  of  that  plea 
will  determine  the  controversy  between  the  two  princi- 
pal litigants,  and  is  the  only  point  that  will  be  discussed 
in  this  opinion. 

The  plea  is  founded  on  and  sought  to  be  sustained 
by  the  following  facts : 

In  the  old  partition  proceeding,  a  reference  was  had 
to  the  master  to  take  proof  and  report  on  the  claims  of 
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Huif  and  others  that  .were  adverse  to  the  title  of  those 
claiming  the  Big  Survey.  The  master  reported,  in 
1897,  that  Huff  was  the  owner  of  the  land  in  question 
under  the  tax  deed.  The  report  then  recites  (italics 
ours) : 

''It  appears  that  later  this  land  was  deeded  by  Huff 
to  S.  H.  Pile  and  by  Pile  to  Leo  Rassieur.  See  Leo 
Rassieur's  answer  in  the  pleadings.  But  that  answer 
only  states  that'  these  two  last-mentioned  deeds  will  be 
filed  on  or  before  the  hearing  of  the  cause  and  cannot 

m 

now  be  used  in  this  report. ' ' 

The  report  being  in  favor  of  Huff  and  his  assigns, 
exceptions  thereto  were  saved  by  the  complainants  in 
said  cause. 

The  chancellor  in  1898  decreed  that  Huff's  purchase 
at  the  tax  sale  inured  to  the  benefit  of  complainants  and 
himself  as  tenants  in  common,  because  of  such  tenancy, 
and  that : 

**  These  are  the  lands  now  claimed  by  Leo  Rassieur, 
having  been  conveyed  by  Huff  to  S.  H.  Pile,  and  by 
Pile  to  said  Rassieur,  pending  this  litigation,  and  are 
described  as  follows:  (Here  describing  lands  that  in- 
clude those  here  in  contest.)  .  .  .  And  the  cause 
coming  on  to  be  further  heard,  the  court  was  of  opinion 
that  complainants  own  forty-nine  one  hundred  eight: 
ieths  of  the  land  described  in  the  tax  deed  and  that  Leo 
Rassieur  owns  one  hundred  and  thirty-one  one  hundred 
eightienths  thereof." 

S.  H.  Pile  saved  no  exception  to  the  report  or  to  the 
decree  based  thereon,  although,  as  seen,  he  was  a  party 
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to  th«  cause.  His  answer  dealt  only  with  other  and 
distinct  lands  in  the  bounds  ot  the  Big  Survey.  Eas- 
sieUr  merely  answered.  No  issue  appears  to  have  been 
formulated  between  S.  H.  Pile  and  Eassieur  in  respect 
of  the  amount  of  land  conveyed  by  the  deed  of  the  for- 
mer  to  the  latter ;  neither  was  implead-ed  on  that  point. 

In  the  present  case  the  chancellor  decreed:  That 
the  deed  from  Pile  to  Eassieur  of  date  April  5,  1893, 
does  not  cover  any  part  of  the  land  involved  in  this 
cause ;  that  the  tax  deed  to  Huff  and  Huff 's  deed  to  S. 
H.  Pile  do  cover  it ;  but  that  the  decree  in  the  case  of 
Malissa  Williams  et  al.  v.  8.  H.  Pile  et  al.  is  res  adju- 
dicta  as  to  the  present  claim  of  S.  H.  Pile 's  heirs  in  its 
ruling  that  Eassieur  was  the  owner  of  one  hundred  and 
thirty-one  one  hundred  eightieths  interest  in  the 
tract,  because  of  S.  H.  Pile 's  conveyance  to  him. 

Complainants  as  appellants  have  assigned  error, 
challenging  the  correctness  of  this  decree ;  and  we  are 
of  opinion  that  the  ruling  of  the  chancellor  cannot  be 
sustained. 

The  pleadings  in  the  earlier  case,  when  most  liberal- 
ly construed,  did  not  call  for  an  adjudication  as  to 
the  rights  of  Eassieur  against  S.  H.  Pile,  or  the  re- 
verse. Claims  adverse  to  those  of  the  owners  of  the 
patent  based  on  the  Big  Survey  may  have  been  so  far 
in  issue  that  they  were  required  to  be  set  forth  and  es- 
tablished; but  the  particular  claim  was  the  claim  of 
Huff,  in  whom  the  title  was  centered  and  stood,  under 
the  tax  deed.  Complainants  in  that  suit  and  the  court 
were  not  concerned  as  to  whether  only  a  portion  or  all 
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of  the  lands  covered  by  the  tax  deed  passed  from  Pile 
to  Rassieur  under  a  distinct  deed  after  the  bringing  of 
that  suit. 

In  one  sense  the  subject-matter  of  the  suit  was  the 
land,  but,  in  the  sens-e  in  which  the  term  ^ '  same  subject- 
matter"  is  used  in  the  law  of  former  adjudication,  the 
'^Pile  to  Rassieur"  title  was  not  in  judgment  in  the 
original  suit.  S.  H.  Pile  was  not  put  to  a  defense  in 
respect  of  it  and  is  not  to  be  prejudiced  by  anything 
said  in  the  decree  touching  it. 

The  causes  of  action  in  the  two  suits  were  different; 
therefore  each  had  a  distinct  *  ^  subject-matter, ' '  in  the 
more  exact  and  appropriate  meaning  of  the  term,  in 
this  connection. 

In  order  that  a  judgment  may  be  effective  as  res  ad- 
judicata,  it  is  essential  that  the  party  sought  to  be  pre- 
cluded thereby  should  have  sued  or  been  sued  in  both 
cases,  in  the  same  capacity  or  character  and  to  enforce 
or  have  adjudged  the  same  right,  and  it  must  appear 
not  only  that  the  res  affected  by  the  two  suits  is  the 
same,  but  that  the  proceedings  were  for  the  same  ob- 
ject or  purpose,  the  same  point  being  directly  in  issue. 
Bank  v.  Smith,  110  Tenn.,  338,  75  S.  W.,  1065;  Melton  v. 
Pace,  103  Tenn.,  484,  53  S.  W.,  939. 

The  adjudication  to  be  conclusive  must,  broadly 
speaking,  be  upon  the  very  point  put  directly  in  issue  by 
the  pleadings.  Brewster  v.  Galloway,  4  Lea  (72  Tenn.), 
558;  Coulter  v.  Davis,  13  Lea  (81  Tenn.),  451,  456; 
Harris  v.  Mason,  120  Tenn.,  668,  115  S.  W.,  1146,  25  L. 
R.  A.  (N.  S.),  1011.    Or  on  a  point  necessarily  involved. 
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Eakin  v.  Riddle,  127  Tenn.,  426,  155  S.  W.,  166,  and 
cases  cited. 

The  chancellor  proceeded  upon  the  idea  that  S.  H. 
Pile  had  an  opportunity  to  show  that  the  recitations  of 
the  decree  were  incorrect  so  far  as  they  referred  to  his 
conveyance  to  Rassieur,  and  that  therefore  Pile's  heirs 
are  estopped. 

When  the  second  suit  is  upon  the  same  cause  of  ac- 
tion and  between  the  same  parties  as  the  first,  the  judg- 
ment in  the  former  is  conclusive  in  the  latter  as  to 
every  question  which  was  or  might  have  been  presented 
and  determined  in  the  former.  When,  however,  the 
second  suit  is  upon  a  different  cause  of  action,  but  be- 
tween the  same  parties  as  the  first,  the  judgment  in  the 
former  action  operates  as  an  estoppel  effective  in  the 
latter  as  to  every  point  and  question  which  was  actu- 
ally litigated  and  determined  in  the  first  action,  but  is 
not  conclusive  in  relation  to  other  matters  which  might 
have  been,  but  were  not,  litigated  or  decided.  South- 
ern Pac.  JR.  Co,  V.  United  States,  168  U.  S.,  1,  18  Sup. 
Ct.,  18,  42  L.  Ed.,  355. 

Where  the  record  is  such  that  there  is  or  may  be  a 
material  issu-e  or  matter  in  the  second  suit  upon  a  dif- 
ferent cause  of  action,  which  may  not  have  been  raised, 
litigated,  and  decided  in  the  former  action,  the  judg- 
ment therein  does  not  constitute  an  estoppel  from  liti- 
gating this  issue,  question,  or  matter,  unless  by  plead- 
ing or  proof  the  party  asserting  the  estoppel  estab- 
lishes the  fact  that  the  issue,  question,  or  matter  in  dis- 
pute was  actually  and  necessarily  litigated  and  deter- 
mined in  the  former  suit.    Harrison  v.  Remington  Pa- 


378  .     TENNESSEE  REPORTS,     [134  Tenn. 

Pile  V.  Pile. 

per  Co.,  140  Fed.,  385,  72  C.  C.  A.,  405,  3  L.  R.  A.  (N. 
S.),  954,  5  Ann.  Gas.,  314;  Dooley  v.  Potter,  140  Mass., 
49,  2  N.  E.,  935;  Ryder  v.  Loomis,  161  Mass.,  161,  36 
N.  E.,  836;  Hwitzicker  v.  Crocker,  135  Wis.,  38,  115 
N.  W.,  340, 15  Ann.  Gas.,  444. 

Even  where  the  same  person  has  two  separate  and 
distinct  rights,  titles,  or  interests  in  the  land,  so  treated 
as  in  one  sense  the  subject-matter  of  a  suit,  and  the  al- 
legations of  the  bill  or  pleadings  comprehend  but  one 
of  said  rights,  titles,  or  interests,  the  fact  that  such 
person  is  made  a  party  to  such  suit  will  not  estop  or 
conclude  him  from  later  as&erting  or  defending  his 
rights,  titles,  or  interests  in  regard  to  said  subject-mat- 
ter, so  far  as  they  were  not  involved  or  comprehended 
in  the  allegations  of  such  pleadings.  As  to  the  matters 
not  so  comprised  in  the  pleadings  he  will  not  be  re- 
garded, in  legal  contemplation,  as  a  party  to  the  suit. 
McNutt  V.  Trogden,  29  W.  Va.,  469,  2  S.  E.,  328. 

It  is  manifest  that  these  principles  of  estoppel  by 
record  have  no  application  to  the  present  effort  to  pre- 
clude the  heirs  of  S.  H.  Pile  from  disputing,  as  com- 
plainants in  this  case,  with  defendant  Rassieur  the 
ownership  of  the  lands  in  controversy.  It  is  not  here 
disputed  that  the  chancellor  correctly  decreed  that  the 
deed  of  Pile  to  Rassieur  does  not  cover  any  part  of  the 
land. 

Other  assignments  of  error  relate  to  issues  of  fact 
between  other  parties  to  the  pending  suit,  and  are  dis- 
posed of  in  a  memorandum  for  decree. 

Reversed,  with  a  decree  here  for  complainants,  the 
heirs  of  S.  H.  Pile,  with  remand  for  further  and  ac- 
cordant proceedings. 
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Litchfield  Shuttle  Co.  v.  ;Cumberland  Valley  Nat. 

■ 

Bank. 

{Nashville.    December  Term,  1915.) 

BANKS  AND  BANKING.     Payment  of  checks.     Forged  endorse- 
ments. 

Where  the  manager  of  a  'corporation's  branch  business,  with  au- 
thority to  draw  checks  in  its  name  on  the  bank  account  which 
it  kept  for  such  branch  business,  and  issue  them,  drew  checks 
thereon,  payable  to  persons  with  whom  it  had  business  dealings, 
forged  their  indorsements,  and  then  procured  the  money 
thereon,  either  directly  from  the  bank,  or  by  neRotlating  them 
to  others,  the  bank  is  not  liable  to  the  corporation  for  the 
money  so  paid  out,  it  being  misled  by  the  fault  of  the  drawer; 
and  this  not  only  independently  of,  but  under.  Negotiable  In- 
struments Act  (Laws  1899,  ch.  94),  by  sections  65  of  which 
the  manager,  when  negotiating  them,  warranted  that  they  were 
genuine  and  in  all  respects  what  they  purported  to  be.  so  that 
by  section  23  he  and  his  principal  were  precluded  from  setting 
up  the  forgery. 

Acts  cited  and  construed:    Acts  1899,  ch.  94. 

Cases  cited  and  approved:  Pickle  v.  Muse,  88  Tenn.,  384;  Jackson 
V.  Bank,  92  Tenn.,  159;  Chism-Churchill  &  Co.  v.  Bank,  96 
Tenn.,  644;  Farmer  v.  Bank,  100  Tenn.,  187;  Water  Co.  v. 
Bank,  123  Tenn..  364;  Coggill  v.  Am.  Ex.  Bank,  1  N.  Y.  113; 
Meacher  v.  Fort.  3  Hill  (S.  C).  227:  Water  Co.  v.  Bank.  123 
Tenn.,  364. 

Case  cited  and  distinguished:    Hortsman  v.  Henshaw,  11  How.,  177 
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Appeal  from  the  Chancery  Court  of  Davidson  Coun- 
ty.— ^Jas.  B.  Newman,  Chancellor. 

F.  M.  Bass,  for  appellant. 
Jordan  Stokes,  Sr.,  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court. 

This  bill  was  filed  by  the  Litchfield  Shuttle  Company 
to  recover  from  the  Cumberland  Valley  National  Bank 
the  amount  of  several  checks  issued  by  the  local  super- 
intendent of  complainant  and  alleged  to  have  been  paid 
by  the  defendant  bank  on  forged  indorsements.  There 
was  a  decree  for  the  complainant  below,  and  the  defend- 
ant has  appealed  to  this  court. 

Complainant  company,  a  Massachusetts  corporation, 
owned  a  mill  in  Nashville,  known  as  the  *'Star  Block 
Mills."  One  Jasper  Hooper  was  superintendent  or 
general  manager  of  this  mill.  The  mill  here  purchased 
suitable  lumber  which  was  converted  into  blocks  of 
proper  size,  and  these  blocks  were  shipped  to  the  com- 
plainant company  in  Massachusetts,  where  they  were 
in  turn  converted  into  shuttles. 

A  bank  account  in  the  name  of  the  Star  Block  Mills 
was  kept  by  the  complainant  at  Nashville  with  the 
defendant  bank.  The  superintendent.  Hooper,  had 
authority  to  draw  checks  on  this  account  in  the  name  of 
the  Star  Block  Mills  for  the  expenses  of  the  local  mill 
and  to  purchase  lumber.  So  far  as  the  record  shows, 
Hooper  was  the  only  person  who  did  have  authority  to 
draw  checks  on  this  account,  and  his  authority  in  this 
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respect  was  not  restricted  by  any  specific  instructions 
to  the  bank. 

An  investigation  of  the  local  concern  by  the  complain- 
ant company  disclosed  that  Hooper  was  short  several 
thousand  dollars.  Proof  introduced  by  complainant 
tended  to  show  that  Hooper  would  draw  checks  on  the 
defendant  bank  in  the  name  of  the  Star  Block  Mills 
payable  to  various  persons  with  whom  the  mills  had 
business  dealings.  He  would  then  forge  the  name  of 
the  payee  and  procure  the  money  on  the  check,  direct- 
ly, from  the  bank,  or  else  by  negotiating  the  check  with 
others. 

One  defense  interposed  by  the  bank  is  in  these 
words : 

'*This  defendant  states  that  it  never  at  any  time 
paid  any  check  drawn  against  said  account  of  the  Star 
Block  Mills,  except  pursuant  to  the  terms  of  said  check 
or  pursuant  to  the  direction  of  those  who  had  authority 
to  represent  the  said  Star  Block  Mills  and  direct  the 
payment  of  the  funds  to  its  credit  with  said  defendant.  * ' 

We  think  this  defense  is  well  made. 

As  before  stated,  there  was  no  limitation,  so  far  as 
the  bank  was  advised,  of  Hooper's  authority  to  check 
on  the  Star  Block  Mills '  account.  He  was,  in  the  lan- 
guage of  the  bill,  the  general  manager  or  superintend- 
ent of  the  Star  Block  Mills,  and  he  was,  so  far  as  it 
appears,  the  only  person  authorized  to  draw  on  this 
account.  Therefore  Hooper 's  act  in  drawing  upon  the 
account  was  the  act  of  the  complainant  corporation, 
and  in  the  absence  of  special  circumstances,  which  do 
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not  exist  here,  the  complainant  cannot,  as  against  the 
bank,  be  heard  to  question  Hooper's  authority  to  issue 
these  checks. 

So  far  as  the  bank  was  concerned.  Hooper  had 
authority  to  draw  the  checks  in  controversy  and  had 
authority  to  put  them  in  circulation.  Complainant's 
auditor  testified  that  the  indorsements  on  the  checks 
in  suit  were  in  the  handwriting  of  Hooper.  Therefore, 
when  the  checks  were  issued  by  Hooper,  who  had 
authority  to  draw  and  issue  them,  they  already  bore 
the  indorsements  said  to  have  been  forged. 

The  rule  announced  in  Pickle  v.  Muse,  88  Tenn.,  384, 
12  S.  W.,  919,  7  L.  R.  A.,  93, 17  Am.  St.  Rep.,  900,  Jack- 
son V.  Bank,  92  Tenn.,  159,  20  S.  W.,  802,  18  L.  R.  A., 
663,  36  Am.  St.  Rep.,  81,  Chism-ChurchiU  <&  Co.  v.  Bank, 
96  Tenn.,  644,  36  S.  W.,  387,  32  L.  R.  A.,  778,  54  Am. 
St.  Rep.,  863,  Farmer  v.  Bank,  100  Tenn.,  187,  47  S.  W., 
234,  and  Water  Company  v.  Ba/nJc,  123  Tenn.,  364,  131 
S.  W.,  447,  to  the  effect  that  the  drawee  bank  must 
judge  of  the  identity  of  the  payee  and  the  genuineness 
of  his  indorsement  at  its  peril,  is  subject  to  this  quali- 
fication: If  the  bank  is  misled  by  the  negligence  or 
(rther  fault  of  th-e  drawer,  and  thus  induced  to  pay  the 
wrong  person,  then  it  can,  as  against  the  drawer,  rely 
on  its  innocent  mistake.    3  R.  C.  L.,  p.  594. 

The  bank  may  charge  its  customer  with  payments 
made  on  forged  indorsements  if  **  there  be  circumstan- 
ces which  amount  to  a  direction  from  the  customer  to 
the  banker  to  pay  without  reference  to  the  genuineness 
of  the  indorsement,  or  circumstances  equivalent  to  a 
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subsequent  admission  by  the  customer  of  th«  genuine- 
ness qf  the  indorsement,  in  reliance  upon  which  the 
banker  has  been  induced  to  so  alter  his  position  as  to 
preclude  th«  customer  from  showing  the  indorsement 
to  be  forged."    Morse  on  Banks  and  Banking,  sec.  474. 

These  checks  appear  to  have  been  cashed  or  to  have 
been  put  in  circulation  by  Hooper  himself,  complain- 
ant's superintendent.  They  bore  the  forged  indorse- 
ments «t  the  time  they  were  negotiated  by  Hooper,  and 
in  view  of  this  conduct  of  complainant's  representative, 
within  the  apparent  scope  of  his  authority,  we  think 
complainant  is  not  entitled  to  relief  against  the  bank. 

The  same  result  would  be  reached  by  an  application 
of  the  technical  rules  of  the  law  merchant,  which  are 
now  embodied  in  the  Negotiable  Instruments  Act 
(chapter  94  of  the  Acts  of  1899). 

Section  23  of  the  statute  provides : 

**  Where  a  signature  is  forged  or  made  without  the 
authority  of  the  person  whose  signature  it  purports 
to  be,  it  is  wholly  inoperative,  and  no  right  to  retain 
the  instrument,  or  to  give  a  discharge  therefor,  or  to 
enforce  payment  .  .  .  against  any  party  thereto, 
can  be  acquired  through  or  under  such  signature,  un- 
less the  party,  against  whom  it  is  sought  to  enforce 
such  right,  is  precluded  from  setting  up  the  forgery  or 
want  of  authority." 

Section  65  of  the  statute  provides : 

*' Every  person  negotiating  an  instrument  by  deliv- 
ery or  by  a  qualified  indorsement,  warrants : 
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^*(1)  That  the  instrument  is  genuine  and  in  all  re- 
spects what  it  purports  to  be ; 

'' (2)   That  he  has  a  good  title  to  it; 

**  (3)  That  all  prior  parties  had  capacity  to  contract ; 

'*(4)  That  he  has  no  knowledge  of  any  fact  which 
would  impair  the  validity  of  the  instrument,  or  render 
it  valueless.  But  when  the  negotiation  is  by  delivery 
only,  the  warranty  extends  in  favor  of  no  holder  other 
than  the  immediate  transferee." 

When  Hooper  negotiated  these  checks,  under  the 
provisions  of  section  65,  he  warranted  that  they  were 
genuine  and  in  all  respects  what  they  purported  to  be. 
Under  section  23,  in  view  of  the  statements  heretofore 
made.  Hooper  and  the  complainant  are  precluded  from 
setting  up  the  forgery  of  the  indorsements. 

In  discussing  the  rights  of  the  parties  where  a  bill 
of  exchange  was  put  in  circulation  containing  the  forg- 
ed indorsement  of  the  payees,  the  supreme  court  of  the 
United  States  said : 

*  *  But  in  this  case  the  bill  was  put  in  circulation  by  the 
drawers,  with  the  names  of  the  payees  indorsed  upon 
it.  And  by  so  doing  they  must  be  understood  as  aflSrm- 
ing  that  the  indorsement  is  in  the  handwriting  of  the 
payees,  or  written  by  their  authority.  And  if  the 
drawee  had  dishonored  the  bill,  the  indorser  would  un- 
doubtedly have  been  entitled  to  recover  from  the  draw- 
er. The  drawers  must  be  equally  liable  to  the  acceptor 
who  paid  the  bill.  For,  having  admitted  the  hand- 
writing of  the  payees,  and  precluded  themselves  from 
disputing  it,  the  bill  was  paid  by  the  acceptor  to  the 
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I)ersons  authorized  to  receive  the  money,  according  to 
the  drawer's  own  order."  Hortsman  v.  Henshaw,  11 
How.,  177, 13  L.  Ed.,  653. 

**  Whatever  signature  or  indorsement  is  upon  an  in- 
strument when  issued  by  the  drawer  or  maker  will  be 
deemed  good  against  him  in  the  hands  of  a  bona  fide 
holder.  His  delivery  of  the  paper  aflSrms  its  correct- 
ness, and  if  the  name  be  forged  the  amount  paid  on  the 
bill  may  be  recovered  by  the  drawee  from  the  drawer. ' ' 

2  Morse  on  Banks  and  Banking,  sec.  477. 

To  the  same  effect,  see  Coggill  v.  American  Excha/nge 
Bank,  1  N.  Y.,.113,  49  Am.  Dec,  310;  Meacher  v.  Fort, 

3  mil  (S.  C),  227,  30  Am.  Dec,  364;  Daniel  on  Nego- 
tiable Instruments,  sec  1356. 

The  sections  of  the  negotiable  instruments  statute 
quoted  were  no  doubt  rested,  in  part  at  least,  on  the 
cases  just  cited,  and  these  cases  illustrate  the  applica- 
tion of  the  rules  announced  therein  and  in  the  statute. 

When  the  complainant  by  its  general  manager  issued 
these  checks  bearing  the  indorsement  of  the  several 
payees,  it  thereby  admitted  the  genuineness  of  the  sig- 
natures, and  it  is  now  precluded  from  asserting  to  the 
contrary.  When  the  bank  paid  these  checks  thus  vouch- 
ed for  by  the  duly  authorized  agent  of  the  complainant, 
such  payment  was  according  to  the  drawer 's  own  order 
or  pursuant  to  the  direction  of  one  who  had  authority 
to  represent  the  drawer. 

This  case  is  readily  distinguishable  from  Water 
Company  v.  Bank,  123  Tenn.,  364,  131  S.  W.,  447.    In 
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.  the  latter  case,  an  agent  with  very  limited  authority, 
noted  in  the  opinion,  fraudulently  indorsed  checks  pay- 
able to  his  principal  and  deposited  these  checks  to  his 
individual  account  in  a  bank  with  which  his  principal 
had  no  business  relations.  The  agent  then  proceeded 
to  check  out  the  deposit  so  made,  for  his  private  pur- 
poses. Under  this  state  of  facts,  we  held  the  bank 
liable  to  the  principal.  The  agent  was  manifestly 
using  his  principal's  funds  for  his  personal  ends,  and 
the  facts  were  such  as  to  put  the  bank  on  notice; 

In  the  present  case,  however.  Hooper  was  superin- 
tendent or  general  manager — a.  sort  of  general  agent. 
To  him  had  been  intrusted  the  control  of  complainant's 
Nashville  bank  account.  Considering  the  character  of 
complainant's  business  and  the  extent  of  Hooper's 
authority,  the  defendant  bank  may  very  well  have  con- 
cluded that  the  checks  here  in  controversy  repre- 
sented expenses  of  the  mills  paid  in  cash  by  Hooper, 
and  that  the  checks  were  drawn  and  indorsed  by  him  as 
vouchers. 

It  results  that  the  decree  of  the  chancellor  is  revers- 
ed, and  the  bill  dismissed,  at  complainant's  costs. 
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Mbs.  Lizzie  M.  Holman  v.  Hiram  Higqins,  et  al. 
(Nc^hville.    December  Term,  1915.) 

ALTERATION  OF  INSTRUMENTS.     Notes.     Filling  In  date.     Im- 
•    piled  authority. 

Where  the  makers  of  a  note,  other  than  C,  for  whose  benefit  it 
.  was  made,  xave  it  to  him  to  negotiate,  with  place  for  the  pay- 
ee's name  blank,  and  the  date  ".Tulv  ,"  they  gave  him  im- 
plied authority,  not  merely  to  fill  in  the  name  of  whoever  should 
become  the  payee,  but  the  date  of  the  actual  delivery  to  the 
payee,  so  long  as  it  was  done  in  a  reasonable  time,  so  that 
filling  in  such  date,  September  let,  at  his  direction,  was  not 
an  alteration. 

Acts  t;ited  and  construed:    Acts  1899,  ch.  94,  sec.  125. 

Cases   cited   and   approved:      Taylor   v.   Taylor,   80   Tenn.,   714; 
Crockett  v.  Thomason,  37  Tenn.,  342;    Waldron  v.  Young,  56 

Tenn.,  777;  Michigan  Bank  v.  Eldred,  9  Wall.  (76  U.  S.),  554; 
Oill  V.  Hopkins,  19  111.  App.,  74;  Bowers  v.  Jewell,  2  N.  H.,  543; 
Inglish  V.  Breneman,  5  Ark.,  377;  Grocery  Co.  v.  Marshall,  131 
Tenn.,  270;    Page  v.  Morrel,  3  Abb.  Dec,  433. 


PROM  LINCOLN 


Appeal  from  the  Chancery  Court  of  Lincoln  County. 
■Walter  S.  Beakden,  Chancellor. 

N.  P.  Carter  and  Floyd  Estill,  for  appellant. 
Lamb  &  Lamb  and  J.  E.  Routt,  for  appellees. 
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Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  suit  is  based  on  a  promissory  note.  The  defense 
to  which  is  that  there  was  material  alteration  of  the 
instrument  that  rendered  it  .unenforceable. 

R,  W.  Copeland,  desiring  to  raise  money  with  which 
to  enter  business,  prepared  a  note  in  the  following 
form,  and  procured  six  friends  to  sign  the  same  with 
him: 

*' Twenty-four  months  after  date  I  promise  to  pay  to 

the  order  of the  sum  of  sixteen  hundred  dollars, 

for  value  received.    Interest  at  6%. 

'*  This  July ,1910.  .     • 

**R.  W.  Copeland. 
*^  Hiram  Higgins. 

'*S.  M.  Brogan. 

■ 

**W.  J.  Stubblefield. 
'*C.  R.  George. 
'^F.  W.  George. 

''R.  A.  PlTTS.^' 

In  August  the  note  in  this  form  was  presented  by 
Copeland  to  one  Landess,  a  son-in-law  of  complainant 
Mrs.  Holman,  desiring  to  discount  it.  After  conferring 
with  Mrs.  Holman  as  to  her  having  the  money  to  lend 
and  with  her  lawyer  as  to  the  solvency  of  the  signers 
of  the  note,  Landess,  acting  for  complainant,  closed  the 
transaction  with  Copeland.  The  latter  asked  Landess 
to  write  in  the  first  blank  space  the  name  of  complain- 
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ant  as  payee,  and  that  the  date  of  the  note  be  made 

''September  Ist,"  instead  of  July ,"  as  Cop^land 

wanted,  as  he  explained,  to  save  interest  by  having  the 
date  made  that  of  the  note's  delivery.  This  Vas  done 
by  Land-ess,  who  then  handed  the  note,  as  thus  com- 
pleted, to  Copeland  for  his  approval.    Then,  the  check 

of  complainant  for  the  loan  sum  was  passed  to  Cope- 
land  and  the  note  to  Landess  for  his  mother-in-law. 

It  is  conceded  that  the  filling  of  the  first  blank  with 
the  name  of  complainant  was  authorized,  and  not  an 
alteration ;  but  it  is  contended  by  Higgins  and  the  sign- 
ers subsequent  to  him  that  there  was  a  mat-erial  altera- 
.tion  made  when  the  word  **  July"  was  stricken  out  and 
the  word  **  September ' '  written  in  its  place  in  the  date. 

According  to  common-law  rules,  the  date  of  a  note 
ordinarily  fixed  the  time  of  maturity  or  payment,  and 
determined  the  period  of  limitation,  and  therefore 
any  unauthorized  change  in  the  date  gave  the  note  a 
new  legal  effect,  and  constituted^  a  material  alteration. 
Taylor  v.  Taylor,  12  Lea  (80  Tenn.),  714;  Crockett  v. 
Thomason,  5  Sneed  (37  Tenn.),  342. 

Now,  by  the  terms  of  the  negotiable  instrument  law 
(Acts  1899,  chapter  94,  section  125)  any  alteration 
which  changes  the  date  of  a  negotiable  instrument  is  a 
material  alteration. 

By  the  provisions  of  section  6,  the  validity  and  nego- 
tiable character  of  the  instrument  are  not  affected  by 
the  fact  that  it  is  not  dated ;  and  by  section  17(3)  where 

the  instrument  is  not  dated,  it  will  be  considered  to  be 
dated  as  of  the  time  it  was  issued. 
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By  section  13  it  is  provided  that  where  an  instru- 
ment, expressed  to  be  payable  at  a  fixed  period  after 
date,  is  issued  undated,  any  holder  may  insert  therein 
the  true  date  of  issue,  and  the  instrument  shall  be  pay- 
able accordingly.  '* Issue*'  means  the  first  delivery 
of  the  instrument,  complete  in  form,  to  a  person  who 
takes  it  as  a  holder.  The  note,  it  might  be  contended 
with  considerable  force,  should  be  treated  as  complete, 
as  to  all  essentials  of  a  note,  when  the  first  or  payee 
blank  was  filled ;  then,  the  note  being  undated  wh-en  is- 
sued (the  date  being  blank  as  above  indicated),  the 
act  of  Landess  in  filling  the  date  blank  should  be  treat- 
ed as  the  act  of  the  payee  or  holder,  if  necessary  to  save" 
the  note  from  an  impeachment  of  alteration.  As  seen, 
the  right  and  duty  of  the  holder  was  to  give  the  true 
date  of  issuance. 

The  theory  of  the  defendants  is  that,  the  word 
*  *  July, ' '  having  been  written  in  the  date  line  originally, 
must  be  treated  as  a  fix^d  factor,  and  that  Copeland  or 

r 

the  holder  could  only  fill  the  blank  left  for  the  day  of 
the  month,  with  some  day  within  the  month  of  July, 
and  that  authority  to  fill  blanks  extends  no  further. 

Passing  without  decision  the  question  of  the  right 
of  the  holder,  in  the  circumstances  of  this  case,  to  give 
the  note  the  true  date  of  its  issuance  under  section  13, 
as  above  suggested,  we  are  of  opinion  that  defendants* 
insistence  is  not  sound,  and  that  the  chancellor  erred 
in  sustaining  it. 

When  defendants  intrusted  the  note  to  Copeland 
for  use  in  raising  money,  with  the  date  blank  not  filled, 
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.  they  gave  implied  authority  to  him  to  fill  th-e  blank  as 
far  as  it  was  necessary  to  perfect  it.  Waldron  v.  Young, 
9  Heisk.  (56  Tenn.),  777. 

Strictly  speaking,  in  such  circumstances  the  filling 
of  a  blank  is  not  an  alteration  of  the  instrument;  the 
question  involved  is  really  one  of  consent  and  of 
authority  in  the  lodgee  of  the  note  as  agent.  Id.,  2 
Corp.  Juris,  pp.  1243-1245.  And  the  court  should  not 
be  disinclined  to  draw  the  inference  of  consent  where, 
in  view  of  apparent  authority  in  such  lodgee,  a  fraud 
upon  an  innocent  payee  or  holder  would  otherwise  re- 
sult. 

One  of  the  tests  as  to  such  authority  by  implication 
is  whether  the  matter  inserted  causes  th-e  instrument 
as  perfected  to  speak  in  accord  with  its  intended  pur- 
pose and  use. 

Applying  these  principles,  it  is  manifest,  in  our  view, 
that  the  fair  inference  is  that  the  defendants,  by  leav- 
ing the  blank  in  the  date  line,  consented  that  Copeland 
might,  in  his  discretion,  give  the  note  the  date  of  its 
actual  delivery  to  whomsoever  might  become  its  payee, 
when  it  was  to  their  evident  advantage  as  payors, 
though  in  doing  so  there  was  involved  the  change  of  th-e 
word  **July''  to  the  word  '*  September. "  The  pur- 
pose of  defendants  was  to  equip  Copeland  with  funds 
through  the  medium  of  the  loan,  and  they  certainly  did 
not  anticipate  that  he  would  commit  them  to  the  pay- 
ment of  interest  from  a  date  anterior  to  his  procuring 
the  loan  and  beginning  a  use  of  the  funds.    The  change 
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of  the  indicated  word,  if  treated  as  impliedly  authoriz- 
ed, could  not  he  a  material  alteration. 

Let  it  be  assumed  that  the  note  with  the  blanks  there- 
in was,  after  the  signatures  of  defendants  had  been  ap- 
pended, intrusted  to  Copeland  on  July  30th  or  31st. 
Can  it  be  that  a  change  made  by  him  at  the  time  of  its 
discount,  if  assumed  to  be  on  August  1st  or  2d,  would 
be  beyond  the  anticipation  of  the  defendants  and  ren- 
der the  note  tmenf orceable  f    We  think  not. 

The  exact  question  here  involved  was  decided  in 
the  case  of  Michigan  Bank  v.  Eldred,  9  Wall.  (76  U. 
S.),  554, 19  L.  Ed.,  763.  There  a  firm  of  which  defend- 
ant Ansen  Eldred  was  a  member  indorsed  and  for- 
warded to  F.  E.  Eldred  a  series  of  notes  to  be  used  by 
the  latter  in  raising  money  for  his  own  use,  and  one 
of  the  notes  at  that  time  bore  the  date  line  of  *  *  Detroit, 

August  ,  1861";  it  evidently  being  anticipated 

that  the  particular  note  would  not  be  used  until  that 
month.  The  maker,  F.  E.  Eldred,  before  delivery 
wrote  over  the  word  **  August"  the  word  **  June,"  and, 
as  we  understand,  filled  in  a  blank  left  for  the  day  of 
the  month.  The  defense  was  made  that  the  note  had 
been  altered,  but  the  court  ruled  against  it. 

Counsel  for  the  defendants  in  the  pending  case  con- 
strue the  facts  of  that  case  otherwise,  and  contend  that 
F.  E.  Eldred  first  filled  in  a  blank  space  the  word 
^'August,"  and  then  later  on  changed  it  to  ''June," 
but  this  insistence  is  in  the  face  of  the  contention  of 
the  counsel  of  Ansen  Eldred  in  the  federal  case  to  the 
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effect  that  the  note  showed  on^  its  face  that  the  date 
was  originally  ^* August."  The  word  ** originally, "  in 
the  following  quotation  from  the  opinion,  is  conclusive 
on  the  point: 

' '  Reference  is  made  to  the  fact  that  the  word  '  June ' 
is  written  over  the  word  *  August'  in  the  date  of  the 
note,  showing  that  the  date  orginally  was  August,  in- 
stead of  June,  as  it  now  is ;  but  the  conclusive  answer 
to  that  suggestion  is  that  the  maker  of  the  note  testi- 
fies that  he  wrote  the  word  *  June'  as  it  now  is  in  the 
date  of  the  note  before  he  negotiated  the  note  to  the 
plaintiffs,  and  as  he  was  the  agent  of  the  firm  in  filling 
up  the  note,  the  defendant,  as  between  him  and  the 
plaintiffs,  has  no  cause  of  complaint. ' ' 

This  is  the  only  case  on  the  exact  point  that  has  been 
cited  or  found,  but  see,  also,  GUI  v.  Hopkiiis,  19  111. 
App.,  74,  and  Bowers  v.  Jewell,  2  N.  H.,  543. 

Indeed,  it  seems  that  if  Copeland  had  inserted  in  the 
blank  space  admittedly  left  in  the  note  (payable  as  it 
was  twenty-four  months  after  date)  a  date  prior  to  his 
delivery  of  the  instrument,  a  serious  question  would 
have  arisen  that  the  note  stood  avoided  as  to  defend- 
ants. Inglish  v.  Brenetrui/n,  5  Ark.,  377,  41  Am.  Dec, 
96;  S.  C,  9  Ark.,  122,  47  Am.  Dec,  735;  Selover  on 
Neg.  Inst,  p.  21. 

Defendants  insist  that  the  ruling  in  the  case  of  Wood 
V.  Steele,  6  Wall.  (73  U.  S.),  80,  18  L.  Ed.,  725,  to  the 
effect  that  there  was  in  that  case  an  unauthorized  al- 
teration, was  based  on  facts  similar  to  those  appearing 
in  the  instant  case.     We  do  not  so  understand,  but 
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gather  from  tBe  opinion  that  the  change  made  was  not 

from  *  *  September , ' '  but  from  '  *  September  11th ' ' 

to  *' October  11th,''  made  by  alteration  before  deliv- 
ery. Ours  is  the  construction  given  the  facts  of  that 
case  in  2  Daniel,  Neg.  Inst.  (6th  Ed.),  sec.  1376;  and  it, 
furthermore,  harmonizes  that  decision  with  the  later 
case  of  Michigan  Bank  v.  Eldred,  supra. 

In  the  case  of  Wood  v.  Steele,  therefore,  there  was  a 
complete  date  and  a  complete  instrument,  and  not,  as 
in  the  later  federal  case,  a  blank  in  the  date  line  giving 

the  lodgee  of  the  note  at  least  apparent  authority  in 
the  premises. 

We  are  not  dealing  with  a  complete  note,  or  with  a 
note  changed  by  the  holder  after  delivery.  Our  refu- 
tation and  refusal  is  of  the  defendants'  proposition 
that  there  is  here  applicable  the  rule  in  relation  to  the 
alteration  of  such  instruments,  made  strict  on  grounds 
of  public  policy  in  order  to  provide  a  punishment  for 
the  wrongdoer,  and  to  prevent  tampering  with  such 
paper.  Grocery  Co.  v.  Marshall,  131  Tenn.,  270,  174 
S.  W.,  1108.  Application  is  lacking  because  of  au- 
thority in  Copeland  to  make  the  change,  implied  from 
the  fact  that  the  blank  was  left  which  was  filled  as  was 
anticipated  by  defendants,  and  therefore,  as  con- 
sented to  by  defendants. 

A  concomitant  of  the  doctrine  of  implied  authority 
to  fill  blanks  in  commercial  paper  is  the  application  of 
the  principle  that  when  one  of  two  innocent  persons 
must  suffer,  the  loss  should  fall  on  that  one  who  re- 
posed confidence  in  him  who  perpetrated  the  wrong. 
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The  contrary  may  be  true  where  there  is  an  alteration, 
strictly  and  properly  speaking.  Here  it  is  manifest 
that  Mrs.  Holman  accepted  the  note  from  one  who  had 
been  given  apparent  authority  to  discount  it  in  or- 
dinary course  of  business  dealing,  by  the  defendants. 

The  authority  of  Copeland  as  one  intrusted  by  de- 
fendants with  the  possession  of  the  incomplete  instru- 
ment was  limited,  as  to  exercise,  to  a  reasonable  time. 
This  was  the  rule  before  the  statute  (2  Corp.  Juris,  p. 
1245),  and  the  Negotiable  Instrument  Law  so  provides 
in  section  14.  We  are  of  opinion,  however,  that  the 
peribd  from  July  to  September  did  not  amount  to  an 
unreasonable  time. 

The  chancellor  erred  in  dismissing  the  bill  of  com- 
plaint.   Reversed,  with  decree  here  for  complainant. 

ON  PETITION  TO  BEHEAB. 

The  defendants  present  ^  petition  to  rehear,  and  cite 
a  dictum  in  the  opinion  of  the  lower  court  in  the  case 
of  Page  v.  Morrel,  as  reported  in  3  Abb.  Dec,  433,  436. 
In  the  official  report  of  the  case  in  3  Keyes  (42  N.  Y.), 
117,  the  above  opinion  is  not  incorporated,  nor  is  the 
dictum  repeated  in  the  opinion  of  the  court  of  appeals. 
That  dictum,  it  is  claimed,  supports  the  contention  of 
defendants : 

'  *  In  the  case  of  a  note  like  this  one,  the  year  and  the 
month  being  given,  leaving  the  day  of  the  month  only 
blank,  the  authority  is  not  entirely  unrestricted.  It  is 
to  be  exercised  by  inserting  a  date  of  that  month.    It 
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would  be  an  alteration  of  the  instrument  to  insert  a 
different  month  or  year..*' 

The  change  there  was  from  the  true  date  of  execu- 
tion and  issuance  to  one  prior  to  even  the  note's  be- 
ing signed. 

It  was  upheld  by  reason  of  implication  of  authority, 
notwithstanding  the  change  was  against  the  interest  of 
the  maker  and  indorsers  in  the  acceleration  of  matur- 
ity, and  also,  it  would  seem,  against  the  intent  and 
understanding  of  the  indorsers. 

We  hold  that  there  was  in  the  instant  case  authority, 
by  virtue  of  the  blank  contained  in  the  date  line,  to  per- 
fect the  note,  and  that  perfection,  since  thq  negotiable 
instruments  act,  consisted  in  the  making  the  date  the 
true  one — the  date  of  issuance — as  the  one  in  the  con- 
templation of  the  parties. 

If  the  contrary  be  conceded  to  be  true,  then  we  would 
find  the  law  furnishing  the  ^material  for  the  construc- 
tion of  a  trap  for  the  unwary  person  who  should  dis- 
count the  note,  trusting  him  whom  the  defendants 
trusted  and  put  forward  to  vend  the  note.  The  com- 
plainant would  lose  notwithstanding  the  note  was  only 
made  to  speak  the  truth.  No  one  of  the  defendants 
testifies  that  his  intentions  in  this  regard  were  de- 
feated or  failed  of  consummation. 

We  are  unwilling  to  stretch  or  apply  the  doctrine  of 
alteration  to  release  defendants,  and  set  a  precedent 
that  will  make  easy  the  perpetration  of  fraud.  Petition 
denied. 
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Tennessee  Cent.  R.  Co.  v.  Hebb. 
{NashviUe.    December  Term,  1915.) 

1.  NEGLIGENCE.     Contributory   negligence.      Burden  of  proof. 
Where  a  plaintlfTB  contributory  negligence  does  not  appear  from 

the  proof  adduced  by  him.  the  burden  of  showing  Its  existence 
rests  on  the  defendant.    {Post,  p.  399.) 

Cases  cited  and  apnroved:  Stewart  v.  Nashville,  96  Tenn..  50; 
Burke  v.  Street  Railway,  102  Tenn.,  409. 

2.  DEATH.      Due  care.     Presumption. 

There  Is  a  presumption  arising  out  of  the  Instinct  of  self-preser- 
vation that  a  decedent  was  in  the  exercise  of  ordlnarv  care 
when  fatally  injured,  prevailing  until  overcome  by  competent 
evidence*  and  which  may  prevail  where  there  are  no  eyewit- 
nesses of  or  any  direct  testimony  as  to  his  conduct.  iPostj  pp. 
399-401.) 

Cases  cited  and  approved:  Oklahoma  City  v.  Read.  33  L.  R.  A. 
(N.  S.),  1085;  Insurance  Co.  v.  Bennett,  90  Tenn.,  256;  Travel- 
er's Ins.  Co.  y.  McConkey,  127  U.  S..  661. 

Cases  cited  and  distinguished:  Chase  v.  Railroad  Co.,  77  Me., 
62:  McLane  v.  Perkins,  92  Me..  39;  Reynolds  v.  Railroad.  58 
N.  Y.,  248:  Wiwirowski  v.  Lake  Shore,  etc.,  R.  Co.,  124  N.  Y., 
420;    Railroad  v.  Landrlgan,  191  U.  S.,  461. 


FROM  DAVIDSON 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
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Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Thos.  E.  Matthews,  Judge. 

Walter  Stokes  and  R.  F.  Jackson,  for  appellant. 
W.  H.  Washington  and  C.  HI  Rutherford,  for  Herb. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Only  one  of  several  assignments  of  error  of  the 
railroad  company  will  be  treated  of  in  this  opinion. 

It  is  urged  as  error  that  the  court  of  civil  appeals 
did  not  hold  the  following  paragraph  of  the  charge  to 
the  trial  jury  to  be  incorrect : 

* '  There  is  a  presumption  that  arises  out  of  the  well- 
known  instinct  of  self-preservation,  that  the  deceased 
was  in  the  exercise  of  ordinary  care  at  the  time  of  the 
injury  which  caused  his  death,  and  this  presumption 
will  prevail  until  overcome  by  competent  evidence. ' ' 

The  facts  in  proof  on  which  this  instruction  was  based 
were  as  follows:  John  B.  Herb  was  employed  by  the 
railroad  company  as  foreman  of  the  night  switching 
crew  in  its  Nashville  switchyard.      The  day  before  his 

« 

death,  the  section  crew  had  taken  out  old  and  put  in 
new  ties  in  a  short  section  of  one  of  the  tracks  in  the 
yard,  but  had  failed  to  complete  the  ballasting  and  sur- 
facing up  of  the  entire  space  to  its  accustomed  level 
and  smoothness.  Holes  were  left  between  the  ties  of  a 
size  that  would  catch  and  confine  the  shoe  of  a  pedes- 
trian.   It  is  fairly  inferable  that  Herb  in  passing  from 
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one  point  in  the  yard  to  another,  in  darkness  save 
the  light  afforded  by  his  lantern,  endeavored  to  cross 
this  particular  track  in  front  of  a  backing  switch  train. 
An  outcry  from  him  was  heard,  the  train  stopped,  and 
his  mangled  body  on  search  found  at  the  place  de- 
scribed above.  No  eyewitness  observed  the  deceased 
as  he  approached  the  place,  or  when  he  yios  struck  by 
the  train. 

This  court  has  ranged  itself  with  the  large  majority 
of  the  tribunals  of  this  country  in  holding  that,  where 
a  plaintiff's  contributory  negligence  does  not  appear 
from  the  proof  adduced  by  him,  the  burden  to  show  its 
existence  rests  on  the  defendant.  Stewart  v.  Nash- 
ville, 96  Tenn.,  50,  33  S.  W.,  613;  Burke  v.  Street  Rail- 
way, 102  Tenn.,  409,  52  S.  W.,  170. 

In  some  of  the  jurisdictions  where  the  reverse  of  tliis 
rule  is  held,  the  courts  have  pronounced  against  the 
presumption  arising  from  the  instinct  of  self-preserva- 
tion. 

The  reasons  assigned  in  such  cases  may  be  outlined 
as  follows : 

(a)  **That  the  motive  for  personal  safety  does  not 
operate  on  the  minds  of  men  until  they  can  clearly  see 
that  they  are  endangered  by  their  carelessness.  It  does 
not  keep  them  from  careless  acts.  The  danger  is  not 
often  seen  until  too  late  to  be  extricated  from  it.  The 
careless  act  usually  preceded  the  moment  when  the 
natural  instincts  for  self-preservation  are  aroused. 
And  a  man  is  quite  prone  to  take  risks."     Chase  v. 
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Maine,  etc,  R.  Co.,  77  Me.,  62,  52  Am.  Rep.,  744,  fol- 
lowed by  McLcme  v.  Perkins,  92  Me.,  39,  42  AtL,  255, 
43  L.  R.  A.,  487. 

(b)  '*That  men  are  careless,  and  subject  themselves 
thereby  to  injury,  is  the  common  experience  of  man- 
kind.'' Reynolds  v.  New  York  Cent.,  etc.,  R.  Co.,  58 
N.  Y.,  248 ;  Wiwirowski  v.  Lake  Shore,  etc.,  R.  Co.,  124 
N.  Y.,  420,  26  N.  E.,  1023. 

In  jurisdictions  such  as  ours  in  which  the  burden  of 
proving  contributory  negligence  is  on  the  defendant, 
the  further  rule  is  that  absence  of  negligence  on  the 
part  of  the  person  killed  may  be  presumed  from  the 
natural  instinct  of  self-preservation.  Note  to  Okla- 
homa City  V.  Reed,  33  L.  R.  A.  (N.  S.),  1085,  1115, 
where  a  full  discussion  of  the  authorities  may  be  found. 

In  a  recent  case  the  supreme  court  of  the  United 
States  had  occasion  to  consider  the  presumption  now 
under  consideration,  and  it  was  there  said : 

*'The  presumption  is  founded  on  a  law  of  nature. 
We  know  of  no  more  universal  instinct  than  that  of 
self-preservation — ^none  to  so  insistently  urge  to  care 
against  injury.  It  has  its  motives  to  exercise  in  the 
fear  of  pain,  maiming,  and  death.  There  are  few  pre- 
sumptions, based  on  human  feelings  or  experience, 
that  have  surer  foundation  than  that  expressed  in  the 
instruction  objected  to."  Baltimore,  etc.,  R,  Co.  v. 
Landrigan,  191  U.  S.,  461,  24  Sup.  Ct.,  137,  48  L.  Ed., 
262. 
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On  similar  reasoning  it  is  held  generally,  and  by  this  * 
court,  that  it  will  be  presumed  that  the  death  of  a  sane 
person  is  not  attributable  to  suicide. .  Insurance  Co.  v. 
Bennett,  90  Tenn.,  256,  16  S.  W.,  723,  25  Am.  St.  Rep., 
685 ;  Travelers'  Ins.  v.  McConkep,  127  U.  S.,  661,  8  Sup. 
Ct,  1360,  32  L.  Ed.,  308 ;  16  Cyc,  1057. 

The  presumption  based  on  such  natural  instinct  may 
be  employed  in  negligence  cases  where  there  are  no  eye- 
witnesses of,  or  direct  testimony  as  to,  the  conduct  of 
the  person  injured  at  the  time  of  the  accident  which 
leads  to  his  death. 

Writ  of  certiorari  having  been  granted,  the  judgment 
of  the  court  of  civil  appeals  is  aflBxmed. 
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Madison  Teust  Co.  v.  Stahlman. 
{Nashville.    December  Term,  1915.) 

1.  EQUITY.     Submission  of  special  interrogatories  to  Jury. 

In  an  action  on  a  note  executed  and  given  in  return  for  corpo- 
rate stock,  wherein  the  defendant  eouRht  cancellation  on  the 
ground  that  it  was  secured  bv  fraud,  held  not  error  to  submit 
certain  interrogatories  to  the  Jury.    {Post,  pp.  411-413.) 

2.  APPEAL  AND  ERROR.  Review.  Matters  not  necessary  to 
decision. 

Where  the  facts  founds  by  the  jury  are  sufficient  to  support  the 

judgment   rendered,   the   court   on   appeal    need   not   consider 

whether  the  successful  party  would  be  entitled  to  new  trial  on 
another  finding  of  fact  made  adversely  to  him.     (Post,  p.  413.) 

3.  CORPORATIONS.  Subscriptions  to  stock.  False  representa- 
tions.    Evidence. 

Evidence  held  to  show  such  material  false  representations  as  to 

the  value  of  corporate  stock  for  which  a  note  was  given  and 

renewalfi  were  taken  as  to  preclude  recovery  against  the  maker. 
(Post,  pp,  413-417.) 

4.  CORPORATIONS.  Authority  of  officers.  Interest  adverse  to 
principal. 

Although  officers  of  a  corporation'  are  systematically  looting  it, 
they  are  not  so  adverse  in  interest  as  to  relieve  the  com- 
pany of  responsibility  for.  fraudulent  representations  made  by 
such  officers  inducing  a  sale  of  stock  of  the  corporations  to  de- 
defendant,  so  as  to  invalidate  defendant's  note  given  for  the 
price  thereof.    {Post,  pp.  417-420.) 

5.  BILLS  AND  NOTES.  "Bona  fide  purchaser."  Renewals. 
Defenses. 

.Notice  aftecting  the  holder  of  a  note  must  exist  at  the  time  he 
acquires  the  instrument,  and  notice  of  a  defense  brought  home 
to  him  at  the  time  he  takes  a  renewal  note  does  not  debar 
him  from  claiming  as  a  bona  fide  purchaser:    but  this  rule  is 
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not  applicable  to  a  note  procured  by  the  fraud  of  a  corporation, 
and  thereafter  transferred  to  another  corporation  under  the 
same  management  and  control,  which  latter  corporation  took 
a  renewal  note.     {Post,  pp.  420-422.) 

Case  cited  and  approved:  Coyne  v.  Anderson's  Ex'rs.  (Ky.),  73 
S.  W.  763. 

6.  BILLS  AND  NOTES.   Consideration.   Fraud.    Representations. 
Where  mere  future  promises  are  insufficient  to  support  a  charge 

of  fraud,  statements  of  an  a^ent  of  a  corporation  that  its 
stock  was  worth  more  than  it  had  been  when  purchased  by  de- 
fendant, and  that  defendant  could  get  a  good  price  for  it,  as  a 
result  of  which  defendant  removed  his  note  given  for  the  price, 
were  not  mere  future  promises.    (Post,  pp.  422,  423.) 

Cases  cited  and  approved:  Maney  v.  Porter,  22  Tenn.,  347;  Cham- 
berlain V.  Coke  Co.,  92  Tenn.,  13. 

7.  BILLS  AND  NOTES.     Defense  to  note  for  price. 

The  C.  Trust  Company  sold  its  stock  to  defendant  and  took  his 
note  for  the  price,  and  thereafter  obtained  a  controlling  inter- 
est in  the  M.  Trust  Company  and  transferred  such  note  to  it. 
The  M.  Trust  Company  by  fraudulent  representations  as  to  the 
value  of  the  stock  induced  defendant  to  give  a  renewal  note. 
Helds  in  an  action  by  the  M.  Trust  Company  to  recover  on  a 
AOte  in  which  defendant  interposed  a  defense  of  fraud  not  only 
as  to  the  C.  Trust  Company,  but  as  to  the  M.  Trust  Company, 
the  latter  corporation  could  not  contend  that,  inasmuch  as  the 
stock  purchased  had  become  a  trust  fund  in  favor  of  the  cred- 
itors of  the  C.  Trust  Company,  which  had  become  Insolvent,  de- 
fendant was  not  permitted  to  Interpose  such  defense,  since  the 
rights  of  the  creditors  of  the  C.  Trust  Company  were  not  in- 
volved, and  since  plaintiff  corporation,  in  view  of  Banking 
Act  N.  Y.  (Consol.  Laws,  ch.  2)  sec.  186,  subsec.  1,  authorizing 

banking  corporations  to  act  as  agent,  was  chargeable  with  the 
fraud  committed  by  the  M.  Trust  Company.    {Post,  pp.  423-428.) 

Cases  cited  and  approved:  Pittsburg,  etc.,  Ry.  Co.  v.  Dodd  et  al., 
115  Ky.,  176;  Farmers'  Loan  A  Trust  Co.  v.  N.  Y.  &  Nor.  Ry.  Co., 
150  N.  Y.,  410. 
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Cases  cited  and  distinguished:     Towles  ft  Co.  y.  Miles,  131  Tenn.» 
79;    Bank  v.  Campbell,  23  Tenn.,  394. 


PROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  Coun- 
ty.— Jas.  B.  Newman,  Chancellor. 

KjiEBLE  &  Seay,  for  appellant. 

Edwin  A  Pbice,  for  appellee. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

The  original  bill  is  to  recover  $14,000,  and  interest, 
on  a  promissory  note  executed  by  E.  B.  Stahlman  on 
December  12,  1910.  The  complainant  alleged  that  it 
was  a  holder  in  due  course.  The  original  note  was  first 
given  payable  to  the  Carnegie  Trust  Company  in  pay- 
ment of  stock  in  that  corporation.  It  was  transferred 
by  the  Carnegie  Trust  Company  to  the  Van  Norden 
Trust  Company,  which  later  by  change  of  name  became 
the  Madison  Trust  Company.  Several  renewals  were 
had,  each  one  being  delivered  to  the  Carnegie  Trust 
Company,  and  later  delivered  by  it  to  the  Madison 
Trust  Company. 

The  defendant  resisted  payment  on  grounds  set  out 
in  the  answer  and  cross-bill  filed  by  him,  alleging  that 
he  was  induced  and  persuaded  by  means  of  false  and 
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fraudulent  representations  to  purchase  one  hundred 
shares  of  the  capital  stock  of  the  Carnegie  Trust  Com- 
pany, a  banking  concern  incorporated  under  the  laws 
of  New  York,  and  doing  business  in  that  State;  that 
from  time  to  time  defendant  made  payments  on  the 
principal  and  interest,  reducing  it  to  $14,000  in  Decem- 
ber, 1910;  that  renewal  notes  were  executed  as  those 
maturing  fell  due,  during  which  time  the  false  and 
fraudulent  representations  were  continued,  and  defend- 
ant urged  not  to  sell  or  dispose  of  his  stock.  It  was 
alleged  that  at  the  time  of  the  execution  of  the  orig- 
inal and  all  other  notes  the  finances  of  the  Carnegie 
Trust  Company  were  so*  managed  by  those  in  control 
of  the  handling  of  its  funds  and  assets,  the  loaning  of 
large  sums  of  money  to  clerks  and  other  irresponsible 
parties,  secured  by  worthless  collateral,  known  to  be 
such  by  those  procuring  the  transaction,  that  the  offi- 
cers of  the  Carnegie  Trust  Company  knew  that  it  would 
only  be  a  short  time  until  it  would  fail.  Many  other 
matters  were  averred,  setting  out  the  fraudulent  con- 
duct of  these  officials. 

It  was  denied  that  complainant  took  the  note  sued  on 
for  value  or  in  due  course  of  trade,  or  in  good  faith, 
or  for  a  valuable  consideration  before  maturity.  De- 
fendant averred  that  complainant  took  the  note  with 
full  knowledge  of  this  fraudulent  conduct;  that  com- 
plainant by  lending  itself  to  said  Carnegie  Trust  Com- 
pany, as  an  instrument  for  the  fraudulent  and  inequita- 
ble oppression  of  defendant,  has  been  guilty  of  such 
wrong  as  entitles  defendant  to  relief  against  it,  partio- 
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ularly  so  since  the  Carnegie  Trust  Company  is  insol- 
vent. 

The  cross-bill  seeks  to  have  the  note  sued  on  deliv- 
ered up  and  canceled. 

The  original  note  was  dated  January  8,  1909.  The 
stock  was  sold  to  defendant  at  $165  per  share,  making 
$16,500,  which  h^  agreed  to  pay  and  for  which  he  exe- 
cuted his  note.  This  original  note  was  payable  to  the 
order  of  the  Carnegie  Trust  Company  one  year  after 
date.  The  original  note  was  first  transferred  by  in- 
dorsement of  the  Carnegie  Trust  Company  on  or  about 
May  20, 1909,  to  the  Van  Norden  Trust  Company.  On 
May  27,  1909,  a  guaranty  of  payment  of  this  note  was 
executed  by  C.  C.  Dickinson  and  W.  J.  Cummins,  presi- 
dent and  managing  director,  respectively,  of  the  Car- 
negie Trust  Company.  This  guarantee  was  released 
by  the  Van  Norden  Trust  Company  on  June  3,  1909. 

Previous  to  the  purchase  of  this  note,  and  about 
April  28, 1909,  the  said  Dickinson,  on  behalf  of  himself 
and  other  controlling  interests  in  the  Carnegie  Trust 
Company,  purchased  a  majority  of  the  stock  in  the 
Van  Norden  Trust  Company  from  a  number  of  officials 
of  that  company  who  had  pooled  their  stock  for  pur- 
poses of  sale. 

This  original  •note,  transferred  to  the  Van  Norden 
Trust  Company,  was  renewed  from  time  to  time  by  the 
defendant,  as  stated,  and  it  is  upon  one  of  these  re- 
newal notes  that  the  present  suit  is  brought.  In  the 
meantime  defendant  had  paid  a  portion  of  the  original 
indebtedness.    These  payments  and  renewals  were  in 
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each  instance  made  to  W.  J.  Cummins,  or  to  the  Car- 
negie Trust  Company,  through  W.  J.  Cummins,  who 
was  one  of  the  controlling  men  in  that  institution,  along 
with  Dickinson  and  others.  For  a  time  the  directorate 
of  the  Van  Norden  Trust  Company  remained  as  it  was 
before  the  purchase  of  this  controlling  interest,  but 
at  a  later  period  a  number  of  old  directors  resigned 
and  their  places  were  jBUed  by  men  selected  by  those 
controlling  the  Carnegie  Trust  Company.  At  the  time 
this  original  note  was  transferred  to  the  Van  Norden 
Trust  Company  the  directorate  of  that  concern  was 
the  same  that  it  had  been  before  the  controlling  inter- 
est was  acquired  by  the  Carnegie  Trust  Company. 
From  July,  1909,  to  December  28th  of  that  year  various 
changes  were  made  in  the  directorate  and  officials,  giv- 
ing Dickinson,  Cummins,  and  others  control  of  the  man- 
agement. This  group  of  persons  owned  a  majority  of 
the  stock  of  both  institutions. 

The  Carnegie  Trust  Company  failed  on  January  7, 
1911,  and  since  that  time  has  been  in  course  of  admin- 

r 

istration  as  an  insolvent  concern  under  the  banking 
laws  of  New  York. 

On  the  trial  of  this  case  the  following  issues  were 
submitted  by  the  complainant  to  the  jury.  The  an- 
swers of  the  jury  to  these  issues  follow  immediately: 

'*!.  Did  the  Van  Norden  Trust  Company  of  New 
York,  N.  Y.,  on  May  20, 1909,  acquire  a  note  of  the  de- 
fendant, E.  B.  Stahlman,  executed  January  8, 1909,  for 
$16,500,  payable  to  the  order  of  Carnegie  Trust  Com- 
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pany  twelve  months  after  date,  with  interest  at  5  per 
cent  I 

''Answer:  Yes. 

''II.  If  you  answer  issue  No.  I  'Yes,'  then  did  the 
Van  Norden  Trust  Company  pay  a  valuable  considera- 
tion for  the  said  note,  and,  if  so,  was  the  amount  paid 
for  said  note  the  face  of  the  note,  less  the  discount  f 

"Answer:  Yes. 

"III.  Is  the  note  sued  on  in  this  cause  a  note  exe- 
cuted by  the  defendant,  E.  B.  Stahlnian,  as  a  renewal 
of  the  unpaid  balance  due  on  the  original  note,  executed 
on  January  8,  1909,  described  in  issue  No.  I,  submitted 
by  complainant  hereinabove? 

"Answer:  Yes. 

"IV.  Has  the  note  sued  on  in  this  cause,  or  any  part 
thereof,  been  paid! 

"Answer:  No. 

"V.  Was  the  name  of  the  corporation  known  as  'Van 
Norden  Trust  Company,'  changed  subsequent  to  the 
date  of  May  20,  1909,  to  that  of  'Madison  Trust  Com- 
pany,' and  was  the  Madison  Trust  Company,  at  the 
time  this  suit  was  brought,  the  owner  of  the  note  sued 
on  herein? 

"Answer:  Yes." 

The  following  issues  were  submitted  by  the  defend- 
ant, and  the  answers  of  the  jury  thereto  appear. 

"I.  Did  E.  B.  Stahlman,  the  defendant,  by  reason  of 
the  false  and  fraudulent  representations  made  to  him 
by  the  Carnegie  Trust  Company,  acting  through  its 
agents,  oflScers  or  representatives,  purchase  one  hun- 
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dred  shares  of  the  capital  stock  of  the  Carnegie  Trust 
Company,  and  execute  therefor  his  note  dated  January 
8,1909! 

''Answer:  Yes. 

**IL  Did  the  Carnegie  Trust  Company,  acting 
through  its  officers,  agents,  or  re.presentatives,  after 
.  the  execution  of  the  original  note,  dated  January  8, 
1909,  by  false  and  fraudulent  representations  made  to 
defendant,  induce  and  persuade  him  not  to  sell  or  dis- 
pose of  said  stock  and  to  execute  renewals  of  said  orig- 
inal note,  or  new  or  substitute  notes  therefor,  including 
the  one  sued  on  in  this  cause  ? 

''Answer:  Yes. 

"III.  Did  the  Carnegie  Trust  Company,  its  officers 
and  representatives,  own  the  capital  stock  and  control 
the  business  of  the  Carnegie  Safe  Deposit  Company? 

"Answer:  Yes. 

* '  IV.  Did  the  defendant  know,  or  have  cause  to  know, 
until  after  the  failure  of  the  Carnegie  Trust  Company, 
that  said  original  note,  or  renewals  or  substitutes  for 
same,  were  not  held  by  the  Carnegie  Trust  Company! 

' '  Answer :    No. 

"V.  Did  Carnegie  Trust  Company,  or  those  in  con- 
trol of  same,  acquire  a  majority  of  the  stock  or  con- 
trolling interest  in  complainant  Madison  (Van  Nor- 
den)  Trust  Company  in  March  or  April,  19091 

"Answer:    Yes. 

"VI.  Did  the  complainant  have  actual  knowledge  of 
the  consideration  of  said  original  note,  and  the  circum- 
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stances  attending  the  execution  and  delivery  of  same 
by  the  defendant,  or  knowledge  of  such  facts  connected 
with  and  bearing  on  the  consideration  and  execution 
and  delivery  of  said  original  note  by  defendant  that 
its  action  in  taking  said  instrument  amounted  to  bad 
faith? 

*' Answer:    No. 

'*VII.  Did  complainants  have  actual  knowledge  of 
the  consideration  of  said  original  note,  and  the  circum- 
stances attending  its  execution  and  delivery,  at  the 
time  of  the  renewal  of  the  same,  or  at  the  purchase 
or  taking  of  any  new  or  substitute  note  therefor,  or 
knowledge  of  such  facts  connected  with  or  bearing  on 
the  consideration,  execution,  and  delivery  of  said  orig- 
inal note  at  the  renewal  of  same,  or  at  the  purchase  or 
taking  of  any  new  or  substitute  note  therefor,  that  its 
action  amounted  to  bad  faith  ? 

'* Answer:    Yes. 

*'VIII.  Was  the  Carnegie  Trust  Company  repre- 
senting or  acting  as  agent  of  complainant,  Madison 
Trust  Company,  in  making  the  several  renewals  with 
defendant  of  his  original  note  or  purchase  of  the  new 
or  substitute  note  or  notes  therefor! 

''Answer:    Yes. 

'*rX.  Were  the  several  notes  which  were  given  by 
defendant  to  Carnegie  Trust  Company  after  his  first 
note,  which  matured  January  10,  1909,  including  the 
one  sued  on,  new  notes  ? 

* '  Answer :    Renewals. 
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'^X. .  Did  the  Carnegie  Trust  Company,  by  means  of 
the  Carnegie  Safe  Deposit  Company,  hold  the  Carnegie 
Trust  Company  stock  as  security  or  collateral  for  de- 
fendant's note  of  January  9, 1909,  which  had  been  given 
for  the  purchase  of  said  stock! 

** Answer:    Yes." 

Complainant  objected  to  the  action  of  the  chancellor 
in  submitting  defendant's  issues  2,  3,  4,  5,  6,  7,  8,  9,  and 
10,  for  the  reasons  that  such  issues  were  immaterial 
and  submitted  questions  of  fact  which  were  not  deter- 
minative or  relative  to  any  material  issue  in  the  case. 
These  objections  were  overruled  by  the  chancellor,  and 
correctly  so.  They  were  material.  It  is  quite  common 
now  to  submit  a  number  of  interrogatories  to  the  jury 
on  clear-cut  questions  of  fact. 

* 

At  the  close  of  all  the  evidence,  and  before  the  charge 
of  the  court  to  the  jury,  and  before  the  issues  were 
finally  submitted  to  the  jury,  the  complainant  moved 
the  court  to  withdraw  the  further  consideration  of  the 
case  from  the  jury  and  grant  complainant  a  decree  for 
the  amount  of  the  note  sued  on  upon  various  grounds, 
all  going  to  the  question,  in  substance,  that  there  was 
no  evidence  in  the  record  to  sustain  the  defenses  to  the 
note  set  up  by  the  defendant  in  his  answer  and  cross- 
bill. 

The  defendant  asked  for  a  new  trial  on  the  question 
and  answer  thereto  by  the  jury  submitted  by  him  as 
issue  No.  VI. 
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The  chancellor  pronounced  a  decree  in  favor  of  de- 
fendant, dismissing  the  complainant's  bill,  notwith- 
standing the  response  of  the  jury  to  defendant's  issue 
No.  VI.  The  chancellor  was  of  opinion  that,  notwith- 
standing the  finding  of  the  jury  on  this  issue  adverse 
to  defendant,  the  cause  could  be  determined  under  the 
issues  and  facts  found  by  the  jury. 

The  four  assignments  of  error  raise  the  questions 
considered  in  this  opinion.  These  assignments,  in  sub- 
stance, were: 

(1)  That  the  issues  of  defendant  were  irrelevant 
and  not  controlling  or  determinative  of  the  cause,  and 
should  not  have  been  submitted  to  the  jury. 

(2)  That  the  evidence  considered  in  its  stronger 
light  in  favor  of  defendant  does  not  sustain  the  de- 
fenses to  the  note,  and  the  cause  should  have  been  with- 
drawn from  the  jury  on  the  motion  of  complainant  and 
a  decree  entered  in  its  favor ;  the  uncontradicted  proof 
showing  that  complainant  is  a  bona  fide  holder  for  value 
before  maturity,  in  due  course  of  trade,  and  without 
notice. 

(3)  That  there  was  no  evidence  to  sustain  the  an- 
swers of  the  jury  to  defendant's  issues  Nos.  1,  2,  3,  4, 
5,  7,  8,  and  10,  and  that  the  exceptions  to  these  findings 
and  the  motion  for  a  judgment  on  the  note  upon  the  an- 
swers of  the  jury  to  complainant's  issues  Nos.  1,  2,  3, 
4,  and  5  and  defendant's  issues  Nos.  6  and  9  should 
have  been  sustained. 
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(4)  That  upon  the  pleadings,  proof,  findings  of  the 
jury  and  the  entire  record  the  complainant  was  entitled 

to  a  decree  against  the  defendant  for  the  amount  of 

« 

the  note  sued  on,  with  interest  and  costs. 

We  deem  it  unnecessary  to  determine  whether  a  new 
trial  could  be  granted  as  to  the  single  issue.  No.  6,  upon 
defendant's  assignment  of  error,  or  whether  it  would 
be  necessary  in  order  to  get  relief  in  such  case  to  se- 
cure a  new  trial  out  and  out,  because  we  are  of  opinion 
that  the  facts  found  by  the  jury  were  such  as  will  en- 
able the  court  to  determine  the  case. 

It  is  unnecessary  to  enumerate  the  many  false  and 
fraudulent  representations  and  inducements  by  the  Car- 
negie Trust  Company,  through  its  agents,  upon  which 
defendant  relied  when  he  purchased  the  stock  of  the 
corporation  for  which  the  original  note  was  executed. 

The  proof  shows  that  it  is  a  custom  and  usage  among 
the  banking  and  trust  companies  in  New  York  to  mail 
to  the  maker  of  maturing  notes  notice  of  the  fact  that 
such  bank  or  trust  company  holds  the  maturing  obli- 
gation. 

On  December  14,  1909,  nearing  the  maturity  of  the 
original  note  executed  by  E.  B.  Stahlman  to  the  Car- 
negie Trust  Company  Mr.  Stahlman  directed  a  letter 
to  W.  J.  Cummins,  Carnegie  Trust  Company,  New  York 
calling  attention  that  the  note  would  soon  fall  due,  and 
desiring  to  know  what  the  stock  was  worth,  and  if  it 
could  be  sold  for  a  reasonable  profit  or  if  Cummins  ad- 
vised holding  it,  and  also  whether  he  could  arrange  for 
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a  renewal  of  the  note.  Mr.  Cummins  replied  upon  the 
stationery  of  the  Carnegie  Trust  Company,  showing 
that  W.  J.  Cummins  was  director  from  Tennessee,  ad- 
vising  defendant  not  to  dispose  of  his  stock,  and  ex- 
pressing confidence  that : 

'*We  will  carry  out  our  original  purpose,  which  will 
very  greatly  increase  the  value  of  the  stock.  However, 
it  is  at  present  quoted  as  low  as  we  can  work  it  down 
to^this  I  say  to  you  in  confidence. ' ' 

He  then  instructed  defendant  to  send  a  check  for 
$1,000  and  a  ninety-day  note. 

A  little  later  defendant  wrote  again  to  W.  J.  Cum- 
mins, Carnegie  Trust  Company,  New  York,  and 
received  a  reply,  in  which  Mr.  Cummins  sent  defendant 
a  note  ready  for  signature,  stating  that: 

'*The  bank  prefers  this  style  of  note,  holding  your 
stock  in  escrow. '' 

Other  correspondence  followed.  On  January  8, 1910, 
defendant  wrote  to  George  C.  Cummins,  who  had  taken 
up  the  correspondence  for  W.  J.  Cummins,  inclosing 
his  note,  payable  to  the  order  of  the  Carnegie  Trust 
Company,  with  his  check  making  a  payment  on  the  note. 
On  March  31, 1910,  defendant  wrote  to  W.  J.  Cummins, 
Carnegie  Trust  Company,  in  reference  to  the  new  note, 
that  on  April  10th  it  would  fall  due,  and  that  he  could 
not  pay  it  unless  obliged  to  do  so,  and  asking  what  could 
be  done  about  arranging  it.  He  was  advised  that  he 
could  renew  the  note  by  making  a  payment  of  $1,000, 
and  defendant  received  along  with  this  letter  a  notice 
from  the  Carnegie  Trust  Company  calling  attention  to 
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ttie  time  when  the  note^vonld  fall  due.  Defendant  made 
this  payment  and  executed  the  renewal  note,  sending  it 
to  W.  J.  Cummins,  and  calling  attention  to  the  fact 
that  one  hundred  shares  of  stock  of  the  Carnegie  Trust 
Company  which  was  placed  with  the  Carnegie  Safe  De- 
posit Company  would  remain  as  collateral  security  for 
the  note.  A  little  latex*  defendant  wrote  again,  asking 
for  the  return  of  the  original  note,  and  this  note  was 
later  sent  to  defendant  by  Mr.  Cmnmins^  secretary. 
On  August  3,  1910,  defendant  wrote  another  letter  to 
W.  J.  Cummins,  Carnegie  Trust  Company,  New  York, 
with  reference  to  the  renewal  note  which  would  fall  due 
on  the  10th  of  that  mopth.  In  this  letter  defendant 
stated  that  he  did  not  see  how  he  was  going  to  be  able 
to  pay  anything  on  the  note  at  that  time;  that  calls 
were  made  upon  him  to  meet  life  insurance  premiums, 
and  other  obligations  had  been  heavy.  He  also  wanted 
to  know  why  he  had  not  received  his  dividend  for  June, 
and  asked:  ''What  is  the  trouble?"  On  August  12th 
W.  J.  Cummins  wrote  to  defendant  and  inclosed  a  note, 
asking  him  to  sign  on  the  bottom  as  he  had  before,  and 
also  to  indorse  same  on  the  back  and  to  return  to  him 
with  check  payable  to  the  Carnegie  Trust  Company  for 
$1,000  on  the  principal,  and  also  the  interest.  Mr. 
Cummins  stated  in  this  letter  that: 

"By  the  time  this  note  is  due  I  believe  you  can  sell 
this  stock  for  a  good  price.  Things  have  been  happen- 
ing which  I  wish  I  could  explain  to  you,  and  in  the  next 
sixty  or  ninety  days  you  will  see  a  good  strong  advance 
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in  Carnegie  Trust  Company  stock.  The  company  is 
now  doing  splendidly. ' ' 

Mr.  Cummins  also  stated  that  if  he  had  the  money  to 
spare  he  would  buy  still  more  of  this  stock,  and  he  used 
the  statement  : 

*' Ultra-conservatism — Reichman  and  others  are  fol- 
lowing. Dividends  will  be  declared  semiannually  here- 
after and  paid  that  way  after  earnings  are  made  and 
known. ' ' 

On  August  17th  defendant  mailed  to  W.  J.  Cummins, 
Carnegie  Trust  Company,  New  York,  a  note  for  $14,- 
500,  dated  August  11,  1910,  **  payable  to  the  order  of 
myself  four  months  after  date."  *The  old  note  was 
thereupon  returned  by  the  secretary  of  W.  J.  Cum- 
mins. Defendant  wrote  again  on  December  3, 1910,  to 
W.  J.  Cummins  in  regard  to  the  renewal  of  the  indebt- 
edness, and  received  a  letter  from  Mr.  Cummins  advis- 
ing that  a  payment  of  $1,000  be  made  on  the  principal, 
and  that  the  interest  be  paid,  and  again  said : 

**  Everything  is  getting  better  up  here  weekly,  and 
you  will  get  a  good  price  for  this  stock  this  spring. 
I  will  keep  you  thoroughly  posted  and  know  I  will  make 
a  nice  profit  for  you. ' ' 

The  letter  inclosed  a  notice  from  the  Carnegie  Trust 
Company  that  this  note  would  fall  due  on  December 
12, 1910.  A  note  was  sent  to  defendant  on  this  occasion 
to  be  executed,  and  defendant  replied,  returning  this 
note  and  asking  that  he  be  sent  a  note  for  $14,000,  pay- 
ing only  $500  instead  of  $1,000.  In  reply  to  this,  on 
December  8, 1910,  Mr.  Cummins  again  wrote  defendant 
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that  he  had  submitted  his  request  to  the  president,  J. 
T.  Howell,  and  that  he  gave  him  the  inclosed  note  to 
send  to  defendant  for  his  signature  and  for.  indorse- 

* 

ment  on  the  back.  This  note  was  executed  and  returned 
to  W.  J.  Oummins,  Carnegie  Trust  Company,  New 
York,  asking  for  the  return  of  the  old  note.  This  closed 
the  correspondence  between  defendant  and  the  repre- 
sentatives of  the  Carnegie  Trust  Company. 

During  the  time  of  this  correspondence  defendant 
did  not  hear  and  did  not  know  that  any  of  these  notes 
were  held  by  the  Van  Norden  Trust  Company  or  the 
Madison  Trust  Company,  and  he  had  never  received 
any  notice  from  either  of  these  concerns  of  his  matur- 
ing obligations.  It  was  represented  to  defendant  when 
he  purchased  this  Carnegie  Trust  Company  stock  that 
it  was  treasury  stock  held  by  the  company.  This  turned 
out  later  to  be  false. 

After  the  failure  of  the  Carnegie  Trust  Company  it 
was  admitted  by  W.  J.  Cummins  that  this  concern  had 
been  in  a  failing  condition  for  some  time.  The  chancel- 
lor found  under  the  facts  of  the  case,  in  an  opinion  filed 
by  him,  that  it  was  insolvent,  or  rapidly  approaching 
insolvency,  and  was  being  effectively  looted  by  those 
in  control  at  the  time  these  glowing  representations 
were  made  to  defendant  of  the  condition  of  affairs. 

Complainant  contends  that  Mr.  Cummins  did  not  rep- 
resent the  Carnegie  Trust  Company,  but  that  the  sale 
of  this  stock  was  by  Mr.  Cummins  and  Mr.  Dickinson. 
It  appears,  however,  that  this  stock  was  bought  on  the 
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open  market  with  the  money  of  the  Carnegie  Trust 
Company  for  the  company,  and  it  was  in  reality  the 
property  of  the  Carnegie.  Trust  Company.  Mr.  Cum- 
mins and  Mr.  Dickinson  were  high  oJBScials  of  that  com- 
pany. They  had  no  interests  antagonistic*  to  the  com- 
pany, as  claimed  by  comjplainant's  counsel,  and  hence 
they  did  not  occupy  a  position  where  they  could  not 
properly  act  for  the  company.  It  is  undoubtedly  true 
that  during  these  transactions  they  were  very  effect- 
ively robbing  the  company  by  procuring  loans  in  favor 
of  various  speculative  concerns  in  which  they  were  in- 
terested, and  in  a  sense  they  acted  antagonistic  to  the 
best  interests  of  the  company.  In  the  sale  of  this  stock 
to  defendant  they  were  procuring  a  high  price  for  stock 
which  was  at  least  of  doubtful  value,  and  in  effecting 
the  sale  by  these  false  and  fraudulent  representations 
they  did  so  for  and  on  behalf  of  the  Carnegie  Trust 
Company. 

When  the  original  note  was  transferred  to  the  Van 
Norden  Trust  Company,  to  wit,  on  May  20,  1909,  eight 
of  the  ten  directors  present  and  accepting  said  note  had 
sold  their  stock  to  C.  C.  Dickinson  and  others  who 
owned  the  majority  stock  and  controlled  the  Carnegie 
Trust  Company.  It  is  insisted  that  these  directors 
were  representatives  and  servants  of  Mr.  Dickinson 
and  the  ** Carnegie  group."  Under  the  facts  of  this 
case  we  are  of  opinion  that  the  jury  might  very  well 
have  come  to  the  conclusion  that  the  acceptance  of  this 
note  originally  by  the  Van  Norden  Trust  Company  was 
not  by  virtue  of  the  independent  judgment  of  its  board 
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of  directors,  but  that  it  was  influenced  and  actuated  to 
do  so  by  the  overpowering  control  of  the  Carnegie 
Trust  Company,  which  at  that  time  had  gained  control 
of  the  Van  Norden  Trust  Company.  However,  the  ver- 
dict of  the  jury  is  in  favor  of  complainant  on  this  point, 
and  that  verdict  was  undisturbed  by  the  chancellor. 
We  are  of  opinion  that  the  jury  had  some  facts  upon 
which  to  reach  this  conclusion,  although  it  is  not  a  find- 
ing of  fact  unmixed  with  law.  We  do  not,  however, 
deem  it  necessary  to  disturb  the  finding  of  the  jury. 

A  great  difficulty  in  the  way  of  complainant 's  recov- 
ery is  the  defense,  sustained  by  the  jury,  that  the  de- 
fendant was  induced  to  execute  the  renewal  notes  by 
fraudulent  representations  of  the  agent  of  the  Carne- 
gie Trust  Company,  who  was  likewise  at  that  time  the 
agent  of  the  Van  Norden  or  Madison  Trust  Company. 
The  jury  found  that  the  Carnegie  Trust  Company, 
through  its  officers,  agents,  or  representatives  after  the 
execution  of  the  original  note,  dated  January  8,  1909, 
by  false  and  fraudulent  representations  made  to  de- 
fendant, induced  and  persuaded  him  not  to  sell  or  dis- 
pose of  said  stock,  and  caused  him  to  execute  renewals 
of  the  original  note,  including  the  one  sued  on  in  this 
case.  The  jury  found  that  the  Carnegie  Trust  Com- 
pany, or  those  in  control  of  same,  acquired  the  major- 
ity stock  and  controlling  interest  in  the  Madison  Trust 
Company,  and  that  it  had  actual  knowledge  at  the  time 
of  renewal  of  the  fraudulent  procurement  of  the  orig- 
inal note,  or  knowledge  of  such  facts  connected  with  or 
bearing  on  the  consideration,  execution,  and  delivery 
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of  said  note  that  its  action  amounted  to  bad  faith.  The 
jury  found  that  the  Carnegie  Trust  Company  repre- 
sented or  acted  as  agent  of  complainant,  the  Madison 
Trust  Company,  in  procuring  said  renewals.  In  other 
words,  the  facts  found  by  the  jury  show  that,  when  the 
Carnegie  Trust.  Company,  as  agent  of  complainant, 
procured  defendant  to  execute  renewal  notes,  it  did  so 
by  false  and  fraudulent  inducement.  If  defendant  had 
not  thus  been  influenced,  he  could,  and  probably  would, 
have  protected  himself.  He  could  have  forced  the  Car- 
negie Trust  Company  to  rescind  or  cancel  the  contract 
for  the  stock  in  question.  His  letter  written  during 
the  pendency  of  these  transactions  to  this  agent  shows 
that  his  suspicions  and  fears  were  aroused.  He  called 
attention  to  the  fact  that  the  dividend  had  not  been 
paid,  and  wanted  to  know  what  was  wrong.  The  agent 
intrusted  with  this  business  who  procured  these  renew- 
als from  defendant  was  a  former  N^ashville  man,  where 
defendant  had  resided  for  many  years;  Defendant  had 
known  him,  and  had  been  led  to  regard  him  as  a  man 
of  ability.  Defendant  was  encouraged  and  his  hopes 
built  up  that  he  would  make  good  money  out  of  the  pur- 
chase by  false  statements  made  at  a  time  when  the  Car- 
negie Trust  Company  was  either  insolvent  or  nearing 
insolvency.  Defendant  was  kept  in  ignorance  of  the 
true  condition  of  the  Carnegie  Trust  Company  until 
it  was  too  late  for  him  to  obtain  redress  against  it.  It 
had  in  the  meantime  failed,  and  had  gone  into  insol- 
vency and  ruin. 
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Complainant  cites  a  number  of  authorities  as  holding 
that  one  who  takes  good  title  when  he  purchases  or  dis- 
counts an  original  note,  by  receiving  it  before  maturity, 
in  good  faith,  for  value  and  without  any  notice  of  want 
of  consideration,  or  any  infirmity  in  the  instrument, 
may  recover  on  the  renewals  thereof.  Complainant 
says  that,  if  the  renewal  notes  were  invalid,  the  orig- 
inal note  remained  in  full  force,  and  that,  if  defendant 
was  damaged  b  ythe  taking  of  the  renewal,  his  only  rem- 
edy would  be  a  recoupment  against  the  holder  for  the 
damage,  but  that  he  would  have  to  suffer  a  recovery 
on  the  note. 

Renewals  are  considered  merely  a  continuation  of 
the  original  contract  during  the  time  extended  for  pay- 
ment. Daniel  on  Negotiable  Instruments  (6th  Ed.),  vol. 
1,  p.  303. 

Notice  affecting  the  holder  must  exist  at  the  time  he 
acquires  the  instrument ;  for  then  his  relation  is  fixed, 
and  subsequent  notice  does  not  affect  his  title  unless  he 
is  so  situated  that  he  can  protect  the  maker  without 
injury  to  himself.    Daniel  on  Neg.  Inst.,  vol.  1,  p.  929. 

It  was  held  that,  where  want  of  consideration  was 
not  discovered  by  the  holder  until  during  the  negotia- 
tion for  a  renewal  of  the  note,  this  would  not  affect  his 
rights  as  his  rights  were  fixed  by  the  original  transac- 
tion.   Coyne  v.  Anderson's  Ex'rs  (Ky.),  73  S.  W.  753. 

These  authorities  do  not  go  to  the  question,  which 
is  that  here  are  two  corporations  under  the  same  man- 
agement and  control,  so  that  in  all  matters  affecting  the 
two  the  action  of  one  is  the  action  of  the  other.    The 
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fraud  of  the  one  becomes  the  fraud  of  the  other.  Take 
it  for  granted  that  in  the  original  negotiation  notice  of 
the  fraud  in  procuring  the  first  note  was  not  communi- 
cated to  the  transferee,  and  that  it  was  taken  in  due 
course ;  the  transferee  remained  innocent  until  the  cor- 
porate management  came  under  the  same  ownership, 
domination,  and  control  as  that  of  the  original  payee. 
Thereupon  the  frauds  were  continued,  and  payments 
and  renewals  fraudulently  obtained.  It  was  then  not 
a  renewal  with  mere  knowledge  of  the  former  fraud, 
obtained  in  negotiation  of  an  extension  of  credit.  The 
transferee  adopted  and  continued  in  force  the  frauds 
originally  employed  as  its  own.  How,  then,  can  it  es- 
cape? We  know  of  no  principle  that  can  absolve  the 
holder  when  it  has  thus  entered  upon  and  appropriated 
the  original  fraudulent  devices  in  taking  renewal  notes. 
What  is  meant  by  the  authorities  undoubtedly  is  that 
innocent  knowledge  by  a  holder  in  due  course  which  he 
has  obtained  when  he  extends  further  credit  will  not 
prevent  a  recovery.  The  jury  found  bad  faith  was 
present  in  the  taking  of  the  renewal  or  substitute  notes 
upon  the  part  of  complainant.  This  is  borne  out  by 
the  proof.  There  was  actual  fraud  in  procuring  the 
various  partial  payments  received  by  complainant  and 
in  arranging  renewals  at  the  time  such  payments  were 
made. 

Complainant  contends  that  the  statements  made  by 
Cummins  as  to  the  condition  of  the  Carnegie  Trust 
Company  and  its  prospects  were  mere  expressions  of 
opinion  and  predictions,  which  are  not  statements  of 


7  Thompson]  DECEMBER  TEEM,  1915.  423 

Madison  Trust  Go.  v.  Stahlman. 

existing  facts,  and  consequently  are  not  fraudulent, 
and  are  insufficient  for  the  purpose  of  rescinding  a  con- 
tract at  law  or  in  equity.  The  legal  position  is  correct 
if  the  facts  were  as  assumed  by  counsel  for  complain- 
ant. Elliott  on  Contracts,  vol.  1,  section  84;  Maney 
V.  Porter,  3  Humph.,  347 ;  Chamberlain  v.  Coke  Co.,  92 
Tenn.,  13,  20  S.  W.,  345. 

The  answers  of  the  jury  to  defendant's  issues  Nos. 
1  and  2  show  that  false  and  fraudulent  representations 
were  made  by  the  agents  of  the  Carnegie  Trust  Com- 
pany, by  reason  of  which- defendant  purchased  the  Car- 
negie  stock  and  executed  the  original  note,  and  that  by 
false  and  fraudulent  representations  made  to  defend- 
ant by  the  Carnegie  Trust  Company,  through  its  offi- 
cers, agents,  or  representatives,  he  was  induced  and 
persuaded  not  to  sell  or  dispose  of  the  stock  and  to  exe- 
cute renewals,  including  the  one  sued  on.  The  record 
is  large,  and  there  are  many  circumstances  upon  which 
the  jury  found  these  facts.  This  did  not  consist  of 
mere  expressions  of  opinion  only,  but  many  false  state- 
ments were  made  of  existing  facts,  by  which  defendant 
was  led  to  believe  the  stock  was  very  valuable,  when, 
in  fact,  the  company  was  in  the  hands  of  a  lot  of  finan- 
cial crooks  and  was  being  rapidly  bankrupted. 

It  is  now  insisted  by  the  complainant  that  because  of 
this  failure  and  insolvency  the  purchase  of  the  stock 
has  become  a  fixed  obligation  beyond  any  power  on  de- 
fendant's part  to  cancel  the  contract  for  fraud  or  for 
any  other  reason.  It  is  insisted  that  the  stock  in  the 
Carnegie  Trust  Company  has  now  become  under  the 
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laws  of  New  York  a  trust  fund  for  the  benefit  of  credi- 
tors, and  complainant  cites  authorities  relied  upon  by 
it  to  show  that  defendant  cannot  now  question  the  trans- 
action. It  is  not  necessary  for  us  to  determine  this 
question  because  the  point  is  not  involved. 

It  appears  that  there  is  another  suit  pending  to  re- 
cover from  defendant  a  double  liability,  arising  under 
the  New  York  banking  laws  in  favor  of  creditors  on 
account  of  this  stock.  The  proposition  submitted  may 
be  a  live  question  in  that  case,  but  not  here. 

This  is  not  a  suit  by  the  Carnegie  Trust  Company 
or  its  creditors  for  the  purchase  price  of  this  stock, 
but  it  is  a  suit  by  the  holder  of  a  note  executed  by  de- 
fendant growing  out  of  the  transaction  or  purchase, 
but  now  held  by  the  Madison  Trust  Company.  The 
Carnegie  Trust  Company  transferred  this  note  with- 
out recourse,  so  its  creditors  are  not  aflfected  because 
its  funds  cannot  be  reached,  so  far  as  we  can  now  see. 
But  this  insistence  upon  the  part  of  complainant  does 
suggest  and  illustrate  that  defendant  is  powerltess 
to  get  relief  against  the  frauds  through  any  litigation 
with  the  Carnegie  Trust  Company.  How  has  this  re- 
sulted! Because  of  the  fact  that  W.  J.  Cummins,  the 
agent  securing  these  various  renewals  for  the  Madison 
Trust  Company,  by  false  and  fraudulent  statements, 
induced  defendant  to  continue  payments  on  the  obliga- 
tion and  to  execute  renewal  notes,  and  kept  concealed 
from  him  the  fact  that  he  had  been  defrauded  in  the 
original  transaction. 
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Before  the  last  renewals  of  these  notes  and  at  the 
time  thereof  the  Carnegie  Trust  Company  had  acquired 
complete  control  of  the  stock  and  directorate  of  com- 
plainant. But  the  control  of  the  personnel  of  the  direc- 
torate is  simply  one  way  in  which  the  control  of  a  cor- 
poration is  obtained.  There  are  instances  where  this 
control  is  reached  when  the  majority  of  stock  of  two 
corporations  is  held  by  the  same  persons,  or  where  one 
corporation  has  charge  of  the  controlling  interest  in 
another  corporation,  and  especially  where  the  two  cor- 
porations  have  dealings  with  each  other  or  joint  plans 
and  schemes  of  business.  When  the  control  of  one  cor- 
poration by  another  holding  a  majority  of  its  capital 
stock  is  so  complete  as  to  set  aside  the  ordinarily  rec- 
ognized power  of  the  board  of  directors,  or  to  subordi- 
nate their  judgment,  and  thus  control  the  dominated 
corporation,  then  the  dominant  corporation  for  all  prac- 
tical purposes  becomes  the  corporation  through  which 
matters  of  liability  are  effected  to  it.  Pittsbtirg,  etc., 
By.  Co.  V.  Dodd  et  al,  115  Ky.,  176,  72  S.  W.,  822,  74 
S.  W.,  1096;  Farmers'  Loan  S  Trust  Co.  v.  New  York 
&  Nor.  By.  Co.,  150  N.  Y.,  410,  44  N.  E.,  1043,  34  L. 
R.  A.,  76,  55  Am.  St.  Rep.,  689.  Mr.  Cook  on  Corpora- 
tions, section  662,  has  this  to  say : 

**The  New  York  court  of  appeals  has  well  said  that, 
where  a  *  majority  of  the  stock  is  owned  by  a  corpora- 
tion or  a  combination  of  individuals,  and  it  assumes  the 
control  of  another  company's  business  and  affairs 
through  its  control  of  the  oflBcers  and  directors  of  the 
corporation,  it  would  seem  that  for  all  practical  pur- 
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poses  it  becomes  the  corporation  of  which  it  holds  the 
majority  of  the  stock,  and  assumes  the  same  trust  rela- 
tion towards  the  minority  stockholders  that  a  corpora- 
tion itself  usually  bears  to  its  stockholders. ' ' 

There  is  absolutely  no  doubt  that  soon  after  the  merg- 
er of  the  two  corporations  by  the  purchase  of  the  con- 
trolling interest  in  the  Van  Norden  Trust  Company  by 
those  in  control  of  the  Carnegie  Trust  Company  the 
two  concerns  became  so  interrelated  that  knowledge  of 
the  one  became  the  knowledge  of  the  other.  The  fraud, 
false  representations,  and  lack  of  full  representation 
of  the  agent  who  procured  the  various  renewal  notes, 
including  the  one  sued  upon,  became  at  once  the  fraud 
of  complainant. 

In  a  recent  opinion  this  court,  in  passing  upon  a  ques- 
tion of  independent  contractor,  where  it  appeared  that 
a  corporation  organized  to  do  a  part  of  the  work  of  con- 
struction was  but  the  tool  and  creature  of  a  firm  con- 
stituting the  principal  contractor,  refused  to  recognize 
the  corporation  as  an  independent  contractor  because 
lacking  in  that  element  of  independence  of  action  re- 
quired to  constitute  an  independent  contractor.  It  was 
said: 

*'A  corporation  will  be  treated  as  a  distinct  legal  en- 
tity ordinarily,  and  until  proof  is  adduced  to  the  con- 
trary. But  that  notion  will  not  prevail  when  the  result 
would  be  to  give  countenance  and  effect  to  a  mere  sham 
and  work  injustice. "  Towles  &  Co.  v.  Miles,  131  Tenn., 
79, 173  S.  W.,  439. 
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Mr.  Cummins  was  not  only  the  agent  and  a  high  offi- 
cial of  the  Carnegie  Trust  Company,  but  was  intrusted 
with  this  whole  affair. 

The  knowledge  of  the  Carnegie  Trust  Company  of 
this  fraud  affected  the  Madison  Trust  Company,  be- 
cause its  judgment  and  knowledge  in  the  matter  is  that 
of  the  dominant  corporation. 

The  right  of  one  corporation  to  act  as  the  agent  of 
another,  unless  restricted  in  its  charter,  is  declared  by 
Mechem  on  Agency,  section  173. 

The  New  York  Banking  Act  by  section  186,  subsec. 
1,  specifically  grants  the  power  of  a  bank  to  act  as  the 
fiscal  or  transferred  agent  of  another  State,  municipal- 
ity, body  politic,  or  corporation,  and  to  act  as  the  agent 
of  any  corporation,  foreign  or  domestic. 

In  Bank  v.  Campbell,  4  Humph.,  394,  holding  that 
every  director  of  a  bank  is  its  agent,  and  that  notice  to 
the  agent  is  notice  to  the  principal,  it  is  stated : 

*^But  in  a  transaction  in  which  he  acts  as  one  of  the 
board  notice  to  one  director  is  notice  to  the  bank.  Nor 
can  it  be  necessary  that  the  notice  shall  have  been  com- 
municated to  him  in  relation  to  the  particular  transac- 
tion on  which  he  is  about  to  act. ' ' 

The  corporation  acts  only  through  its  agent.  The 
fraud  of  the  agent  is  the  fraud  of  the  corporation.  But 
it  is  not  alone  by  virtue  of  the  law  of  agency  that  we 
hold  the  Madison  Trust  Company  answerable  for  these 
frauds,  but  for  the  additional  and  paramount  reason 
that  the  same  dominating  power  and  control  which  die- 
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tated  its  aflfairs,  and,  in  fact,  brought  about  these  trans- 
actions, was  the  overpowering  influence  of  intercorpo- 
rate management,  which  made  the  act  of  one  the  act  of 
the  other  in  the  particular  business  here  involved. 
The  decree  of  the  chancellor  is  aflSrmed. 


7  Thompson]  DECEMBER  TERM,  1915.  429 

Hospital  for  Insane  v.  Adams. 


Centraij  Hospital  for  Insane  v,  A.  A.  Adams. 
{NashvUle.    December  Term,  1915.) 

1.  LIMITATION    OF   ACTIONS.      Application.      Public'  corpora- 
tiona. 

Local  public  corporations,  such  as  municipal! ties,  counties,  and 

school  districts  are  amenable  to  the  statute  of  limitations  with 

regard   to   property  or   contract  rights  which  they  claim  for 

their  own  convenience,  as  corporations,  as  in  such  cases  they 

are  held  not  to  represent  the  sovereim.  but  only  themselves 
and  the  parties  directly  or  locally  interested.    (Post,  p.  431.) 

2.  LIMITATION    OF    ACTIONS.      State  Jnstitutlon.       Hospital 
for  Insane. 

A  suit  against  a  guardian  for  compensation  for  keeping  his  in- 
sane ward,  brought  by  a  hospital  for  the  insane,  a  body  poli- 
tic and  coruorate  created  by  the  State  to  carry  out  a  public 
charity,  supported  by  the  public  revenues  and  controlled  by  the 
State's  officers,  so  that  a  recovery  would  go  to  assist  the  State, 
in  view  of  Shannon's  Code,  Section  2579,  waiving  the  State's 
Immunity  from  suit  so  far  as  it  is  interested  in  the  corporation 
and  to  the  extent  that  it  may  acquire  and  hold  property  and 

sue  and  be  sued,  was  not  amenable  to  the  statute  of  limitations. 
{Post,  pp.  4ai-434.) 

Cases  cited  and  approved:  Memphis  v.  Looney,  68  Tenn.,  130; 
Brown  v.  Trustees  of  Schools,  224  111.,  184;  McClanahan  v.  Wes- 
tern Lunatic  Asylum,  88  Va.,  466;  Bank  of  U.  S.  v.  Planters' 
Bank  of  Georgia,  9  Wheat,  904;  Eastern  State  Hospital  v. 
Graves,  105  Va.,  151;  Mala  v.  Eastern  State  Hospital,  97  Va., 
507. 

Case  cited  and  distinguished:  Western  Lunatic  Asylum  v.  Miller, 
29  W.  Va.,  326. 

Code  cited  and  construed:     Sec.  2579  (S.). 
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3.    STATES.     State   institution.     Action  for   negligence. 
A  charitable  corporation,  created  by  the  State  itself  for  govern- 
mental purposes,  solely  owned  and  maintained  by  the  State, 
and  en^a^ed  in  the  discharge  of  its  public  duties,  from  the 
performance  of  which  it  derives  no  benefit,  is,  unless  otherwise 

expressly  provided  by  statute,  exempt  from  liability  to  a  private 
action  for  negligence  in  the  discharge  of  its  duties.     (Post,  pp. 

434-437.) 

Cases  cited  and  approved:  Lyle  v.  Nat  Home  for  Disabled  Vol- 
unteer  Soldiers,  170  Fed..  845;  Overholser  v.  National  Home, 
68  Ohio  St..  236;  Moody  v.  State  Prison,  128  N.  C,  12;  William- 
son v.  Louisville  Industrial  School,  95  Ky.,  251. 

Code  cited  and  construed:     Sec.  2579  (S.). 


FROM  WILSON 


Appeal  from  the  Chancery  Court  of  Wilson  County. 
— J.  W.  Stout,  Chancellor. 

Jno.  R.  Aust  and  W.  R.  Chambers,  for  appellant. 
A.  A.  Adams,  for  appellee. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

This  suit  was  instituted  by  the  Central  Hospital  for 
the  Insane  against  A.  A.  Adams,  guardian,  to  recover 
compensation  for  keeping  defendant's  ward,  who  is  a 
lunatic,  as  an  inmate  of  said  hospital  for  the  insane. 
A  portion  of  the  account  is  not  within  six  years  prior 
to  the  bringing  of  suit,  and  the  defendant  pleads  the 
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statute  of  limitations  on  that  portion  of  the  account. 
Complainant  takes  the  position  that  the  hospital  for 
the  insane  is  an  agency  of  the  State,  and  as  such  no 
statute  of  limitations  will  run  against  it. 

The  authorities  in  the  main  concur  in  holding  that 
local  public  corporations,  such  as  municipalities,  coun- 
ties, and  school  districts,  are  amenable  to  the  statute 
of  limitations  with  regard  to  property  or  contract 
rights  which  the  corporation  claims  for  its  own  con- 
venience as  a  corporation.  In  such  cases  it  is  held  not 
to  represent  the  sovereign,  but  only  itself  and  the 
parties  directly  or  locally  interested. 

But  in  such  cases  where  it  represents  the  whole  people, 

such  as  the  use  of  streets,  squares,  parks,  etc.,  which 
have  been  dedicated  to  the  public,  many  authorities 

hold  that  the  statute  of  limitations  will  not  apply,  and 
this  is  the  rule  in  Tennessee.  Memphis  v.  Looney,  9 
Baxt.,  130;  Dillon  on  Municipal  Corporations,  vol.  2, 
sec.  533. 

In  an  action  by  school  directors  of  a  township  having 
the  custody,  care,  and  title  of  all  schools,  and  school- 
house  sites,  to  recover  in  ejectment  possession  of 
school  property,  it  was  held  that  the  people  of  the 
State  in  general  have  no  interest  in  common  with  the 
inhabitants  of  a  school  district,  in  the  schoolhouse  site 
or  the  proceeds  of  it.  Bron?n  v.  Tmstees  of  Schools, 
224  111.,  184,  79  N.  E.,  579, 115  Am.  St.  Rep.,  146,  8  Ann. 
Cas.,  96.  This  case  holds  as  does  the  court  in  Mem- 
phis V.  Looney,  supra,  that  statutes  of  limitation  do  not 
run  against  coimties  and  municipalities  in  matters  re- 
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specting  strictly  public  rights  as  distinguished  from 
private  and  local  rights. 

The  same  doctrine  is  announced  in  25  Cyc.  1009.  The 
author  there  goes  on  further  to  say : 

''Public  corporations,  such  as  lunatic  asylums  or 
school  districts,  are,  when  clothed  with  capacity  to 
sue  and  be  sued,  amenable  to  the  plea  of  the  statute  of 
limitations. ' ' 

On  that  subject  the  text  cites  the  case  of  McClanahan 
V.  Western  Lumatic  Asylum,  88  Va.,  466,  13  S.  E.,  977, 
and  Western  Lunatic  Asylwm  v.  Miller ,  29  W.  Va.,  326, 
1  S.  E.  740,  6  Am.  St.  Rep.,  644.  These  two  cases  in- 
volve the  direct  question,  and  it  was  held  that  the 

asylum,  being  a  corporation,  an  organized  legal  entity 
and  personality  in  law,  with  power  to  sue  and  be  sued, 

plead  and  be  impleaded,  was  amenable  to  all  legal  de- 
fenses which  pertain  to  private  persons. 

In  the  Virginia  case,  the  court  cited  Bank  of  the 
United  States  v.  Planters'  Bank  of  Georgia,  9  Wheat., 
904,  6  L.  Ed.,  244,  holding  that  the  State  of  Georgia, 
by  giving  the  bank  the  capacity  to  sue  and  be  sued, 
stripped  itself  of  its  sovereign  character  so  far  as  re- 
spected the  transactions  of  the  bank,  and  waived  all 
the  privileges  of  that  character,  though  the  State  held 
an  interest  in  the  bank. 

In  the  West  Virginia  case  the  law  applicable  is  stated 
as  follows: 

*  *  Public  corporations,  whether  they  are  municipal  or 
mere  agencies  of  the  State,  are  all  more  or  less 
branches  of  the  government  and  necessarily  clothed 


7  Thompson]  DECEMBER  TERM,  1915.  433 

Hospital  for  Insane  v.  Adame. 

with  attributes  and  incidents  of  sovereignty,  yet  when 
they  are  clothed  with  the  capacity  to  sue  and  be  sued, 
to  have  a  common  seal,  to  take  and  hold  property  and 
transact  business,  they  are  governed  by  the  same  laws, 
rules  and  regulations  and  subject  to  the  same  limita- 
tions that  natural  persons  are,  except  so  far  as  they 
may  be  exempted  or  relieved  by  positive  law. '  * 

McClcmahcm  v.  Western  Lunatic  Asylum,  supra,  was 
overruled  in  Eastern  State  Hospital  v.  Graves,  105  Va., 
151,  52  S.  E.,  837,  3  L.  R.  A.  (N.  S.),  746,  8  Ann.  Cas., 
701,  holding  that  the  hospital,  being  a  mere  agency  of 
the  State,  owned  and  controlled  by  it,  all  charges  im- 
posed upon  its  inmates  or  their  estates  for  taking  care 
of  and  maintaining  them  are  for  the  benefit  of  the 
State,  and,  when  collected,  go  to  the  support  of  the 
hospital  as  much  as  the  money  appropriated  out  of  the 
public  treasury.  If  not  collected,  the  loss  falls  wholly 
upon  the  State;  and,  if  there  is  a  recovery,  it  will  be 
for  the  benefit  of  the  State  and  the  State  alone,  not 
for  the  benefit  of  the  directors,  nor  for  the  benefit  of 
any  subordinate  division  of  the  State,  but  for  the 
whole  people — the  State  at  large. 

This  decision  followed  Maia  v.  Eastern  State  Hos- 
pital, 97  Va.,  507,  34  S.  E.,  617,  47  L.  R.  A.,  577,  holding 
that  the  hospital  exists  for  purely  governmental  pur- 
poses, is  a  public  corporation  governed  and  controlled 
by  the  State,  and  acts  exclusively  as  an  agency  of  the 
State  for  the  protection  of  society  and  for  the  pro- 
motion of  the  best  interests  of  the  unfortunate  people 
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of  the  commonwealth,  of  insane  and  disordered  minds ; 
that  it  has  no  stockholders,  no  members  even,  except 
directors  having  no  interest  in  it  or  its  affairs,  who  are 
appointed  by  the  governor,  by  and  with  the  consent 
of  the  senate,  and  are  in  fact  public  rather  than  cor- 
porate officials,  endued  with  corporate  being  for  a  more 
convenient  administration  of  the  duties  imposed  upon 
them  by  law,  and  are  made  liable  to  fines  for  any  fail- 
ure to  perform  their  duties. 

Eastern  State  Hospital  v.  Graves,  supra,  was  cited 
approvingly  in  State  v.  Moore,  90  Kan.,  756,  136  Pac, 
233  (1913),  and  it  was  held  that  the  function  of  main- 
taining an  asylum  for  the  insane  is  governmental,  and 
the  statute  does  not  run  against  the  State  with  respect 
to  a  claim  in  connection  therewith.  That  was  a  suit 
directly  in  the  name  of  the  State  for  the  asylum. 

Analogous  to  the  question  here  is  the  well-settled 
rule  that  a  charitable  corporation  created  by  the  State 
itself  for  governmental  purposes  solely,  owned  and 
maintained  by  the  State,  and  engaged  in  the  discharge 
of  its  public  duties,  from  the  performance  of  which  it 
derives  no  benefit,  is,  as  an  agency  of  the  State,  unless 
otherwise  expressly  provided  by  statute,  exempt  from 
liability  to  a  private  action  for  negligence  in  the  dis- 
charge of  its  duties.  Lyle  v.  National  Home  for  Dis- 
abled Volunteer  Soldiers  (C.  C.  Opinion  by  Judge  San- 
ford),  170  Fed.,  845,  and  cases  cited,  especially  Over- 
holser  v.  National  Borne,  68  Ohio  St.,  236,  67  N.  E., 
487,  62  L.  R.  A.,  936,  96  Am.  St.  Rep.,  658;  Moody  v. 
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State  Prison,  128  N.  C,  12,  38  S.  E.,  131,  53  L.  R.  A., 
855 ;  Williamson  v.  Louisville  Industrial  School,  95  Ky., 
251,  24  S.  W.,  1065,  23  L.  R.  A.,  200,  44  Am.  St.  Rep., 
243. 

There  are  three  hospitals  for  the  insane  in  this  State, 
the  Central  Hospital  for  the  Insane,  near  Nashville, 
the  Eastern  Hospital  for  the  Insane,  near  Knoxville, 
the  Western  Hospital  for  the  Insane,  near  Bolivar, 
each  of  which  is  by  statute  a  body  politic  and  cor- 
porate by  its  respective  name  as  given. 

It  is  provided  by  section  2579  of  Shannon's  Code, 
applying  to  said  hospitals  for  the  insane,  as  follows : 

''Each  of  said  corporations  shall  have  a  common 
seal;  and,  in  its  corporate  name  and  capacity,  each 
may  acquire  property,  real  and  personal,  by  gift  or 
otherwise,  and  hold,  sell,  and  convey  the  same  for  the 
uses  and  purposes  of  its  creation  and  sue  and  be  sued 
in  the  same  manner  as  a  natural  person." 

By  this  statute  the  State  has  waived  its  immunity 
from  suit  so  far  as  it  is  interested  in  this  corporation, 
and,  to  the  extent  that  it  may  acquire  property,  real 
and  personal,  hold,  sell,  and  convey  the  same,  sue  and 
be  sued,  in  the  same  manner  as  a  natural  person,  it 
exercises  functions  of  a  private  corporation. 

The  two  cases  from  Virginia  and  West  Virginia,  re- 
spectively, above  mentioned,  do  not  seem  to  regard 
that  consideration,  brought  out  so  clearly  in  Eastern 
State  Hospital  v.  Graves,  to  the  effect  that  the  recovery 
on  a  suit  of  this  character  is  entirely  for  the  benefit  of 
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the  State  and  goes  to  the  support  of  the  hospital,  a 
public  charity,  owned  and  controlled  for  the  benefit  of 
the  whole  people  of  the  State. 

This  occurs  to  us  to  be  the  most  material  considera- 
tion in  the  matter.  While  the  hospital  for  the  insane 
is  a  body  politic  and  corporate,  created  by  the  State, 
it  is  merely  a  vehicle  to  carry  out  the  purposes  of  the 
State  in  the  maintenance  of  a  public  charity,  which  is 
for  the  benefit  of  the  whole  people  of  the  State.  It  is 
supported  by  the  public  revenues. 

The  recovery  in  this  case  will  go  directly  to  assist 
the  State  in  caring  for  the  inmates  who  are  the  depend- 
ent wards  of  the  State's  bounty. 

These  hospitals  for  the  insane  do  not  serve  a  mere 
local  purpose.  The  State,  in  giving  to  the  hospitals 
for  the  insane  some  of  the  attributes  of  a  private  cor- 
poration, did  not  divest  these  organizations  of  their 
public  attributes.  The  hospitals  and  all  their  property 
are  controlled  by  the  oflScers  of  the  State.  This  ques- 
tion falls  directly  within  and  is  governed  by  the  prin- 
cipals stated  in  Memphis  v.  Looney,  there  discussed  as 
to  municipal  corporations,  that  as  respects  public 
rights  the  statutes  of  limitation  do  not  apply. 

We  believe  the  holding  in  the  last  Virginia  case 
above  mentioned,  Eastern  Hospital  v.  Graves,  over- 
ruling the  former  Virginia  case,  states  the  true  rule, 
notwithstanding  the  forceful  views  expressed  in  the 
former  case,  and  also  in  the  West  Virginia  case  which 
it  followed. 
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The  decree  of  the  chancellor  sustained  the  plea  of 
the  statute  of  limitations,  but  granted  relief  in  other 
respects.  That  decree  is  modified  by  this  court  so  as 
to  allow  a  recovery  for  the  whole  amount  sued  for. 
The  cause  will  be  remanded  to  the  chancery  court  of 
Wilson  county  to  enforce  the  recovery. 
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W.  P.  Allen  v.  H.  B.  Chambeblain  et  al. 
{Nashville.    December  Term,  1915.) 

1.  MASTER  AND  SERVANT.     Vice  principal.     Section  foreman. 

» 

A  railroad  section  foreman  is  a  superior  servant  to  the  laborers 
In  hie  gang  and  a  vice  principal.     (Post,  pp.  440,  441.) 

Cases  cited  and  approved:  Railroad  v.  Northington,  91  Tenn., 
56;    Elec.  Ry.  Co.  v.  Lawson,  101  Tenn.,  406;    Gann  v.  Railroad, 

101  Tenn.,  aSO;  Railroad  v.  Edwards,  111  Tenn.,  31;  Railroad 
V.  Bolton,  99  Tenn.,  276;    Railroad  v.  Edwards,  111  Tenn.,  31. 

2.  MASTER    AND    SERVANT.      Injuries    to    servant.      "Fellow 
servant." 

Where  a  railroad  employee,  member  of  a  section  crew  and  riding 
on  a  hand  car  in  charge  of  the  section  foreman,  who  permitted 
it  to  run  at  high  speed,  was  injured  by  the  latter's  negligence 
in  suddenly  applying  the  brake,  the  road  was  not  liable,  since 
in  taking  part  in  the  active  operation  of  the  hand  car  the  fore- 
man became  a  fellow  servant  of  the  injured  employee;  con- 
struction, preparation,  and  preservation  being  duties  that  the 

law  imposes  primarily  upon  the  master,  but  operation  being  a 
duty  imposed  upon  the  servant.     (Postf  pp.  441-446.) 

Cases  cited  and  approved:  Tills  v.  Railroad  Co.,  20  L.  R.  A.  (N. 
S.),  434:  Railroad  v.  Martin.  87  Tenn.,  398;  Hopkins  v.  Rail- 
road, 96  Tenn..  409:  Northern  Pac.  Ry.  Co.  v.  Charless,  162  U. 
S.,  359:  Railway  v.  Northington,  91  Tenn..  56;  Railroad  v. 
Baldwin,  113  Tenn.,  409;  Electric  Ry.  Co.  v.  Lawson,  101  Tenn., 
406. 

Cases  cited  and  distinguished:     National  Fertilizer  Co.  v.  Travis, 

102  Tenn..  16:  Railroad  v.  Edwards,  111  Tenn.,  31;  St.  Louis, 
etc..  Ry.  Co.  v.  Needham.  63  Fed..  107:  Railroad  v.  Dillard,  114 
Tenn.,  240. 
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3.    MASTER  AND  SERVANT.     Fellow  servant.    Question  of  law. 

Where  the  facts  are  stated,  the  question  whether  a  person  Is  a 
fellow  servant  or  a  superior  is  of  law  for  the  court.     (Po8t,  pp. 

441446.) 


FROM    PUTNAM. 


Appeal  from  the  Circuit  Court  of  Putnam  County  to 
the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — C. 
E.  Snodgeass,  Judge.  .     . 

0.  K.  HoLLABAY  and  Wynne  F.  Clouse,  for  appel- 
lant. 

Walteb  Stokes  and  Algood  &  Finley,  for  appellees. 

Mb.  Justice  Green  delivered  the  opinion  of  the 
Court.  • 

This  suit  was  brought  by  plaintiff  below  against  the 
receivers  of  the  Tennessee  Central  Railroad  Company 
to  recover  damages  for  personal  injuries  sustained  by 
him  while  in  the  employ  of  said  receivers.  There  was 
a  directed  verdict  in  favor  of  the  defendants  below.  On 
appeal  this  judgment  was  reversed  by  the  court  of 
civil  appeals,  and  the  case  is  before  us  on  petition  for 
certiorari. 

The  plaintiff  below  was  a  section  hand,  and  was 
thrown  from  a  hand  car,  run  over  by  the  car,  and 
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severely  injured.  He  belonged  to  a  crew  which  work- 
ed on  that  portion  of  the  railroad  in  the  neighborhood 
of  Baxter  and  Silver  Point,  in  Putnam  county. 

On  the  morning  of  the  accident  there  was  a  freight 
wreck  at  Silver  Point,  and  this  section  crew  who  were 
working  near  Baxter  were  directed  to  get  on  the  hand 
oar,  go  to  the  scene  of  the  wreck,  and  aid  in  clearing 
it  away.  One  Crownover,  a  section  boss  or  section 
foreman,  was  in  charge  of  the  crew.  The  hand  car 
was  a  lever  car.  Two  other  workmen  were  on  the 
rear,  and  Crownover,  the  section  boss,  was  somewhere 
about  the  center  of  the  car  with  his  foot  on  a  brake 
which  controlled  the  speed  of  the  car.  Some  distance 
before  reaching  the  scene  of  the  wreck  there  was  a  long 
hill  down  which  the  car  ran  by  force  of  gravity.  Plain- 
tiff below  was  holding  to  a  pick  handle,  when,  on  near- 
ing  the  wreck,  plaintiff's  proof  tends  to  show  that  the 
car,  running  at  a  very  high  rate  of  speed,  was  suddenly 
checked  by  an  application  of  the  braljjC  by  Crownover, 
and  plaintiff  was  thrown  off  in  front  of  the  car  and 
received  the  injuries  for  which  he  sues. 

The  negligence  alleged  is  the  excessive  speed  of 
the  car  and  the  sudden  application  of  the  brake. 

It  is  well  settled  in  Tennessee  that  a  railroad  sec- 
tion foreman  is  a  superior  servant  to  the  laborers  in 
his  gang;  that  he  is  a  vice  principal,  and  the  alter  ego 
of  the  master  respecting  these  laborers.  Railroad  v. 
Northington,  91  Tenn.,  56,*  17  S.  W.,  880,  16  L.  E.  A., 
268;  Elec.  Ry.  Co.  v.  Lawson,  101  Tenn.,  406,  47  S.  W., 
489 ;  Gami  v.  Railroad,  101  Tenn.,  380,  47  S.  W.,  493, 
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70  Am.  St.  Eep.,  687;  Railroad  v.  Edwards,  111  Tenn., 
31,  76  S.  W.,  897. 

In  Gann  v.  Railroad,  supra,  it  was  held,  however, 
that  the  act  of  the  section  foreman  in  charge  of  a 
hand  car  in  applying  the  brake  and  suddenly  stopping 
th6  car  so  as  to  throw  off  and  injure  one  of  the  labor- 
ers was  the  act  of  a  fellow  servant,  and  that  under 
such  circumstances  the  railroad  company  would  not 
be  liable  to  the  injured  employee.  To  the  same  effect 
see  Railroad  v.  Bolton,  99  Tenn.,  276,  41  S.  W.,  442, 
and  the  doctrine  of  both  of  these  cases  was  reaflSrmed 
in  Railroad  v.  Edwards,  111  Tenn.,  31,  76  S.  W.,  897. 

The  principle  of  these  decisions  is  that  the  superior 
servant  who  undertakes  to  perform  the  work  of  a 
fellow  servant  is,  as  to  that  particular  work,  a  fellow 
servant,  and  his  negligence  in  such  case  is  that  of  a 
fellow  servant  and  not  that  of  a  vice  principal,  al- 
though, generally  speaking,  he  is  a  vice  principal. 

The  circuit  judge  thought  the  cases  just  referred  to 
controlling,  and  consequently  directed  a  verdict  in 
favor  of  the  defendants  below.  We  think  he  was  cor- 
rect. 

It  should  be  stated  in  this  connection  that  this  court 
has  at  no  time,  as  seems  to  be  intimated  on  this  record, 
departed  from  the  rule  laid  down  in  Gann  v.  Railroad, 
supra,  but,  on  the  contrary,  that  case  was  approved 
in  Railroad  v.  Edwards,  supra,  and  has  been  followed 
in  several  unreported  cases.  While  Gann  v.  Railroad 
is  not  in  harmony  with  cases  in  some  other  jurisdictions, 
•  it  has  always  been  adhered  to  by  this  court,  and  is  in 
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accord  with  the  weight  of  authority.  See  note  under 
Tills  V.  Railroad  Co.,  in  20  L.  R.  A.  (N.  S.),  434. 

It  is  argued  that  there  is  proof  in  the  record  show- 
ing it  to  have  heen  the  duty  of  this  foreman  to  handle 

the  brake.  Suppose  that  be  true.  Nevertheless  hand- 
ling the  brake  was  none  the  less  an  act  of  service. 

There  was  nothing  to  submit  to  the  jury.    The  rule  in 

Tennessee  is  that : 

'*The  facts  being  stated,  the  question  of  whether  a 
person  is  a  fellow  servant  or  a  superior  is  one  of  law 
for  the  court. ' '  National  Fertilizer  Company  v.  Travis, 
102  Tenn.,  16,  21,  49  S.  W.,  832,  833. 

The  foreman  testified  that  he  was  not  specially  re- 

4 

quired  to  use  the  brake ;  that  any  of  the  hands  on  the 
car  might  have  used  it.  If  he  had  been  directed  to 
handle  the  brake  himself  the  case  would  nevertheless 
fall  under  Railroad  v.  Martin,  87  Tenn.,  398,  10  S.  W., 
772,  3  L.  R.  A.,  282,  and  Hopkins  v.  Railroad,  96  Tenn., 
409,  34  S.  W.,  1029,  32  L.  R.  A.,  354,  In  these  cases, 
owing  to  the  absence  of  conductors,  the  engineers  were 
left  in  charge  of  the  trains.  It  was  held  in  both  cases 
that  the  masters  were  not  liable  for  the  negligent  acts 
of  the  engineers  causing  injuries  to  brakemen ;  the  en- 
gineers not  having,  in  fact,  assumed  any  control  over 
the  brakemen,  and  the  injuries  having  been  caused  by 
the  negligent  performance  of  service  duties  imposed 
upon  such  engineers  by  the  rules  of  the  railroad  com- 
panies. In  both  of  these  cases  brakemen  were  thrown 
oflf  the  trains  by  the  sudden  application  of  the  brakes 
by  the  two  engineers. 
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To  determine  whether  a  particular  act  is  that  of  a 
fellow  servant  or  vice  principal,  this  court  has  de- 
clared : 

''The  most  general  test  is  that,  in  order  to  be  a  vice 
principal,  a  servant  must  so  far  stand  in  the  place  of 
his  master  as  to  be  charged  in  the  particular  matter 
with  the  performance  of  a  duty  towards  the  inferior 
which,  under  the  law,  the  master  owes  to  such  ser- 
vant." Railroad  v.  Edwards,  111  Tenn.,  31,  43,  76  S. 
W.,  897,  899. 

The  court  has  also  pointed  out  that  it  is  the  duty 
of  the  master  to  use  ordinary  care  to  construct  and  pre- 
pare the  place  of  work  and  the  instrumentalities  for 
work,  and  to  preserve  in  safe  condition  the  place  of 
work  and  the  instrumentalities  for  work.  To  work  at 
such  place,  however,  and  to  use  the  instrumentalities 
provided,  is  the  duty  of  the  servant.  In  other  words, 
construction,  preparation,  and  preservation  are  duties 
that  the  law  imposes  primarily  upon  the  master.  Op- 
eration is  a  duty  imposed  upon  the  servant. 

''The  line  of  demarcation  .  .  .  between  the  ab- 
solute duty  of  the  master  and  the  duty  of  the  servants 
is  the  line  that  separates  the  work  of  construction,  prep- 
aration, and  preservation  from  the  work  of  operation. 
Is  the  act  in  question  work  required  to  construct,  to 
prepare,  to  place  in  a  safe  location,  or  to  keep  in  re- 
pair the  machinery  furnished  by  the  employer!  If  so, 
it  is  his  personal  duty  to  exercise  ordinary  care  to 
perform  it.  Is  the  act  in  question  required  to  properly 
*  and  safely  operate  the  machinery  furnished,  or  to  pre- 
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vent  the  safe  place  in  which  it  was  furnished  from  be- 
coming dangerous  through  its  negligent  operation  t 
If  so,  it  is  the  duty  of  the  servants  to  perform  that  act, 
and  they,  and  not  the  master,  assume  the  risk  of  negli- 
gence in  its  performance.'*  St  Louis,  etc.,  Ry,  Co.  v. 
Needham,  63  Fed.,  107, 11  C.  C.  A.,  56,  25  L.  R.  A.,  833; 
Railroad  v.  DUlard,  114  Tenn.,  240,  249,  86  S.  W.,  313, 
69  L.  B.  A.,  746,  108  Am.  St.  Rep.,  894,  4  Ann.  Cas., 
1028. 

Handling  the  brake  on  this  hand  car  was  merely  an 
incident  to  the  operation  of  the  car.  It  was  the  act  of  a 
servant.  The  master,  having  provided  a  safe  roadbed, 
a  hand  car  in  good  condition,  and  having  exercised  due 
care  in  the  selection  of  servants  to  operate  this  instru- 
mentality, was  not  liable  for  the  negligence  of  one  of 
these  servants  in  such  operation. 

It  is  further  insisted  that : 

''The  regulation  of  the  speed  of  the  hand  car  and 
the  designating  of  the  point  at  which  it  would  stop  were 
matters  of  control  and  direction  assumed  by  Crown- 
over  and  properly  belonged  to  him  as  vice  principal." 

We  find  ourselves  unable  to  agree  to  this  contention. 
The  running  and  stopping  of  the  hand  car  were  mere 
details  of  its  operation.  If  the  car  was  allowed  to 
run  at  an  excessive  rate  of  speed,  this  was  simply  a 
matter  of  negligent  handling  of  a  safe  instrumentality. 
The  negligence  of  the  foreman  in  this  particular,  tested 
by  the  rules  above  stated,  was  the  negligence  of  a  fel- 
low servant. 
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The  supreme  court  of  the  IJnited  States  has  express- 
ly held  that  the  negligence  of  a  section  boss  or  foreman 
in  running  a  hand  car  at  too  high  a  rate  of  speed  while 
carrying  his  gang  of  men  is  not  the  neglect  of  any  duty 
which  the  master  is  bound  to  perform,  but  is  that  of  a 
fellow  servant  of  the  members  of  his  gang.  Northern 
Pacific  Ry.  Co.  v.  Charless,  162  XJ.  S,,  359, 16  Sup.  Ct, 
848,  40  L.  Ed.,  999. 

So  we  must  conclude  that  the  negligence  of  this  fore- 
man in  the  application  of  the  brake  and  his  negligence 
in  allowing  the  car  to  run  at  an  excessive  speed  amount- 
ed to  nothing  more  than  the  negligent  use  of  a  proper 
appliance  furnished  by  the  master.  The  acts  of  the 
foreman  were  therefore  not  acts  done  in  the  discharge 
of  any  duty  which  the  law  devolved  primarly  upon  the 
master.    4  Thompson  on  Negligence,  section  4918. 

The  case  of  Railway  v.  Northington,  91  Tenn.,  56, 17 
S.  W.,  880, 16  L.  R.  A.,  268,  relied  on  by  plaintiff  below, 
is  readily  distinguishable  from  the  case  under  consid- 
eration. In  Railroad  v.  Northington,  the  section  boss 
permitted  two  boxes  to  be  so  placed  on  a  push  car 
ahead  of  a  hand  car  that  the  boxes  struck  the  platform 
of  a  station  as  the  car  passed,  and  injured  one  of  the 
workmen  riding  on  it.  Such  conduct  of  the  foreman 
was  tantamount  to  putting  the  section  men  to  work  in 
an  unsafe  place.  Likewise  the  push  car  with  the  boxes 
so  placed  thereon  was  an  unsafe  appliance.  Such  neg- 
ligence was  a  breach  of  the  master's  duty  to  use  ordi- 
nary care  in  the  work  of  construction  or  preparation, 
and  the  acts  of  the  foreman  in  this  respect  were  clearly 
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those  of  a  vice  principal.  In  Railroad  v.  Baldwin^  113 
Tenn.,  409,  82  S.  W.,  487,  67  L.  R.  A.,  340,  3  Ann,  Cas., 
916,  and  Electric  Ry.  Co.  v.  Lawson,  101  Tenn.,  406,  47 
S.  W.,  489,  the  employees  were  injured  as  the  result 
of  negligent  orders  given  by  the  superior  servants.  It 
was  held  in  these  cases  that  the  giving  of  orders  is  es- 
sentially the  province  of  the  master  or  his  representa- 
tive. 

The  judgment  of  the  court  of  civil  appeals  is  revers- 
ed, and  that  of  the  circuit  court  ip  affirmed. 
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Nashville,  C.  &  St.  L.  Ey.  v.  Juua  E.  Bolton. 
{Nashville.    December  Term,  1915.) 

1.  LIMITATION  OF  ACTIONS.    Commencement  of  action.    New 

action.     Statute.     Construction. 

Shannon's  Code,  sec.  4446,  providing  that,  if  an  action  is  com- 
menced within  the  time  limited,  hut  judgment  is  rendered 
against  the  plaintiff  on  any  ground  not  concluding  his  right  of 
action,  or  where  the  judgment  is  rendered  for  the  plaintiff  and 
and  is  arrested  or  reversed  on  appeal,  plaintiff  may  commence 
a  new  action  within  one  year,  is  remedial,  and  should  be  lib- 
erally construed  in  furtherance  of  its  purpose.    {Po8t,  p.  460.) 

Code  cited  and  conetrued:     9ec.  4446  (S.) 

2.  LIMITATION   OF  ACTIONS.      Nonsuit.     Statute. 

Under  such  statute,  the  taking  of  a  voluntary  nonsuit  entitles  a 

plaintiff  to  the  year  in  which  to  begin  a  second  suit.     {Post, 
pp.  450,  451.) 

Cases  cited  and  approved:  Memphis,  etc.,  R.  Co.  v.  Pillow,  56 
Tenn.,  248;  Hooper  v.  Atlanta,  etc.,  R.  Co.,  106  Tenn.,  28;  La 
FoUyette  Coal,  etc.,  Co.  v.  Minton,  117  Tenn.,  415. 

3.  LIMITATION  OF  ACTIONS.     Dismissal.     New  suit.    Statute. 

Such  statute  applies  to  actions  in  equity  as  well  as  to  actions  at 
law,  and  the  plaintiffs  failure  to  file  a  declaration  which  re- 
sults in  a  dismissal  of  a  suit  does  not  prevent  the  bringing  of 
a  new  suit.    {Post,  pp,  460,  461.) 

4.  LIMITATION    OF   ACTIONS.      Voluntary   nonsuit.      New   ac- 

tion.    Statute.     "Reversed." 

Under  such   statute,  plaintiff,   who   obtained  a  judgment  which 

was  reversed  and  remanded,  and  who  after  remand  took  a  vol- 

«untary  nonsuit,  might  commence  a  new  action  within  the  year 

following  the  nonsuit,  and  was  not  required  to  commence  such 

action  within  one  year  from  reversal,  as  the  word  "reversed" 
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means  a  reversal  of  the  judgment  nisi  that  terminates  in  the 

appellate  court,  the  suit  without  an  adjudication  of  the  merits, 
and  not  a  reversal  with  a  remand  for  a  new  trial.     {Post,  pp. 

45M56.) 

Acts  cited  and  construed:  Acts  1715,  ch.  27.  sec.  6;  Acts  ISld, 
ch.  28,  sec.  3. 

Cases  cited  and  approved:  Hutter  v.  Paige  Iron  Works,  127  111. 
App.,  177;  Lawrence  v.  Shreve,  26  Mo.,  492;  Strottman  v.  St. 
Louis,  etc.,  R.  Co.,  228  Mo.,  154;  Stuber  v.  Railroad,  113  Tenn., 
305;    Railroad  v.  Bentz,  108  Tenn.,  670. 

Cases  cited  and  distinguished:  Arnett  v.  Coffey,  5  Colo.  App., 
560;  Carroll  v.  Alabama,  etc.,  R.  Co.  (C.  C),  60  Fed.,  549; 
Napier  v.  Foster,  80  Ala.,  379. 

Code  cited  and  construed:     Sec.  2755   (1858.) 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Thos.  E.  Matthetws,  Judge. 

Claude  WalIiER,  W.  B.  Lamb  and  Frank  Slemons, 
for  plaintiff  in  error. 

W.  H.  Washington  and  Jno.  B.  Daniel,  for  defend- 
ant in  error. 

Mb.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  in  the  circuit  court  of  David- 
son county  by  the  defendant  in  error,  the  widow  of  Wil- 
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liam  H.  Bolton,  to  recover  damages  for  the  alleged 
wrongful  death  of  the  husband  who  was  an  engineer  in 
the  employ  of  the  railway  company. 

An  earlier  suit  on  the  same  cause  of  action  had  been 
commenced  and  prosecuted  by  the  widow  in  the  circuit 
court  of  Grundy  county.  At  one  stage  in  the  history 
of  that  first  suit  a  judgment  was  recovered  by  her ;  the 
railway  company  appealed  to  this  court,  where  the 
judgment  was  reversed  and  the  cause  remanded  to  the 
circuit  court  of  Grundy  county.  After  remand,  the 
widow,  as  plaintiff,  took  a  voluntary  nonsuit,  and  with- 
in one  year  thereafter  began  the  present  suit  in  David- 
son county. 

The  railway  company  interposed  as  a  defense,  the 
general  statute  of  limitation  of  one  year  in  relation  to 
actions  for  wrongful  death. 

The  circuit  judge  held  against  this  defense,  and  ren- 
dered judgment  on  a  verdict  of  the  jury  against  the 
railway  company.  The  court  of  civil  appeals  (Judge 
Higgins  not  sitting  and  Judge  Hall  dissenting)  re- 
versed this  ruling,  on  an  appeal  to  that  court  by  the  de- 
fendant in  the  court  below. 

The  widow  by  petition  for  certiorari  seeks  a  reversal 
of  the  ruling  at  our  hands. 

The  position  of  the  defendant  railway  for  aflSrmance 
is  that  the  new  action  must  have  been  commenced  with- 
in one  year  from  the  date  of  the  reversal  of  the  judg- 
ment in  this  court,  and  that  since  more  than  a  year  had 
elapsed  before  the  present  action  was  brought,  the  suit 
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is  barred,  notwithstanding  it  was  begun  within  the  year 
next  following  the  voluntary  nonsuit. 

The  staute  providing  for  such  new  action  is  section 
4446  of  Code  (Shannon),  which  reads  as  follows: 

*  *  If  the  action  is  commenced  within  the  time  limited, 
but  the  judgment  or  decree  is  rendered  against  the 
plaintiff  upon  any  ground  not  concluding  his  right  of 
action,  or  where  the  judgment  or  decree  is  rendered  in 
favor  of  the  plaintiff,  and  is  arrested,  or  reversed  on 
appeal,  the  plaintiff,  or  his  representatives  and  privies, 
as  the  case  may  be,  may  from  time  to  time,  commence 
a  new  action  within  one  year  after  the  reversal  or  ar- 
rest." 

Counsel  of  both  parties  and  the  court  of  civil  appeals 
say  that  the  question  thus  presented  is  one  of  first  im- 
pression  in  this  State,  and  our  investigation  demon- 
strates the  correctness  of  the  statement. 

The  statute  is  remedial,  and  should  be  liberally  con- 
strued in  furtherance  of  its  purpose.  The  decisions  of 
this  court  have  given  a  liberal  construction  to  the  stat- 
ute ;  from  almost  every  angle  questions  have  been  pre- 
sented. 

Differing  from  the  courts  of  some  other  jurisdia- 
tions,  it  has  been  held  that  the  taking  of  a  voluntary 
nonsuit  entitles  a  plaintiff  to  the  year  in  which  to  begin 
a  second  suit.  Memphis,  etc,  R.  Co.  v.  Pillow,  9  Heisk. 
(56  Tenn.),  248;  Hooper  v.  Atlanta,  etc,  R.  Co.,  106 
Tenn.,  28,  60  S.  W.,  607,  53  L.  R.  A.,  931.  So  differing, 
this  court  has  held  that  the  statute  applies  to  actions 
in  equity  as  well  as  to  actions  at  law,  and  that  plain- 


7  Thompson]  DECEMBER  TERM,  1915.  451 

Railroad  v.  Bolton. 

tiff's  failure  to  file  a  declaration,-  which  results  in  a 
dismissal  of  his  suit,  does  not  prevent  the  bringing  of 
a  new  suit.  La  Follyette  Coal,  etc.,  Co.,  v.  Minton,  117 
Tenn.,  415, 101  S.  W.,  178,  11  L.  R.  A.  (N.  S.),  478. 

Passing  to  a  consideration  of  the  immediate  ques- 
tion: Is  the  one  year  allowed  for  the  bringing  of  a 
new  suit  to  be  computed  from  the  date  of  such  a  re- 
versal or  from  the  date  of  the  nonsuit  f 

Statutes,  similar  in  terms  to  ours,  are  in  effect  in  sev- 
eral other  States,  and  the  decisions  therein,  while  com- 
paratively few  in  number  on  the  point,  are  in  opposi- 
tion to  the  contention  of  the  defendant  company. 

The  position  of  the  railway  company  is  supported  by 
a  dictum  incorporated  in  the  opinion  of  the  court  in 
Arnett  v.  Coffey,  5  Colo.  App.,  560,  39  Pac,  894.  It 
there  appeared  that  suit  had  been  brought  by  the  ap- 
pellee against  the  appellants  to  set  aside  a  conveyance 
of  real  estate  for  fraud.  It  was  averred  in  the  com- 
plaint that  the  fraud  first  came  to  plaintiff's  knowledge 
in  November,  1888.  A  judgment  was  entered  in  favor 
of  plaintiff,  defendants  appealed,  and  in  the  appellate 
court  there  was  a  reversal  and  remand.  In  the  lower 
court  plaintiff  dismissed  his  suit,  and  a  second  judg- 
ment was  rendered  in  his  favor.  On  appeal  therefrom 
it  was  said  by  the  court : 

''Section  2180  is  as  follows:  'If  in  any  action  duly 
commenced  within  the  time  herein  limited,  and  allowed 
therefor,  .  .  .  after  a  verdict  for  the  plaintiff,  the 
judgment  shall  be  arrested ;  or  if  the  judgment  for  the 
plaintiff  shall  be  reversed  on  a  writ  of  error,  the  plain- 
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tiflf  may  commence  a  new  action  for  the  same  cause,  at 
any  time  within  one  year  after  the  abatement  or  other 
determination  of  the  original  suit,  or  after  the  reversal 
of  the  judgment  therein.'  ...  It  was  barred  by 
the  provisions  of  section  2180,  even  if  we  concede  that 
the  latter  section  has  any  application  to  the  case.  It  is 
only  where  the  plaintiff's  judgment  is  reversed  on  a 
writ  of  error  that  the  additional  year  is  allowed  him, 
but  this  was  not  a  reversal  on  a  writ  of  error.  If,  how- 
ever, we  were  at  liberty  to  construe  the  statute  as  com- 
prehending cases  of  appeal,  the  plaintiff's  position  is 
no  better,  because  he  did  not  bring  his  new  action  with- 
in one  year  after  the  reversal.  It  is  true  that  the  first 
suit  was  not  at  an  end  until  its  dismissal  in  the  lower 
court  in  April,  1892 ;  and  counsel  seem  to  think  that  the 
year  allowed  the  plaintiff  within  which  to  renew  his 
action  commenced  then,  but  the  statute  does  not  so 
read.  In  no  possible  aspect  of  the  case  was  this  suit 
brought  in  time. ' ' 

This  dictum  has  been  incorporated,  erroneously  as 
we  believe,  in  the  text  of  the  article  on  Limitation  of 
Actions  in  25  Cyc.  1323,  and  the  Colorado  case  alone 
cited  as  authority. 

The  better  doctrine  is  that  the  word  ^* reversed"  in 
the  above,  and  in  similar  statutes  in  other  jurisdictions, 
should  be  construed  to  mean  a  reversal  of  a  judgment 
nisi  that  terminates,  in  the  appellate  court,  the  suit 
without  an  adjudication  of  the  merits,  and  not  to  ap- 
ply in  instances  of  reversal  with  award  of  remand  for 
new  trial. 
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In  Illinois  it  has  been  held  that  the  statute  did  not 
apply  to  a  ease  where  an  appellate  court,  not  only  re- 
versed the  judgment  entered  by  the  lower  court,  but 
also  awarded  a  venire  facias  de  novo;  and  that  it  ap- 
plied only  to  cases  in  which  judgments  were  reversed 
on  nonconcluding  grounds  and  the  cause  not  remanded. 
Hutter  V.  Paige  Iron  Works,  127  111.  App.,  177. 

In  Missouri  the  principle  is  recognized  in  that  the 
rule  appears  to  be  that  the  reversal  referred  to  in  the 
statute  is  one  in  which  the  merits  of  the  cause  have  not 
been  adjudicated  and  in  which  there  is  no  remand. 
Lawrence  v.  Shreve,  26  Mo.,  492;  Strottman  v.  St. 
Louis,  etc.,  R.  Co.,  228  Mo.,  154,  128  S.  W.,  187,  30  L. 
R.  A.  (N.  S.),  377,  388. 

In  Carroll  v.  Alabama,  etc.,  R.  Co.  (C.  C),  60  Fed., 
549,  the  nature  of  the  reversal  provided  for  in  the  Ala- 
bama statute  was  under  discussion.  It  appeared  that 
plaintiff  had  brought  an  action  in  the  State  court,  and 
recovered  a  judgment  which  was  appealed  from.  The 
supreme  court  of  Alabama  reversed  the  judgment  and 
remanded  the  cause,  Plaintff  then  dismissed  his  action 
i^  the  lower  court,  and  brought  a  second  action  in  the 
federal  court.  The  statute  of  limitation  was  pleaded 
by  the  defendant  company.    The  court  said : 

'*In  the  case  of  Napier  v.  Foster,  80  Ala.,  379,  Stone, 
C.  J.,  speaking  of  this  statute  (section  2623  of  the 
Code),  says,  in  the  opinion  of  the  court,  that: 

*^  *It  is  only  in  cases  where  some  error,  mistake,  or 
oversight  is  fatal  to  the  right  to  maintain  the  action 
in  the  form  in  which  it  is  first  brought  that  it  can  ever 
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become  necessary  to  invoke  the  provisions  of  the  stat- 
ute ;  that  the  statute  was  intended  to  relieve  parties  of 
the  consequences  of  some  error,  mistake,  or  oversight 
in  bringing  or  prosecuting  the  first  suit. ' 

'  *  It  seems  to  me,  then,  that  the  test  by  which  we  are 
to  determine  the  issue  now  before  the  court  on  the 
pleadings  is  whether  the  judgment  of  reversal  was  fatal 
to  the  plaintiff's  right  to  maintain  the  action  in  the 
form  in  which  it  was  first  brought,  or,  in  short,  whether 
the  judgment  of  reversal  rendered  necessary  the  dis- 
missal of  the  first  suit,  the  suit  in  the  city  court  of  Bir- 
mingham. Now,  was  the  dismissal  of  that  suit  ren- 
dered necessary  by  the  reversal  of  the  supreme  court  f 
It  does  not  appear  that  it  was.  It  does  not  appear  that 
the  effect  of  the  reversal  was  to  prevent  the  plaintiff 
from  recovering  in  that  suit.  The  supreme  court  held 
that  the  plaintiff  could  not  recover  in  the  case  made  on 
the  record  then  before  it,  and  that  the  lower  court  erred 
in  not  so  instructing  the  jury.  But  it  did  not  follow 
that  on  another  trial  the  plaintiff  might  not  be  able  to 
make  a  stronger  or  better  case  in  the  same  action.  The 
reversal  of  the  case  by  the  supreme  court  did  not  have 
the  effect  of  defeating  the  plaintiff's  right  to  continue 
the  suit,  and  recover  in  it.  The  reversal  did  not  render 
necessary  the  dismissal  of  that  suit.  It  was  a  volun- 
tary dismissal.  While  the  case  at  bar  may  come  within 
the  letter  of  the  statute,  is  it  not  manifestly  opposed  to 
the  spirit  of  it  T     .     .     . 

**It  seems  to  me  that  the  application  of  the  statute 
here  sought  to  be  made  would  be  very  unreasonable. 
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It  would  be  unreasonable  to  hold  that  the  legislature 
intended  to  except  from  the  operation  of  the  statute  of 
limitations  a  person  who  voluntarily  dismisses  his  suit 
because  of  some  adverse  ruling  of  the  supreme  court 
in  it,  which  did  not  render  the  dismissal  necessary,  but 
which  had  the  effect  only  of  declaring  that  on  the  facts 
of  the  case,  as  shown  by  the  record  before  it,  the  plain- 
tiff was  not  entitled  to  recover,  and  that  the  case  should 
be  remanded  for  another  trial,  wherein  the  plaintiff 
could  have  an  opportunity  of  making  a  better  case,  if 
within  his  power  to  do  so. ' ' 

It  is  worthy  of  observation  that  in  the  case  of  Sttiber 
V.  Railroad,  113  Tenn.,  305,  87  S.  W.,  411,  the  facts  gave 
opportunity  for  the  raising  of  the  question;  but  able 
counsel  of  the  railroad  company  in  that  case  did  not 
do  so.  See,  also.  Railroad  v.  Bentz,  108  Tenn.,  670,  69 
S.  W.,  317,  58  L.  R.  A.,  690,  91  Am.  St.  Rep.,  763. 

Going  now  from  a  review  of  the  precedents  to  a  con- 
sideration of  the  princple  and  policy  involved: 

The  statute  has  not  merely  letter  but  a  spirit.  That 
spirit  is  manifested  in  the  history  of  the  statute,  which 
is  the  outgrowth  of  St.  James  1,  chapter  16,  section  4, 
North  Carolina  Act  1715,  chapter  27,  section  6,  and 
Tenn.  Act  1819,  chapter  28,  section  3,  liberalized  by 
our  Code  of  1858,  section  2755.  It  is  that  a  plaintiff 
shall  not  be  finally  cast  out  by  the  force  of  any  judg- 
ment or  decree  whatsoever,  not  concluding  his  right  of 
action,  without  an  opportunity  to  sue  again  within  the 
brief  period  limited.  Further,  that  the  judgment  itself 
must  be  one  that  brings  to  a  rest  or  conclusion  the  ac- 
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tion  as  then  pitched  and  prosecuted,  whether  by.  dis- 
missal, arrest,  or  reversal.  A  reversal  with  remand  is 
not  such  a  conclusion.  It  is  but  a  temporary  check  in 
the  progress  of  the  same  suit. 

The  argument  in  behalf  of  the  railway  company  also 
proceeds  in  disregard  of  the  fact  that  a  reversal  with 
remand  often  has  back  of  it,  as  a  reason  or  unexpressed 
purpose  on  the  part  of  the  appellate  court,  the  allow- 
ance of  opportunity  to  the  plaintiff  to  take  a  nonsuit, 
if  so  advised ;  and  the  plaintiff  should  have  the  right  to 
take  such  course  in  the  circuit  court  before  the  latter 
could  properly  enter  a  judgment  concluding  him.  Why 
a  remand  at  all  if  the  plaintff  is  not  to  be  left  to  handle 
his  cause  de  novo  in  the  particular  respect? 

At  the  base  of  the  statute  is  the  thought  that  a  plain- 
tiff who  has  not  been  supine  or  dilatory  does  not  de- 
serve to  be  barred  by  the  general  statute  of  limitation 
which  is  directed  at  supineness  and  dilatoriness. 

Believing  the  ruling  of  the  court  of  civil  appeals  on 
the  point  to  be  without  basis  on  sound  principle,  the 
writ  of  certiorari  is  granted.  Its  judgment  is  modified 
because  of  this  error,  and,  as  modified,  aflSrmed. 
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Phillips  et  al.  v.  W.  A.  Booker  et  al. 
{Nashville.    December  Term,  1915.) 

1.  ELECTION  OF  REMEDIES.     Acts  constituting  election. 

An  election  of  remedies  Is  the  adoption  by  an  unequivocal  act  of 

one  of  two  existing  alternative   remedial  rights,   Inconsistent 

and  not  reconcilable  with  each  other,  the  effect  of  which  Is  to 

preclude  a  resort  by  the  plalntlfF  or  creditor  to  the  other.  (Post, 
p.  462.) 

2.  ELECTION   OF   REMEDIES.     Acts  constituting. 

Where  the  plalntlfTd  took  a  decree  against  the  defendants  B.  and 
C,  who,  as  agents  of  the  defendant  company,  had  orally  as- 
sumed a  contract  for  timber  rights  on  behalf  of  the  defendant 
R.,  there  being  but  one  credit  extended  and  one  liability,  the 
plaltlffs  could  not  proceed  later  against  the  company  as  prin- 
cipal, since,  where  both  the  agent  and  the  principal  are  sued 
together  and,  with  full  knowledge,  the  creditor  takes  Judgment 
against  the  agent,  there  is  a  decisive  act  of  election,  although 
it  does  not  result  in  satisfaction  of  the  debt,  and  his  case 
against  the  principal  for  later  judgment  must  fail,  although 

the  principal,  and  not  the  agent,  received  the  benefit  of  the 
transaction.     {Post,  pp.  462-466.) 

Cases  cited  and  approved:  TuthlU  v.  Wilson,  90  N.  Y.  423; 
Murphy  v.  Hutchinson,  93  Miss.,  643;  Gay  v.  Kelley,  109  Minn., 
101;  Kingsley  v.  Davis,  104  Mass.,  178;  Sessions  v.  Block, 
40  Mo.  App.,  569;  Tew  v.  Wolfshon,  77  App.  Div.,  454;  Coles  v. 
McKenna,  80  N.  J.  Law.  48:  Lindqulst  v.  Dickson,  98  Minn., 
369:  Priesly  v.  Femie.  3  H.  &  C.  (Exch.),  977;  Kendall  v. 
Hamilton,  Ix  R.,  4  App.  Cas.,  504;  Calder  v.  Matthews  (K.  B.), 
6  C.  P.  486;  Cross  v.  Matthews  (K.  B.),  91  Law  T.  Rep.,  500; 
^  Thompson  v  Howard,  31  Mich.,  309;  Fowler  v.  Bowery  Savings 
Bank,  113  N.  Y.,  450;    Clark  v.  Rivers,  L.  R.,  5  Eq.,  91. 
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Cases  cited  and  distinguished:     Ahrens  v.  Cobb,  28  Tenn.,  643; 
Robb  V.  Vos,  165  U.  S.,  13. 

3.    ELECTION  OF  REMEDIES.      Effect.     Change  of  position   by 

the  other  party.     "Estoppel  in  pais." 

An  "election"  difTers  from  an  "estoppel  in  pais"  in  that  in  order 

to  be  effective  it  need  not  be  acted  upon  by  the  other  party  by 

way  of  a  detrimental  change  of  his  position,  provided  the  elec- 
tion is  a  decisive  one.     (Post,  pp.  466,  467.) 

Case  cited  and  approved:     Flynn-Harrls-Bullard  Co.  v.  Hampton 
(Fla.),  70  So.,  385. 


FROM  OVERTON. 


Appeal  from  the  Chancery  Court  of  Overton  Coun- 
ty.— ^A.  H.  EoBEBTs,  Chancellor. 

W.  R.  Officer,  C.  J.  Cullom  and  Conatseb  &  Rob- 
erts, for  plaintiffs. 

Lucky  &  Andrews  and  0.  K.  Hoi^aday,  for  defend- 
ant. 

Mr,  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  bill  of  complaint  was  filed  against  W.  A.  Rook- 
er and  others  to  recover  a  personal  judgment  on  a  se- 
ries of  notes  executed  by  Rooker  fo  the  intestate  of 
complainants  for  certain  timber  rights,  and  to  enforce 
a  lien  retained  in  the  contract  of  conveyance  to  secure 
their  payment. 
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Among  the  defendants  were  the  Blue  Ridge  Tie  Com- 
pany, a  body  corporate,  J.  U.  Brown  and  J.  K.  Car- 
penter, as  well  as  W.  A.  Rooker,  who  was  the  grantee 
in  the  instrument  conveying  the  timber  rights. 

It  was  alleged  that  the  Blue  Ridge  Tie  Company  was 
liable  on  the  notes  because  of  an  assumption  of  the  pay- 
ment thereof  by  that  corporation,  and  that  defendants 
Brown  and  Carpenter  undertook  to.  represent,  as 
agents,  the  company  in  the  transaction;  and  it  was 
sought  to  hold  the  corporation  and  these  two  agents  of 
the  corporation  liable.  A  further  allegation  was  the 
following : 

*  *  The  respondents  Brown  and  Carpenter  took  charge 
of  said  timber  and  contract,  and  assumed  to  be  repre- 
senting the  Blue  Ridge  Tie  Company  as  agents,  but, 
if  it  should  turn  out  that  they  were  not  so  representing 
said  company  in  taking  possession  of  the  original  con- 
tract from  Rooker,  and  in  manufacturing  and  cutting 
the  timber  into  lumber  and  ties,  and  in  making  the 
payment  on  said  notes,  then  complainants  allege  that 
they  assumed  the  payment  of  the  said  notes,  and  took 
charge  of  the  whole  matter  in  the  room  and  stead  of  the 
said  Rooker,  and  are  responsible  for  the  amount  of  the 
said  notes  wdth  interest  and  attorney 's  fees. ' ' 

The  prayer  of  complainants  for  relief  incorporated 
the  following  clause : 

''That  a  decree  be  entered  against  the  said  Blue 
Ridge  Tie  Company,  J.  U.  Brown  and  J.  K.  Carpenter, 
and  W.  A.  Rooker,  holding  them  liable  for  said  con- 
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tract  and  notes  sued  on,  they  having  assumed  the  pay- 
ment of  the  same." 

The  tie  company  answered,  denying  that  it  had  as- 
sumed the  timber  contracts  or  the  payment  of  the  notes. 
Rooker,  Brown,  and  Carpenter  failed  to  make  defense, 
and  an  order  pro  confesso  was  duly  taken  against  them. 

Later  the  cause  came  on  to  be  heard  before  the  chan- 
cellor upon  the  above  pro  confesso,  when  it  was  de- 
creed by  the  court,  among  other  things : 

''That  the  complainants  have  and  recover  of  W.  A. 
Rooker,  J.  U.  Brown,  and  J.  K.  Carpenter  the  said  sum 
of  $2,815.59,  together  with  all  the  costs  of  this  case,  and 
that  the  same  be  declared  a  lien  on  the  timber  set  out 
herein  standing  and  growing  on  the  lands  herein  de- 
scribed. ' ' 

The  question  whether  the  Blue  Ridge  Tie  Company 
assumed  the  payment  of  the  notes  executed  by  Rooker 
and  the  liability  of  that  company  thereon  was  in  the 
above  decree  expressly  reserved  for  later  determina- 
tion, and  the  cause  was  continued  by  consent  until  the 
next  term  of  the  court.  This  decree  was  entered  Jan- 
uary 20,  1914. 

On  August  28,  1914,  a  further  and  final  decree  was 
entered  which  recited  that  the  corporation  acquired  the 
timber  contract  from  Rooker  and  agreed  to  carry  the 
same  out  as  Rooker  had  contracted  to  do,  and  that  the 
corporation  was  liable  on  the  notes  in  question. 

To  that  decree  exception  was  saved  by  the  tie  com- 
pany on  the  ground  that  the  record  showed  that  com- 
plainant administrators  had  at  a  former  term  of  the 
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court  taken  judgment  against  Brown  and  Carpenter 
for  the  full  amount  sued  for,  which  act  was  inconsistent 
with  any  right  to  recover  against  the  corporation,  and 
that  complainants  thereby,  waived  any  right  they  might 
have  had  to  recover  against  the  exceptant.  The  same 
ground  was  made  the  subject-matter  of  a  motion  to 
dismiss  the  bill  of  complaint,  or  for  a  decree  notwith- 
standing a  verdict  of  the  jury  which  had  been  returned 
upon  certain  issues  of  fact  presented. 

The  exception  and  motion  were  disallowed.  The  tie 
company  prayed  an  appeal,  and  has  here  assigned, 
among  other  errors,  the  position  above  advanced ;  that 
is,  that  the  complainants  by  taking  judgment  against 
the  acting  agents  of  the  corporation  elected  to  hold 
them  liable,  and  could  not  later  take  a  decree  against 
the  corporation  as  their  principal  on  the  same  alleged 
contract  of  assumption  of  the  payment  of  the  notes. 

Doubtless  the  agents.  Brown  and  Carpenter,  were 
made  defendants  because  of  a  fear  on  the  part  of  the 
complainants  that  the  action  of  the  agents  might  not 
be  jsuflBcient  in  fact  or  law  to  bind  their  principal,  and 
on  a  theory  that  agents  may  be  liable  on  contracts  to 
which  they  fail  to  bind  their  corporate  principals,  or 
else  that  the  agents,  while  intending  to  bind  the  corpo- 
ration, in  the  oral  negotiations  used  apt  words  to  bind 
themselves. 

We  have  for  determination,  not  whether  either  the- 
ory is  sustainable,  but  whether,  since  complainants  had 
recovered  on  the  alleged  contract  against  the  agents, 
they  may  later  recover  judgment  thereon  against  the 
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principal  also,  or  whether  they  are  bound  by  their  elec- 
tion claimed  to  be  evidenced  by  the  successful  suit 
against  the  agents. 

The  record  discloses  that  the  alleged  contract  of  as- 
sumption, on  whomsoever  binding,  was  a  parol  one, 
and,  further,  that  it  purported  to  have  been  made  for 
and  on  the  credit  of  the  tie  company  as  one  of  the  con- 
tracting parties.  It  is  no  part  of  the  theory  of  com- 
plainants that  the  contract  was  a  joint  or  joint  and  sev- 
eral one,  or  that  the  agents  added  to  the  obligation  of 
the  corporation  their  own  as  one  collateral  to  the  corpo- 
rate obligation.  The  contract  is,  under  the  pleadings, 
to  be  deemed  one  contract,  with  one  credit  extended 
and  one  liability.  If  the  agents  are  to  be  held,  it  is  to 
be  done  not  in  addition  to,  but  instead  of,  the  company. 
Such  a  liability  is  deemed  an  alternative  one.  It  is  that 
of  the  corporation,  or  it  is  that  of  the  two  agents  who 
may  have  failed  to  bind  it.  Complainants  have  no  right 
to  pursue  both  sets  of  parties  as  upon  two  distinct  ob- 
ligations ;  that  would  allow  them  more  than  they  allege, 
as  well  as  more  than  their  intestate  had  in  contempla- 
tion in  any  event. 

Why,  then,  does  not  the  doctrine  of  election  apply? 

** Election  of  remedies"  may  be  defined  to  be  the 
adoption,  by  an  unequivocal  act,  of  one  of  two  existing 
alternative  remedial  rights,  inconsistent  and  not  recon- 
cilable with  each  other,  the  effect  of  which  is  to  pre- 
clude a  resort  by  the  plaintiff  or  creditor  to  the  other. 

If  the  obligation  be  a  thing  single,  it  seems  incon- 
sistent to  allow  complainants  to  hold  two  such  distinct 
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persons  or  set  of  persons  liable  as  their  contractees. 
A  remedy  against  the  agents  must  be  assumed  to  exist 
only  on  the  basis  of  the  nonliability  of  the  corporation. 

** Which  one  shall  be  held!  The  answer  ordinarily 
given  is  that  the  other  party  may  *  elect'  between  them. 
As  a  corollary  to  this,  it  is  said  that  the  other  party 
has  but  one  choice ;  that  when  he  has  made  his  election 
his  determination  is  final,  and  he  cannot  afterwards 
make  a  new  choice."  2  Mechem  on  Agency,  section 
1750. 

We  have  not  been  cited,  and  we  have  not  on  search 
found,  a  case  where  the  doctrine  of  election  has  been 
applied  to  facts  similar  to  those  here  presented. 

We  are  of  opinion  that  a  close  analogy  is  presented 
by  those  cases  which  involve  the  liability  of  the  princi- 
pal, disclosed  to  the  creditor  or  third  person  complain- 
ing at  the  outset  or  prior  to  suit,  and  of  his  agent,  on 
obligations  where  each  is  liable  in  the  alternative, 
though  the  contract  is  not  made  in  the  name  of  the 
principal,  as  it  is  claimed  to  have  been  the  case  in  the 
instant  suit.  1  Mechem  on  Agency,  sections  1424, 1712, 
1716, 1750,  et  seq.* 

In  the  one  case  the  agent,  as  negotiator,  appears  to 
be  the  person  bound  on  the  face  of  the  contract.  Here 
the  person  appearing  to  be  bound  on  the  obligation  is 
the  principal.  If  the  doctrine  of  election  is  applicable 
in  the  one  case,  it  seems  that  it  should  be  in  the  other. 
In  one  instance  the  agent  can  be  held  because  he  made 
the  contract  in  his  own  name,  or  the  principal  can  be 
held  because  it  is  in  law  deemed  to  be  his  contract; 
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while  here  we  may  assume  that  the  corporate  principal 
could  have  been  held,  but  that  the  complainants  have 
rendered  the  agents  liable,  and,  as  seen,  on  the  neces- 
sary assumption  of  the  corporation's  nonliability. 

As  has  been  noted,  either  the  principal  or  the  agent 
is  to  be  held  liable,  but  not  both.  It  is  the  duty  of  the 
creditor  to  elect  which  of  the  two  he  will  compel  to 
carry  out  the  contract  negotiated  by  the  agent,  and  if, 
with  full  knowledge,  he  elects  to  hold  the  agent,  he 
thereby  discharges  the  liability  of  the  principal,  and 
conversely.  Tuthill  v.  Wilson,  90  N.  Y.,  423 ;  Murphy 
V.  Hutchinson,  93  Miss;,  643,  48  South.,  178,  21  L.  R.  A. 
(N.  S.),  785,  and  note,  11  Ann.  Cas.,  611;  31  Cyc,  1578. 

That  a  plaintiff  or  complainant  may  properly  join 
in  an  action  such  agent  and  his  principal,  as  defend- 
ants liable  in  the  alternative,  has  been  held.  Oay  v. 
Kelley,  109  Minn.,  101,  123  N.  W.,  295,  26  L.  R.  A.  (N. 
S.),  742,  and  note. 

The  duty  to  elect  implies,  as  a  prerequisite,  knowl- 
edge, or  its  equivalent,  on  the  part  of  the  creditor  of 
the  facts  material  to  his  rights ;  and  the  rule  therefore 
is  that  the  act  of  bringing  suit  against  the  principal  or 
the  agent,  as  the  case  may  be,  or  both  together,  does 
not  constitute  an  election,  especially  where  there  is  no 
attachment  of  property.  But  clearly,  when  both  the 
agent  and  the  principal  are  sued  together,  as  in  this 
case,  and  a  full  view  of  the  premises  afforded,  and  the 
creditor  then  takes  a  judgment  against  the  agent,  that 
is  a  decisive  act  of  election  and  his  case  against  the 
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principal  for  later  judgment  in  the  same  or  in  a  subse- 
quent suit  must  fail.  Kingsley  v.  Davis,  104  Mass., 
178 ;  Sessions  v.  Block,  40  Mo.  App.,  569 ;  Tew  v.  Wolf- 
shon,  77  App.  Div.,  454,  79  N.  Y.  Supp.,  286;  Coles  v. 
McKenna,  80  N.  J.  Law,  48,  76  Atl.,  344 ;  Lindquist  v. 
Dickson,  98  Minn.,  369,  107  N.  W.,  958,  6  L.  R.  A.  (N. 
S.),  729,  8  Ann.  Cas.,  1024,  and  notes. 

There  is  a  slight  conflict  of  authority  on  the  ques- 
tion as  to  whether  a  judgment,  without  satisfaction, 
is  sufficient  to  constitute  a  conclusive  election  as  to 
either  principal  or  agent  in  such  case;  but  the  early 
cases  of  Priesly  v.  Fernie,  3  H.  &  C.  (Exch.),  977,  and 
Kendall  v.  Hamilton,  L.  R.  4  App.  Cas.,  504, 1  Eng.  Rul. 
C,  175,  announced  the  rule  now  generally  adopted  that 
the  plaintiff  is  concluded,  '*  although  the  judgment  does 
not  result  in  satisfaction  of  the  debt."  This  court,  in 
Ahrens  v.  Cobb,  9  Humph.  (28  Tenn.),  643,  is  in  accord 
in  its  holding  that,  when  a  judgment  is  taken  against  an 
agent,  the  creditor  cannot  later  hold  the  principal,  dis- 
closed to  be  such  at  the  outset,  although  he  and  not 
the  agent  received  the  benefit  of  the  transaction.  It 
was  said : 

*  *  The  fact  that  nothing  was  realized  upon  said  judg- 
ment does  not  affect  the  question ;  neither  does  the  fact 
that  the  plaintiff  iii  error  derived  benefit  from  the 
lumber.  The  case  rests  upon  the  fixed  principle  of  law 
that  the  party  is  concluded  by  his  own  voluntary  elec- 
tion to  treat  the  agent  as  principal  and  sole  debtor." 
Id.;  Calder  v.  Matthews  (K.  B.),  6  C.  P.,  486,  2  Eng. 
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Eul.  a,  456;  Cross  v.  Matthews  (K.  B.),  91  Law  T. 
R«p.,  500 ;  31  Cyc,  1580. 

When,  therefore,  the  complainants  saw  fit  to  take  a 
decree*  for  the  amount  of  the  notes  against  agents 
Brown  and  Carpenter,  they  could  not  proceed  in  the 
latter  decree  to  add  a  further  remedy  against  their 
principal,  the  tie  company,  likewise  disclosed  in  the 
negotiations.  The  two  remedies  are  wholly  inconsis- 
tent— logically  irreconcilable.  The  grant  of  one  dem- 
onstrates the  falsity  of  the  claim  to  the  other. 

**A  party  may  not  take  contradictory  positions;  and 
where  he  has  the  right  to  choose  one  of  two  modes  of 
redress,  and  the  two  are  so  inconsistent  that  the  asser- 
tion of  one  involves  the  negation  or  repudiation  of  the 
other,  his  deliberate  and  settled  choice  of  one,  with 
knowledge  or  means  of  knowledge  of  such  facts  as 
would  authorize  a  resort  to  each,  will  preclude  him 
thereafter  from  going  back  and  electing  again."  Robb 
V.  Vos,  155  U.  S.,  13,  15  Sup  Ct.,  4,  39  L.  Ed.,  52,  62, 
quoting  Thompson  v.  Howard,  31  Mich.,  309. 

And  see  Fowler  v.  Bowery  Savings  Bank,  113  N.  Y., 
450,  21  N.  E.,  172,  4  L.  B.  A.,  145, 10  Am.  St.  Eep.,  479, 
and  notes ;  Clark  v.  Rivers,  L.  B.,  5  Eq.,  91,  37  L.  J.  Ch. 
(N.  S.),  70. 

The  doctrine  of  election  differs  from  that  of  estoppel 
in  pais,  in  that  an  election  in  order  to  effectiveness 
need  not  be  acted  on  by  the  other  party  by  way  of  a 
detrimental  change  of  his  position,  provided  the  elec- 
tion is  a  decisive  one.     Flynn-Harris-Bullard  Co.,  v. 
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Hampton  (Fla.),  70  South.,  385;  9  R.  C.  L.,  961,  and 
cases  cited. 

What  is  said  and  ruled  above  is,  of  course,  meant  to 
be  applicable  to  contractual  obligations ;  actions  against 
tort-feasors  are  not  referred  to. 

The  chancellor  in  holding  to  the  contrary  erred. 

Reversed,  with  decree  here  for  appellant. 
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W.  B.  Denny  v.  Sumnbk  County  et  al. 
{Nashville.    December  Term,  1915.) 

1.  TAXATION.      Personal   property.      Domicile. 

For  the  purposes  of  taxation  of  personal  property  one  must  have 

a  domicile  fiited  in  some  particular  county  and  municipal  cor- 
poration or  civil  district  of  the  State.     (Post,  p.  473.) 

Cases  cited  and  approved:  Allen  v.  Thomason,  30  Tenn.,  ^6 
Kellar  v.  Baird,  52  Tenn..  39;  Layne  v.  Pardee,  32  Tenn.,  232 
Pearce  v.  State,  33  Tenn.,  66;  White  v.  White,  40  Tenn.,  405 
Williams  v.  Saunders.  45  Tenn.,  60;  Keelin  v.  Graves,  129 
Tenn.,  103;  Hascall  v.  HafTord,  107  Tenn.,  355;  Poster  v.  Hall, 
28  Tenn.,  346;  Stratton  v.  Brigham,  34  Tenn.,  420;  Sparks  v. 
Sparks,  114  Tenn.,  666;  Laue  V.  Grand  Fraternity,  132 
Tenn.,  235. 

2.  TAXATION.  "Domicile"  distinguished  from  "residence." 
"Domicile"  and  "residence"  are  not  synonymous  in  the  law  re- 
lating to  8itu8  for  taxation;  "domicile"  importing  a  legal  re- 
lation existing  between  a  person  and  a  particular  place,  based 
on  actual  residence,  plus  a  concurrent  intention  to  remain  there 
as  at  a  fixed  abiding  place.  One  mav  have  but  one  domicile 
or  legal  residence,  but  he  may  have  two  or  more  residences, 
and  he  mav  not  actually  abide  at  his  lesal  residence  at  all. 
but  his  actual  residence  must  be  his  abiding  place.  {Post, 
pp.  473,  474.) 

Case  cited  and  approved:    Tipton  v.  Tipton,  87  Ky.,  245;    Long 
V.  Ryan,  30  Grat.  (Ky.),  718. 

3.  DOMICILE.     Operation  of  law. 

The  law  will,  from  facts  and  circumstances,  fix  a  legal  residence 
for  one  unless  he  voluntarily  fixes  it  himself.     {Post,  pp.  473, 

474.) 

4.  DOMICILE.     "Change  of  domicile.''     Requisites. 

To  constitute  a  change  from  a  domicile  to  another  domicile  of 
choice,  it  is  requisite  that  there  be  actual  residence  in  the  other 
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or  new  place,  an  intention  to  abandon  the  old  domicile,  and  an 

intention  of  acqnlrinf?  a  new  one  at  the  other  place.     {Post, 
pp.  474-476.) 

Cases  cited  and  approved:  Williamson  v.  Osenton,  232  U.  S., 
619;  Gilbert  v.  David,  235  U.  S..  561;  Berry  v.  Wilcox,  44  Neb., 
82;  Haves  v.  Hayes,  74  111.,  312;  Jopp  v.  Wood.  34  L.  J.  Ch. 
N.  S.,  212;  Moorhouse  v.  Lord,  10  H.  U  Cas.,  272;  Pickering 
V.  Winch,  48  Or.,  500. 

6.    DOMICILE.     Change  to  domicile  of  origin. 

There  is  in  this  State  an  exception  to  the  rule  that  a  domicile 

once  fixed  remains  until  another  is  actually  acquired,  arising 

in  the  event  of  a  change  from  a  domicile  of  choice  to  that  of    ^ 

ori^n,  so  tbat.  if  the  removal  be  with  intent  to  resume  the 

domicile  of  origin,  it  is  re-acquired  before  it  is  reached,  or 

even  while  the  person  is  in  itinere,  for  it  reverts  the  moment 

the  other  is  given  up;    but  such  exception  is  limited  to  changes 

from  one  countrv  to  another  or  from  one  State  of  the  Union    * 
to  another.     (Po8t,  pp.  476-479.)  ' 

Cases  cited  and  approved:  Catlin  v.  Gladding,  4  Mason,  308; 
IJdny  V.  Udny,  4  U  R.  H.  L.  Sc.  Ann.,  441;  Borland  v.  Boston, 
132  Mass.,  89;    Ayer  v.  Weeks,  65  N.  H.,  248. 

6.  DOIMICILE.     "Change."      Intent. 

The  mere  intention  to  acquire  a  new  domicile  without  the  fact 

of  an   actual   removal   and   residence   avails   nothing;     neither 

does  the  fact  of  an  actual  removal  without  such  intent;    and  a 

mere  change  in  the  nlace  of  abode,  though  more  than  tempo- 
rary, is  not  sufficient  unless  the  intent  concur.     (Post,  pp.  479, 

480.) 
Case  cited  and  approved:    Berry  v.  Wilcox,  48  Am.  St.  Rep.,  716. 

Cases  cited  and  distinguished:  Pickering  v.  Winch,  48  Or.,  500; 
Still  V.  Woodville,  38  Miss.,  646;  State  ex  rel.  v.  Scott,  171 
Ind.,  849. 

7.  TAXATION.     Personal  property.     Domiciie. 
Complainant,  who  had  acquired  a  domicile  of  choice  in  T.  county. 

who  in  1913  sold  his  farm  in  that  county  and  most  of  his  per« 
eonal  property,  who  removed  to  S.  county,  intending  to  make 
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a  legal  residence  there  conditional  on  his  finding  a  farm  there 
that  was  satisfactory  and  to  remain  only  untU  his  son's  pre- 
paratory school  course  was  finished,  and  who,  though  he 
bought  a  farm  in  S.  county  as  an  investment,  continued  to  vote 
in  T.  county  and  to  pay  taxes  on  personalty  there,  was,  for  the 

purposes  of  taxing  his  personal  property,  domiciled  in  T. 
county.     (Post,  pp.  480,  481.) 

Cases  cited  and  distinguished:  Crawford  v.  Wilson,  4  Barb. 
(N.  Y.),  605;  Ross  v.  Ross,  103  Mass.,  679;  Worsham  v.  Ligon 
(Ga.),  87  S.  E.,  1025. 


FROM  SUMNER. 


Appeal  from  the  Chancery  Court  of  Sumner  County. 
.  W.  Stout,  Chancellor. 

Ed.  T.  Seat,  for  appellant. 

Geo.  W.  Boddie,  for  appellees. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

The  bill  of  complaint  was  filed  by  Denny  to  enjoin 
the  county  of  Sumner  and  the  board  of  equalization  of 
that  county  from  making  an  assessment  of  complain- 
ant 's  personal  estate  and  to  prevent  collection  of  taxes 
based  on  any  such  assessment.  The  preliminary  steps 
had  been  taken  to  assess  complainant 's  holdings  of  per- 
sonal property  in  that  county  at  $40,000  for  the  year 
1915,  and  the  tax  authorities  of  Trousdale  county  also 
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made  an  assessment  of  the  property  for  that  year  in 

the  same  amount,  claiming  that  situ^  for  taxation  was 
in  the  latter  county. 

Denny  was  born  in  Smith  county,  Tenn.,  in  1867,  and 
had  his  domicile  there  until  1902,  when  he  removed  to 
Trousdale  county,  in  this  State. 

In  1913  he  sold  his  farms  in  Trousdale  and  Smith 
counties,  and  also  his  personal  property,  with  only  a 
few  exceptions.  He  was  at  that  time,  and  has  since  re- 
mained, a  widower;  he  and  a  son  fifteen  years  of  age 
constituting  his  family. 

Not  finding  the  school  advantages  of  Trousdale  coun- 
ty edequate,  as  he  thought,  he  considered  going  to 
Lebanon,  Wilson  county,  or  to  Gallatin,  Sumner  coun- 
ty, for  the  purpose  of  placing  his  son  in  school. 
He  was  persuaded  by  a  close  personal  friend  who  lived 
in  Gallatin  to  choose  the  latter  place,  and  he  went  there 
early  in  1914  and  placed  his  son  at  once  in  a  boys^ 
training  school.  At  first  he  rented  a  house  and  twenty- 
one  acres  of  land  that  surrounded  it.  Later,  finding 
that  this  place  was  on  the  market  at  $10,000,  he  pur- 
chased it  at  about  $8,000,  but  as  an  investment.  The 
acreage  was  located  in  the  suburbs  of  Gallatin  and  he 
was  pursuaded  by  his  friend  that  it  was  or  would  be-, 
come  valuable  for  subdivison  purposes. 

Before  going  to  Gallatin  Denny  had  this  friend  to 
ascertain  from  a  leading  attorney  of  the  Gallatin  bar 
whether  his  going  to  that  place  for  the  purpose  of  edu- 
cating his  son  would  operate  to  change  his  domicile ; 
his  desire  being  to  retain  his  legal  residence  in  Trous- 
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dale  county.  He  was  assured  that  it  would  not.  He 
took  up  his  abode,  along  with  his  son,  in  Gallatin  for 
the  purpose  indicated,  and,  as  he  testiiSes,  with  the  in- 
tent not  to  make  it  his  permanent  home.  The  proof 
discloses  his  intention  to  be:  To  purchase  a  farm  in 
some  county  of  this  State  when  one  could  be  found 
that  was  satisfactory,  and  to  make  his  permanent  resi- 
dence at  the  place  where  it  was  purchased ;  to  place  his 
son  later  on  in  Vanderbilt  University,  at  Nashville,  and 
to  go  there  and  abide  (if  a  farm  had  not  been  purchased 
at  the  time)  while  his  son  was  going  through  a  college 
course;  and,  if  a  farm  had  not  been  found  elsewhere, 
to  go  back  to  Trousdale  county  and  purchase  one  there 
when  his  son  was  through  school.  He  was  a  farmer, 
and  proposed  bringing  up  his  son  as  a  farmer  after 
the  education  of  the  latter  was  completed. 

Complainant  made  unsuccessful  efforts  to  buy  farms 
in  Sumner,  Williamson,  and  Maury  counties;  and,  as 
stated,  he  testifies  that  he  had  no  intention  of  residing 
permanently  in  Gallatin,  or  in  Sumner  county,  unless 
he  should  succeed  in  making  the  purchase  of  a  farm 
there.  The  other  proofs  as  to  his  contemporaneous 
declarations  are  to  the  effect  that  his  intention  was  to 
retain  domicile  in  Trousdale  county;  that  he  had  no 
purpose  to  remain  in  Gallatin  permanently,  but  to  use 
it  as  a  base  for  educating  his  son  and  for  finding  a  farm 
in  some  Tennessee  county;  no  particular  county  being 
in  mind. 

Denny  has  continued  all  along  to  vote  in  Trousdale 
county  and  to  pay  taxes  on  personalty  there. 
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In  this  State  we  seem  to  have  no  reported  ease  deal- 
ing with  the  subject  of  domibile  in  respect  of  the  place 
of  taxation  of  personal  effects.  However,  we  have 
cases  in  which  domicile  has  been  defined  when  the 
same  had  relation  to  other  subject-matters.  Some  of 
these  cases  are  pertinent  to  the  one  in  hand.  Thus 
Allen  V.  Thomdson,  11  Humph.  (30  Tenn.),  536,  54  Am. 
Dec,  55,  and  Kellar  v.  Baird,  5  Heisk.  (52  Tenn.),  39 
(relating  to  succession) ;  Layne  v.  Pardee^  2  Swan  (32 
Tenn.),  232  (marital  rights) ;  Pearce  v.  State,  1  Sneed 
(33  Tenn.),  66,  60  Am.  Dec.  135  (elective  franchise); 
White  V.  White,  3  Head  (40  Tenn.),  405;  Williams  v. 
Saunders,  5  Cold.  (45  Tenn.)  60  (forum  for  probate  of 
will)  and  Keelin  v.  Graves,  129  Tenn.  103,  165  S.  W. 
232,  L.  E.  A.  1915A,  421,  and  Hascall  v.  Hafford,  107 
Tenn.,  355,  65  S.  W.,  423,  89  Am.  St.  Rep.,  952  (exempt- 
ions). See,  also,  other  cases  discussing  domicile  in 
relations  that  do  not  furnish  so  close  an  analogy.  Fos- 
ter V.  Hall,  4t  Humph.  (23  Tenn.),  346,  and  Stratton  v. 
Brigham,  2  Sneed  (34  Tenn.),  420  (residence  for  at- 
tachment purposes) ;  Sparks  v.  Sparks,  114  Tenn.,  666, 
88  S.  W.,  173  (residence  for  divorce) ;  and  Laue  v. 
Grand  Fraternity,  132  Tenn.,  235,  177  S.  W.,  941,  L.  R. 
A.,  1915F,  1056  (forfeiture  of  life  insurance). 

For  purposes  of  taxation  of  personal  property  one 
must,  of  course,  have  a  domicile  fixed  in  some  particu- 
lar county  and  municipal  corporation  or  civil  district 
of  the  State. 

''Domicile"  and  ''residence"  are  not  synonymous  in 
the  law  relating  to  situs  for  taxation,  "domicile"  im- 
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porting  a  legal  relation  existing  between  a  person  and 
a  particular  place  based  on  actual  residence,  plus  a 
concurrent  intention  there  to  remain,  as  at  a  fixed 
abiding  place. 

A  man  may  have  two  or  more  residences,  but  only 
one  domicile  or  legal  residence.  He  must  have  a  domi- 
cile somewhere ;  he  can  have  only  one ;  therefore,  ' '  in 
order  to  lose  one,  he  must  acquire  another. " 

The  law  will,  from  facts  and  circumstances,  fix  a 
legal  residence  for  him,  unless  he  voluntarily  fixes  it 
himself,  and,  when  his  legal  residence  is  once  fixed,  it 
requires  both  fact  and  intention  to  change  it.  As  con- 
tra-distinguished from  his  legal  residence,  he  may 
have  an  actual  residence  in  another  State  or  county. 
He  may  abide  in  the  latter  without  surrendering  his 
legal  residence  in  the  former,  provided  he  so  intends; 
His  legal  residence,  for  the  purpose  indicated,  may  be 
merely  ideal,  but  his  actual  residence  must  be  substan- 
tive. He  may  not  actually  abide  at  his  legal  residence 
at  all,  but  his  actual  residence  must  be  his  abiding 
place.  Tipton  v.  Tipton,  87  Ky.,  245,  8  S.  W.,  440; 
Long  V.  Ryan,  30  Grat.  (Va.),  718. 

To  constitute  a  change  from  a  domicile  to  another 
domicile  of  choice,  as  is  claimed  in  the  instant  case, 
three  things  are  essential :  (a)  Actual  residence  in  the 
other  or  new  place;  (b)  an  intention  to  abandon  the 
old  domicile;  and  (c)  an  intention  of  acquiring  a  new 
one  at  the  other  place.  Sparks  v.  Sparks,  supra;  Fos- 
ter V.  Hall,  supra. 
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The  definition  of  ''domicile''  approved  by  the  su- 
preme court  of  the  United  States  in  the  recent  cases  of 
Williamson  v.  Osenton,  232  U.  S.,  619,  624,  34  Sup.  Ct., 
442,  58  L.  Ed.,  758,  761  (domicile  for  divorce),  and 
Gilbert  v.  David,  235  U.  S.,  561,  35  Sup.  Ct.,  164,  59  L. 
Ed.,  360  (domicile  for  federal  jurisdiction),  is  that 
given  by  Dicey  in  his  Conflict  of  Laws  (2d  Ed.),  p.  111. 
This  definition  is  in  negative  form,  and  a  change  of 
domicile  is  said  to  be  eflfected  where  there  is  a  change 
of  abode  and  ''the  absence  of  any  present  intention  to 
not  reside  permanently  or  indefinitely  in  the  new 
abode."  The  same  essential  factors,  as  we  conceive, 
appear  in  the  definition  when  thus  phrased : 

' '  As  some  writers  express  it,  there  must  be  an  animus 
non  revertendi  and  an  animui  manendi  or  a/nimus  et 
factum.  Berry  v.  Wilcox,  44  Neb.,  82,  62  N.  W.,  249, 
48  Am.  St.  Rep.,  706;  Hayes  v.  Ha7jes,  74  111.,  312,  316; 
Jopp  V.  Wood,  34  L.  J.  Ch.  N.  S.,  212;  Moorhouse  V. 
Lord,  10  H.  L.  Cas.,  272.  The  factum  is  the  transfer  of 
the  bodily  presence,  and  the  animus  is  the  intention  of 
residing  permanently,  or  for  an  indefinite  period.  A 
change  of  domicile  therefore  involves  a  question  of 
fact  and  intent.  The  fact  is  easily  proved  because  it  is 
shown  by  the  mere  transfer  of  the  bodily  presence  from 
the  old  to  the  new  place  of  abode,  but  the  intent  with 
which  the  change  is  made  is  to  be  determined  from  the 
character  of  the  residence,  its  object  and  purpose,  in 
connection  with  the  other  evidence  in  the  case.  Resi- 
dence in  a  particular  place  is  a  fact  obvious  to  the 
senses,  and  cannot  be  easily  mistaken,  but  its  value  in 
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fixing  domicile  is  unimportant  unless  accompanied  with 
an  intent  of  remaining  permanently  or  indefinitely  or, 
as  it  is  sometimes  said,  with  no  present  intent  of  re- 
moving therefrom.  Residence  alone  however  long  con- 
tinued, will  not  effect  a  change  of  domicile.  On  this 
point  the  authorities  speak  with  practically  one  voice. ' ' 
Pickering  v.Winch,  48  Or.,  500,  87  Pac,  763,  9  L.  R. 
A.  (N.  S.),  1159,  and  note. 

Reference  may  be  made  parenthetically  to  an  excep- 
tion recognized  in  this  State  to  the  rule  that  a  domicile 
once  fixed  remains  until  another  is  actually  acquired, 
arising  in  event  of  a  change  from  a  domicile  of  choice  to 
that  origin.  Then,  if  the  removal  be  with  the  inten- 
tion to  resume  his  domicile  of  origin,  the  latter  is  re- 
acquired before  it  is  readhed,  or  even  while  the  person 
is  in  iti/nere,  ''for  it  reverts  from  the  moment  the 
other  is  given  up.''  Allen  v.  Thomason,  supra,  citing 
Story  on  Conflict  of  Laws.  The  doctrine  touching 
this  exception  is  confined,  however,  to  changes  from 
one  country  to  another,  or  from  one  State  of  the  Union 
to  another.  Kellar  v.  Baird,  supra ;  Story,  J.,  in  Catlin 
V.  Gladding,  4  Mason,  308,  Fed.  Gas.,  No.  2520;  Udny 
V.  Udny,  4  L.  R.  H.  L.  Sc.  App.,  441,  9  Eng.  R.  C,  782. 
The  exception  thus  recognized  in  this  State  should  be 
held  in  mind  to  prevent  confusion  in  the  attempted 
application  of  the  language  used  in  opinions  enforcing 
the  doctrine  to  instances  where  it  has  no  relevancy. 

In  the  case  of  Bulkley  v.  Williamstotvnj  3  Gray 
(Mass.),  493,  it  appeared  that  prior  to  the  tax  test 
date  of  May  1, 1853,  Bulkley,  an  inhabitant  of  Williams- 
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town,  had  made  preparations  for  removing  from  that 
town  to  Rock  Island,  HI.,  and  the  last  week  of  April  he 
left  Williamstown.  He  and  his  family  went  first  to 
Adams,  Mass.,  there  taking  rooms  with  board,  and 
they  were  in  Adams  on  the  test  date.  The  trial  judge 
instructed  the  jury  that,  if  plaintiff  had  removed  from 
Williamstown  with  a  bona  fide  intention  of  abandoning 
residence  in  that  town  from  that  time,  and  with  no 
present  intention  of  ever  making  it  his  home,  still  he 
had  domicile  there  for  purpose  of  taxation  until  he 
actually  acquired  one  elsewhere.  On  appeal  a  verdict 
based  on  the  instruction  was  sustained,  and  it  was 
said: 

**The  question  of  domicile  is  often  a  difficult  one; 
and  it  is  a  matter  of  surprise,  considering  the  number 
of  cases,  that  questions  do  not  arise  more  frequently. 
The  difficulty  is  intrinsic  in  determining,  under  the 
various  combinations  of  circumstances,  what  consti- 
tutes habitancy  or  domicile,  which,  for  most  purposes 
at  least,  are  the  same.  .  .  .  The  question  in  this 
case  is:  Where  was  the  plaintiff's  domicile  on  first  day 
of  May,  1853?  Clearly  not  in  Rock  Island,  HL,  for  he 
hfed  not  taken  up  his  abode  there.  But  he  was  an  in- 
habitant of  Massachusetts  for  the  purposes  of  taxation, 
and  of  some  town,  city  or  district.  .  .  .  Whether  he 
had  left  Williamstown  with  an  intent  to  make  Adams 
his  place  of  abode  was  a  question  of  fact,  which  was 
left  to  the  jury,  who  decided  that  he  had  not,  which 
appears  to  us  to  be  right,  according  to  the  evidence  as 
reported. ' ' 
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See,  also,  Borland  v.  Boston,  132  Mass.,  89,  42  Am, 
Bep.,  424,  and  eases  there  cited. 

In  the  ease  last  named  it  appeared  that  a  person 
domiciled  in  Boston  left  for  an  indefinite  term  of  ab- 
sence, and  on  leaving  he  had  determined  never  to  re- 
turn to  reside  in  Boston;  and  before  May  1,  1877,  he 
had  decided  to  take  up  his  residence  on  his  return  from 
his  travels  in  Connecticut,  and  on  his  return  in  1879  he 
went  to  Connecticut  to  reside.  It  was  held  that  his 
domicile  for  taxation  purpose  on  May  1,  1877,  was  in 
Boston;  the  court  assigning  as  reasons  for  the  judg- 
ment: 

''Although  he  might  have  left  the  common- wealth 
with  the  fixed  purpose  to  abandon  it  as  a  residence,  he 
did  not  leave  it  on  his  Way  to  a  place  certain  which  he 
had  determined  upon  as  his  future  residence,  and  was 
proceeding  to  with  due  dispatch ;  and  upon  the  general 
rule  that,  having  had  a  domicile  in  this  commonwealth, 
he  remains  an  inhabitant  for  the  purpose  of  taxation 
until  he  acquired  a  new  domicile,  the  intention  and  fact 
had  not  concurred  at  the  time  when  this  tax  was  assess- 
ed.'' 

See,  also,  Ayer  v.  Weeks,  65  N.  H.,  248, 18  Atl.,  1108, 
6  L.  E.  A.,  716,  23  Am.  St.  Rep.,  37. 

The  mere  intention  to  acquire  a  new  domicile  with- 
out the  fact  of  an  actual  removal  and  residence  avails 
nothing;  neither  does  the  fact  of  an  actual  removal 
without  such  intention.  This  intent  is  as  essential  as 
the  fact  of  actual  residence.     A  mere  change  in  the 
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place  of  abode,  though  more  than  temporary,  is  not 
suflScient,  unless  the  intent  concur. 

'*This  intention,  it  is  true,  may  be  inferred  from 
circumstances,  and  the  residence  may  be  of  such  a 
character  and  accompanied  by  such  indices  of  a  per- 
manent home  that  the  law  will  apply  to  the  facts  a 
result  contrary  to  the  actual  intention  of  the  party. 
Thus  one  cannot  make  a  permanent,  fixed  commercial 
residence  with  all  the  surroundings  of  a  permanent 
home  in  one  place  and  a  domicile  in  another  by  a  mere 
mental  act.  But  a  residence  for  mere  pleasure  or 
health  is  not  regarded  as  of  any  great  weight  in  deter- 
mining the  question  of  a  change  of  domicile. '*  Pick- 
ering  v.  Winch,  supra ;  Still  v.  Woodville,  38  Miss.,  646 ; 
Ayer  v.  Weeks,  supra. 

In  such  case  he  does  not  lose  his  former  domicile  so 
long  as  his  intention  remains  conditional,  as,  for  ex- 
ample, where  he  may  seek  employment,  intending  to 
change  his  permanent  home  only  if  he  finds  it.  9  R.  C. 
L.  553-555;  Berry  v.  Wilcox,  48  Am.  St.  Rep.,  716, 
note. 

In  State  ex  rel  v.  Scott,  171  Ind.,  349,  86  N.  E.,  409, 
it  was  said : 

*  *  So  it  may  be  .  .  .  said  that  a  journey  into  an- 
other State  or  territory  for  inspection,  accompanied 
with  an  intent  permanently  to  remove  to  such  other 
State  if  a  satisfactory  place  is  found,  does  not  amount 
to  a  change  of  residence  until  an  approved  location  had 
been    .     .     .    discovered  and  chosen,*'  etc. 
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We  are  of  opinion  that  the  chancellor  held  an  errone- 
ous view  as  to  the  effect  of  the  proof.  Denny's  dom- 
icile remained  in  Trousdale  county.  Clearly  he  acquir- 
ed no  domicile  in  the  town  of  Gallatin ;  his  intention  to 
remain  there  was  not  even  conditional.  His  intention 
to  make  a  legal  residence  in  the  county  of  Sumner  may 
be  said  to  have  been  conditional ;  that  is,  on  his  finding 
a  farm  there  that  was  satisfactory.  And  as  clearly  his 
purpose  was  not  to  remain  permanently  or  for  an  in- 
definite time.  The  limit  of  his  purposed  stay  was  un- 
til the  preparatory  school  course  of  his  son  was  con- 
cluded. Such  a  purpose  falls  within  the  spirit  of  the 
rulings  above  outlined.  There  was  therefore  lacking 
the  intent  that  is  necessary  to  change  one's  domicile. 

The  counsel  of  the  county  places  much  emphasis  on 
his  contention  that  the  domicile  in  Trousdale  county 
was  abandoned,  in  that  it  is  claimed  that  Denny  left 
there  with  no  fixed,  absolute,  and  uncpijditional  intent 
to  return  to  it  as  his  home.  As  we  have  seen,  however, 
the  case  turns  upon  the  ruling  that  Trousdale  county 
was  perforce  his  domicile  until  another  was  acquired, 
and  such  other  was  not  acquired  by  a  voluntary  fixing 
of  a  habitation  at  the  new  place  to  remain  conditionally 
or  for  a  temporary  and  special  purpose.  9  R.  C.  L., 
555,  section  20.    Reversed,  with  decree  here. 

On  Petition  to  Reheab. 

A  petition  to  rehear  has  been  filed  and  considered, 
but  a  re-examination  of  the  case  serves  only  to  confirm 
the  soundness  of  the  views  already  expressed. 
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It  SO  happens  that  the  supreme  court  of  Georgia  had 
under  consideration  the  question  of  domicile,  in  a  case 
involving  succession  to  property  by  will  of  a  testator 
at  the  time  we  had  the  pending  case  under  review. 
A  few  days  before  the  above  opinion  was  handed  down 
by  us,  that  court  filed  (February  26,  1916)  its  opinion, 
in  which  it  was  ruled : 

' '  If  a  person  actually  removes  to  another  place,  with 
the  intention  of  remaining  there  for  an  indefinite  time 
as  a  place  fixed  domicile,  such  a  place  becomes  his  dom- 
icile. If  a  person  leaves  the  place  of  his  domicile  tem- 
porarily, or  for  a  particular  purpose,  and  does  not  take 
up  an  actual  residence  elsewhere  with  the  avowed  in- 
tention of  making  a  change  in  his  domicile,  he  will  not 
be  considered  as  having  changed  his  domicile.  Craw- 
ford V.  Wilson,  4t  Barb.  (N.  Y.),  505;  Ross  v.  Ross,  103 
Mass.,  575. 

*'If  there  be  both  actual  residence  and  an  intention 
of  remaining — the  animus  manendi — then  a  domicile 
is  established,"  Worsham  v.  lAgon  (6a.),  87  S.  E., 
1025. 

A  rehearing  is  denied. 


134  TeniL  81 
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State  v.  W.  M.  Davidson. 
{Nashville.    December  Term,  1915.) 

1.  ABDUCTION.      Elements.      Married   woman. 

Shannon's  Code,  sec.  6462,  making  it  a  felony  to  take  any  female 

from  her  father,  mother,  guardian,  or  other  person  having  the 

legal  charge  of  her  for  the  purpose  of  prostitution,  does  not 

cover  the  abduction  of  a  married  woman  from  her  husband. 
iPoit,  pp.  483-487.) 

Acts  cited  and  construed:     Acts  1871,  ch.  96,  sec.  3. 

Case  cited  and  approved:     State  v.  Wheeler,  127  Tenn.,  58. 

Case  cited  and  distinguished:    Jenkins  v.  State,  88  Tenn.,  676. 

Codes  cited   and   construed:      Sees.   4258,   6462    (S.);     Sec.   4618 
(1857-58). 

2.  ABDUCTION.     "Legal  charge." 

A  husband  is  not  a  person  having  the  ''legal  charge"  of  his  wife 
within  section  6462,  Shannon's  Code  {Post,  pp.  487-489.) 

Case  cited  and  approved:     People  v.  Flores,  160  Cal.,  766. 


FROM  WILSON. 


Appeal  from  the  Circuit  Court  of  Wilson  County. 
— Jno.  E.  Richardson,  Judge. 

Wm.  H.  SwiGGART,  Jr.,  Assistant  Attorney-General, 
for  the  State. 

Tillman  &  McCall,  for  appellee. 
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Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

This  case  is  pending  on  the  State's  appeal.  The  in- 
dictment in  its  first  count  charges  that  W.  M.  Davidson 
"heretofore,  to  wit,  on  the — day  of  August,  1914,  in 
said  county  and  State,  did  unlawfully  and  feloniously 
take  Carrie  Stokes,  a  female,  from  her  husband,  W.  F. 
Jenkins,  the  person  having  legal  charge  of  the  said 
Carrie  Stokes  Jenkins,  without  his  consent,  for  the 
purpose  of  prostitution,  against  the  peace  and  dignity 
of  the  State."  In  its  second  count  the  indictment 
charged  a  taking  of  the  same  female  from  the  same 
custody,  for  the  purpose  of  concubinage. 

The  indictment  was  met  by  a  motion  to  quash,  based 
on  the  ground  that  no  offense  under  the  law  was  charg- 
ed. 

His  honor,  the  circuit  judge,  sustained  the  motion, 
and  the  State  appealed. 

The  case  must  turn  on  a  construction  of  section 
6462  of  Shannon 's  Code,  which  reads : 

''Any  person  who  takes  any  female  from  her  father, 
mother,  guardian,  or  other  person  having  the  legal 
charge  of  her,  without  his  or  her  consent,  for  the  pur- 
pose of  prostitution  or  concubinage,  shall,  upon  con- 
viction, be  imprisoned  in  the  penitentiary  not  less  than 
ten  nor  more  than  twenty-one  years. ' ' 

The  words  to  be  construed  are  ''any  female''  and 
"or  other  person  having  the  legal  charge  of  her,"  as 
used  in  the  above  section.    This  section,  except  as  to 
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the  term  of  imprisonment,  appeared  as  section  4618 
of  the  Code  of  1857-58 ;  the  term,  as  fixed  in  that  Code, 
was  not  less  than  two  nor  more  than  ten  years;  but 
the  section  was  amended  by  section  3,  chapter  56,  Acts 
of  1871,  so  as  to  read  as  it  now  appears  in  Shannon's 
Code. 

The  object  of  the  legislature  in  the  passage  of  this 
statute  has  been  held  to  be  as  follows : 

**The  object  which  the  legislature  had  in  view  in  the 
passage  of  this  very  highly  penal  statute,  was  for  the 
purpose  of  preventing  the  taking  or  enticing  innocent 
and  virtuous  young  females  away  from  their  parents, 
guardians,  etc.,  for  the  purpose  of  making  them  pros- 
titutes  or  concubines.  We  cannot  conceive  that  the 
legislature  could  have  had  the  purpose  of  visiting  such 
punishment  upon  a  person  who  merely  goes  with  a 
prostitute,  by  an  arrangement  which,  it  may  be,  was 
contrived  and  proposed  by  her,  to  some  place  where 
they  can  more  conveniently  indulge  in  illicit  inter- 
course."   Jenkins  v.  State,  83  Tenn.  (15  Lea),  675. 

Our  subsequent  cases  have  never  disturbed  the  hold- 
ing in  the  Jenkins  Case  as  to  the  purpose  of  the  statute. 

Although  the  words  ''any  female"  are  broad,  yet 
when  the  context  in  which  they  are  used  is  considered, 
it  is  manifest  that  they  must  be  held  to  mean  any  fe- 
male falling  within  the  purview  of  the  statute.  Evi- 
dently the  words  do  not  include  a  woman  of  the  age 
of  twenty-one  years  or  over  unless  it  be  that  she  is 
under  the  legal  charge  of  a  guardian  because  of  mental 
infirmity,  etc.,  in  which  event,  we  think  she  would  be 
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within  the  protection  of  the  statute;  but,  if  she  be 
free  from  the  charge  of  a  guardian  at  the  age  of 
twenty-one  or  thereafter,  she  clearly  is  no  longer  in 
the  legal  charge  either  of  her  father  or  her  mother, 
and  therefore  there  could  be  no  taking  of  her  from  the 
legal  charge  of  either  of  her  parents,  although  at  the 
time  of  the  taking  she  might  still  be  residing  under 
the  parental  roof. 

In  this  chapter  on  ** Parent  and  Child,"  Blackstone 
says: 

*  *  The  legal  power  of  a  father,  for  a  mother,  as  such, 
is  entitled  to  no  power,  but  only  to  reverence  and  re- 
spect, the  power  of  a  father,  I  say,  over  the  persons  of 
his  children  ceases  at  the  age  of  twenty-one,  for  they 
are  then  enfranchised  by  arriving  at  years  of  discre- 
tion, or  that  point  which  the  law  has  established,  as 
some  must  necessarily  be  established,  when  the  empire 
of  the  father,  or  other  guardian,  gives  place  to  the  em- 
pire of  reason.  Yet  till  that  age  arrives,  this  empire 
of  the  father  continues  even  after  his  death;  for  he 
may  by  his  will  appoint  a  guardian  to  his  children,  or 
may  also  delegate  part  of  his  parental  authority,  dur- 
ing his  life,  to  the  tutor  or  school  master  of  his  child, 
who  is  then  in  loco  parentis,  and  as  such  a  portion  of 
the  power  of  the  parent  committed  to  his  charge,  name- 
ly that  of  restraint  and  correction,  as  may  be  necessary 
to  answer  the  purposes  for  which  he  is  employed. "  Bla. 
vol.  1,  section  453. 

Under  our  statutes  (Shannon's  Code,  section  4258) 
a  father,  whether  himself  of  the  age  of  twenty-one  or 
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over  that  age,  may  by  deed  or  will  dispose  of  the  cus- 
tody and  tuition  of  any  legitimate  child  under  the  age 
of  twenty-one  years  and  unmarried,  whether  born  at 
the  time  of  the  father's  death  or  afterwards,  during 
the  minority  of  such  child,  or  for  a  less  time. 

Although,  as  we  have  seen,  the  mother  at  common 
law  had  no  legal  power  over  her  child,  but  was  entitled 
only  to  reverence  and  respect,  the  statute  under  con- 
sideration recognizes  the  natural  right  of  either  parent 
to  a  charge  of  the  female  child  for  the  purposes  of  the 
statute.  If  the  parents  should  be  residing  together  and 
the  female  with  them  at  the  time  of  the  taking,  the 
strict  legal  charge  would  be  that  of  the  father;  but  if 
he  were  absent  and  assuming  no  control,  then  the 
charge  of  the  mother  would  support  an  indictment  un- 
der the  statute. 

The  words  of  the  statute,  **or  other  person  having 
the  legal  charge  of  her,''  include  some  other  person 
standing  m  loco  parentis,  as  for  instance,  a  tutor,  teach- 
er, or  testamentary  guardian,  and  those  words  would 
include  a  legal  substitute  for  a  guardian  having  legal 
charge  of  the  female  under  any  one  of  the  sections  of 
Shannon's  Code  from  section  4321  to  section  4336,  in- 
clusive. We  think  these  words  last  quoted  from  the 
statute  apply  to  persons  whose  legal  charge  over  the 
female  is  of  the  same  class  or  kind  as  that  of  those 
persons  Specifically  named  in  the  statute,  parents  and 
guardians  are  specifically  named,  the  charge  of  one 
standing  in  loco  parentis  is  like  or  of  the  same  class  as 
that  of  a  parent,  and  the  charge  of  those  persons  who 
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derive  their  authority  from  the  sections  of  Shannon's 
Code  last  above  named  is  of  the  same  class  as  that  of  a 
guardian;  in  other  words,  we  think  the  rule  ejusdem 
generis  applies.  State  y.  Wheeler,  127  Tenn.  (19 
Gates),  58,  152  S.  W.  1037,  and  authorities  cited. 

No  extended  discussion  of  the  legal  relations  between 
the  husband  and  wife  is  necessary  to  demonstrate  that 
whatever  ''legal  charge"  the  husband  may  be  said  to 
possess  in  respect  of  her  person  belongs  within  a  class, 
the  like  of  which  does  not  exist  in  all  the  domestic  re- 
lations recognized  by  the  law.  The  foundation  of  the 
relation  between  husband  and  wife  is  the  marriage 
contract,  and  the  consequences  of  that  contract  are 
certain  reciprocal  rights  and  duties  which  the  law 
imposes  on  the  parties  for  their  mutual  benefit,  for  the 
benefit  of  their  offspring,  and  for  the  well-being  of  the 
social  order.  The  relation  between  husband  and  wife 
is  wholly  different  from  that  of  parent  and  child,  and 
likewise  from  that  of  guardian  and  ward,  and  under  the 
rule  of  construction  above  mentioned,  to  hold  that  the 
words,  ''or  other  person  having  the  legal  charge  of 
her,"  were  meant  to  include  husbands,  would  be  to  go 
entirely  beyond  the  two  classes,  to  wit,  parents  and 
guardians,  who  are  specifically  mentioned  by  name  in 
the  preceding  part  of  the  statute,  and  thus  violate  the 
rule. 

But  passing  from  the  foregoing  rule  to  a  more  fa- 
miliar canon  of  construction  which  imposes  on  us  the 
duty  of  giving  the  statute  that  meaning  which  its 
context  indicates  its  framers  intended  it  to  have,  and 
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bearing  in  mind  always  that  the  power  we  possess  is 
to  construe  and  not  to  legislate,  we  encounter  first  the 
fact  that  the  w^ord  "husband"  does  not  occur  in  the 
statute,  while  father,  mother,  and  guardian  are  specifi- 
cally named.  Now  the  relation  of  husband  and  wife  is 
the  most  important,  the  most  prominent,  of  all  domes- 
tic relations.  It  is  the  keystone  of  that  fabric.  It  is  so 
important  that  if  the  f ramers  had  intended  to  include 
it,  specific  mention  of  it  would  have  been  made,  and 
not  mere  general  designation.  We  see  in  the  verbiage 
of  this  statute  four  domestic  relations  clearly  included, 
and  they  are  the  four  relations  in  order  next  in  im- 
portance  to  husband  and  wife.  They  are  mentioned  in 
the  statute  in  the  order  of  their  importance  in  the  eye 
of  the  law :  First,  parent  and  child ;  second,  guardian 
and  ward;  third,  by  general  designation  come  those 
who  stand  in  loco  parentis;  and,  fourth,  those  who 
stand  in  lieu  of  a  guardian,  in  their  relation  to  the  fe- 
male. And  so  we  see  that  there  was  such  order  in  the 
scheme  of  the  statute  as  to  exclude  the  hypothesis  that 
the  word  *^ husband"  was  left  out  by  oversight,  or  was 
intended  to  be  covered  by  general  designation.  Why 
the  legislature  saw  fit  thus  to  omit  the  relationship  of 
husband  and  wife  from  the  operation  of  the  act  is  not 
material.  If  it  in  fact  did  so,  this  court  is  without 
power  to  read  that  into  the  statute  which  the  legisla- 
ture did  not  intend  to  include. 

It  is  probable,  however,  that  the  legislature  consid- 
ered marriage  as  establishing  a  female  in  a  status 
where  she  would  be  free  from  the  temptation  of  yield- 
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ing  to  illicit  intercourse  under  promise  of  marriage. 
The  statute  no  doubt  was  considered  to  meet  the  need 
for  protection  of  those  unmarried  females  whose  status 
might  subject  them  to  such  temptation,  and  who,  by 
reason  of  youth  and  inexperience,  might  thereby  be 
led  astray. 

The  supreme  court  of  California,  in  People  v.  Flores, 
160  Cal.,  766, 118  Pac,  246,  Ann.  Cas.,  1913 A,  582,  con- 
strued a  statute  similar  in  verbiage  to  our  own,  and 
reached  a  conclusion  as  to  its  purpose  very  much  in 
accord  with  the  view  we  have  of  our  statute. 

Judgment  afiSrmed. 
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MipDLE  Tennessee  B.  Co.  v.  Mbs.  Maggie  McMillan. 
{Nashville.    December  Term,  1915.) 

1.  RAILROADS.     Injury  on  crossing.     Burden  of  proof. 

Plaintiff  In  an  action  at  common  law  for  Injuries  on  a  railroad 

crossing  has  the  burden  of  showing,  not  only  the  Infliction  of 
the  injury,  hut  the  negligence  of  the  railroad.     (Post,  pp.  496, 

497.) 

Case  cited  and  approved:     Railroad  v.  Crews,  118  Tenn.,  52. 

2.  RAILROADS.     Injury  on  crossing.     Contributory  negligence. 

In  such  action  the  proximate  contributory  negligence  of  the  party 
Injured  bars  recovery.    (Post,  pp.  496,  497.) 

3.  ACTION.     Pleading.     Separate  statement  of  causes  of  action. 
Joinder. 

The  common-law  and  the  statutory  causes  of  action  for  personal 

Injury  on  railroad  crossings  may  both  exist  in  the  same  case, 

but  it  is  required  that  they  shall  each  be  presented  in  separate 
counts.    {Post,  pp.  497-603.) 

Case  cited  and  approved:     Whittaker  v.  Railroad,  132  Tenn.,  576. 

Code  cited  and  construed:     Sec.  1574,  subsec.  2   (S.);    Sec.  1166 
(1858). 

4.  RAILROADS.      Injury  on   crossing.      Declaration.      Statutory 

action. 
In  an  action  for  personal  Injury  on  a  railroad  crossing,  a  declara- 
tion distinctly  showing  a  collision  with  an  object  or  person  on 
the  track,  or  that  the  action  is  based  distinctly  on  Shannon's 
Code,  sec.  1574,  subsecs.  2  and  3,  requiring  locomotives  to  sound 
a  whistle  or  bell  at  crossings,  and,  on  approaching  or  leaving 
a  cltv  or  town,  to  sound  the  whistle  or  bell,  Indicates  an  intent 
to  base  the  action  upon  the  statute;  as  tho  provisions  are  not 
concurrent  with  the  common  law.    {Post,  pp.  197-503.) 
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5.  PLEADING.      Duplicity.     Statutory  and  common*iaw  causes 
of  action. 

The  insertion  in  a  single  count  of  averments  based  upon  tlie 
common  law  will  not  convert  the  whole  declaration  into  a 
common-law  nleadins.  but  will  lav  it  open  to  a  demurrer  for 
duplicity.     {Post,  pp.  497-503.) 

6.  RAILROADS.      Injury  on   crossing.      Contruction  of   declara- 
tion.    Statutory  action. 

A  declaration  in  an  action  for  damages  for  the  negligent  killing 
of  plaintifTs  husband,  alleging  that  defendant  operated  a  rail- 
road, that  it  negligently  and  wantonly  ran  upon  the  wagon  in 
which  plaintiffs  intestate  was  driving  on  a   public  highway 
across  the  track  within  the  corporate  limits  of  the  town  where 
he  had  the  right  to  be.  causing  fatal  injuries,  that  those  in 
charge  of  defendant's  engine  negligently  failed  to  sound  the 
bell  or  whistle,  or  to  keep  a  lookout  ahead,  that  they  did  not 
use  every  possible  meane  to  prevent  a  collision,  that  the  ap- 
pliances of  the  engine  and  cars  were  defective,  as  known  to 
defendant,   that  such  negligence  was  the  proximate  cause  of 
his  death,  and  that  plaintiff,  his  widow,  sued  as  administratrix 
for  the  benefit  of  herself  and  children,  stated  a  cause  of  action 
under  the  statute  (Shannon's  Code,  sec.  1574,  subsecs.  2,  3,  and 
4,  and  sections  1575  and  1576),  requiring  railroad  locomotives 
to  sound  the  whistle  or  bell  on  approaching  or  leaving  a  city 
or  town,  to  keep  a  lookout  ahead,  and  to  use  all  possible  means 
to  prevent  collision,  and  making  a  railroad  negligent  in  such 

respect  responsible  for  damages  from  any  collision,  etc.   {Post, 
pp.  503,  504.) 

Cases  cited  and  approved:     Railroad  Co.  v.  Smith,  77  Tenn.,  470;    • 
Chattanooga    Rapid   Transit*  Co.    v.    Walton,    105    Tenn.,    415; 
Railroad  v.  Davis,  104  Tenn.,  442. 

7.    RAILROADS.      Injury  on  track.     Sufficiency  of  evidence. 

Bvidence  in  such  action  held  to  sustain  a  verdict  for  the  plaintiff. 
(Post,  pp.  504,  505.) 
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8.  RAILROADS.      Injury  on  track.     Neglgence.      Defective  ma- 

chinery. 
In  such  action  it  was  the  duty  of  the  defendant  railway  company 

to  show  that   its  machinery   was  in  proper  condition.    (Post 
pp.  504,  505.) 

9.  DEATH.     Right  of  action. 

The  riKht  of  action  under  Shannon's  Code,  sec.  1574.  subsecs.  2, 

3.  and  4,  and  sections  1575  and  1576.  for  injury  from  accident 

or  coUiflion  on  a  railroad  track,  is  that  of  the  deceased.  (Post, 
pp.  605-507.) 

10.  EVIDENCE.     Action  for  personal  Injury.     Admissions  of  de- 

cedent. 
Such  right  of  action  beinfc  the  right  of  the  deceased,  his  admis- 
sions as  to  his  negligence  and  inattention  would  be  competent 

as  against  his  widow  and  administratrix  or  those  succeeding 
to  the  right  of  action.     {Post^  pp.  505-507.) 

Cases  cited  and  approved:  Davidson-Benedict  Co.  v.  Severson, 
109  Tenn.,  613;  Stuber  v.  Railroad,  113  Tenn.,  305;  Sharp  v. 
C.  N.  O.  &  T.  P.  Ry.  Co.,  179  S.  W.,  377;  Overton  v.  Hardin, 
46  Tenn.,  375;  Walker  v.  Brantner,  59  Kan.  117;  Georgia  R. 
Co.  V.  Fitzgerald,  108  Ga.,  507;  Dixon  v.  Union  Iron  Works, 
90  Minn..  497:    Smith  v.  Moore,  142  N.  C,  289. 

11.  APPEAL  AND  ERROR.      Exclusion  of  evidence.     Objections 

in  lower. court. 
The  action  of  the  trial  court  in  erroneously  excluding  evidence 
will  not  be  upheld  because  the  court  can  see  that  it  is  incompe- 
tent on  some  other  ground  than  that  on  which  the  objection 

was  made;    as  incompetency  not  objected  to  is  waived.     {Po8t, 
pp.  507,  508.) 

12.  EVIDENCE.      Declarations.      Condition    of    declarant. 

In  an  action  by  widow  and  administratrix  for  damages  for  the 
negligent  killing  of  her  deceased  husband  on  defendant's  track, 
the  admissions  of  the  deceased  as  to  his  negligence  and  inat- 
tention, made  when  he  was  fatally  injured  and  was  suffering 
great  pain,  though  partly  conscious,  were  not  inadmissible  on 
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the  irround   of  his   stupefied  or  partially  conscious  condition. 
{Post,  pp.  508,  509.) 

13.  APPEAL  AND   ERROR.      Harmless  error.      Exclusion  of  evi- 

dence. 
In  such  action  error  in  the  exclusion  of  such  admissions  of  the 
deceased,  not  presented  by  any  other  testimony  in  such  a 
strong  light  as  that  contained  in  the  testimony  of  the  witnesses, 
in  view  of  the  fact  that  his  contributory  negligence,  while  not 
barring  the  action,  mitigated  the  damages,  and,  in  view  of  a 

verdict  of  |5,000,  was  very  material,  and  was  prejudicial  error. 
(Post,  pp.  509-511.) 

14.  RAILROADS.     Action  for  death.     Instructions.     Negligence. 
In  a  widow's  action  for  damages  for  the  negligent  killing  of  her 

husband  on  defendant's  crossing,  brought  under  Shannon's 
Code,  sec.  1574,  subsecs.  2,  and  8,  requiring  locomotives,  on  ap- 
proaching crossings,  to  sound  their  whistles  and  ring  their 
bells  for  a  certain  distance  and  until  the  crossing  is  passed, 
and  on  anproachlng  a  city  or  town  to  sound  the  bell  or  whistle 
when  one  mile  distant  and  until  reaching  its  station,  and  that 
on  leaving  it  the  bell  or  whistle  shall  be  sounded  when  starting 
and  until  outside  the  corporate  limits,  and  subsection  4.  re- 
quiring a  railroad  to  keep  a  lookout  on  the  locomotive,  and, 
on  observing  any  person,  etc.,  on  track,  to  sound  an  alarm 
whistle,  and  put  the  brakes  down,  and  use  all  possible  means 
to  prevent  a  collision,  and  section  1576,  declaring  that  no  rail- 
road observing  the  statutory  precautions  shall  be  responsible 
for  any  damages  to  persons  on  its  road,  instructions  based  on 
a  paragraph  of 'the  declaration  attempting  to  state  a  common- 
law,  action,  that  it  was  the  railroad's  duty  to  exercise  a 
high  degree  of  vigilance  and  caution,  according  to  the  dan- 
gers of  the  crossing,  by  employing  every  means  at  its  com- 
mand, by  ringing  the  bell  and  sounding  the  whistle,  were  er- 
roneous, as  the  statute  covered  the  ground.     (Post,  pp.  511-513.) 

Cases  cited  and  approved:  Chattanooga  Rapid  Transit  Co.  v. 
Walton,  105  Tenn.,  415;  Railroad  v.  Gardner,  69  Tenn.,  691; 
Graves  v.  Railroad,  126  Tenn.,  148. 
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Code  cited  and  construed:     Sec.  1&74,  subsecs.  2,  Z  (S.);    Sec.  1166 
(1S58). 

35.  DEATH.  Contributory  negligence. 
In  such  actipn  the  contributory  negligence  of  the  deceased  could 
go  only  to  the  reduction  of  damages,  and  it  was  the  jury's  duty 
to  mitigate  or  lessen  the  damages  if  they  should  find  that  de- 
ceased was  guilty  of  contributory  negligence,  according  to  the 
degree  thereof  whether  slight  or  gross.  {Post^  p,  513.) 

16.    RAILROADS.     Action  for  death.     Negligence. 

In  an  action  for  damages  for  the  negligent  killing  of  plaintiffs 

husband  on  defendant's  track,  it  would  not  be  exonerated  from 

liability  if  It  had  obeyed  all  the  statutory  precautions  after 

decedent's  w^agon  appeared  on  tfie  road  in  a  position  to  be 

struck  by  the  nearing  train,  if  it  had  previously  failed  to  sound 

the  bell  or  whistle  on  approaching  the  crossing,  as  required  by 

Shannon's  Code.   sec.    1574,   subsec.   2,   as  all  the  precautions 
must  be  complied  with.    (Post,  p.  514.) 

Code  cited  and  construed:     Sec.  1574  (S.). 

17.  TRIAL.      Requested    instructions.      Given    instructions. 

The  refusal  of  requested  instructions  was  not  error  where  the 

substance  thereof  was  contained  in  other  instructions  given  at 
the  instance  of  the  same  party.    (Post,  p.  514.) 

18.  RAILROADS.     Crossing  track.     Question  for  jury.     Contrib- 

utory negligence. 
The  duty  to  stop,  look,  and  listen  is  not  a  positive  duty  in  law, 
applicable  under  all  circumstancee,  and  contributory  negligence 

in  failing  to  stop,  look,  and  listen  must  generally  be  left  to  the 
jury  under  the  circumstances.     iPost^  pp,  514,  515.) 

Cases  cited  and  approved:     Railroad  v.  Dies,  98  Tenn.,  655;    Wil- 
son  V.  Citizens*  St.  Ry.  Co.,  105  Tenn.,  74;    Railroad  v.  Satter-  • 

white,  112  Tenn.,  185.  '. 


19.    RAILROADS.      Operation.       Injuries    to    persons.       Instruc- 
tions.    Degree  of  contributory  negligence. 
In  an  action  for  damages  for  the  negligent  killing  of  pMntlfTs 
husband  on  defendant's  track,  in  which  his  contributory  negli- 
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gence  would  not  defeat  a  recovery,  but  would  afford  ground 
for  mitigation  or  reducing  the  damages,  an  instruction  that,  if 
deceased  was  familiar  with  the  crossing,  but  entered  upon  it 
without  stopping  to  look  or  listen,  without  paying  any  atten- 
tion to  the  railroad  and  without  any  precaution  to  prevent  ac- 
cident, he  would  be  guilty  of  "Rross"  negligence,  to  be  consid- 
ered in  mitigation  of  damages,  was  properly  refused,  as  the 

degree  of  negligence  was  for  the  jury,  and  not  the  court.  (Post, 
pp.  514,  615.) 

20.    WITNESSES.      Impeachment.      Predicate. 

To  contradict  a  witness  by  evidence  of  what  he  said  out  of  court 

to    other    persons    on    the    same    subject,    contradictory    of 

what  he  afterwards  testified  in  court,  it  is  essential  that  he 

shall  be  first  asked  whether  he  made  such  statements  at  a  fixed 

time  and  place  to  persons  named,  and  that  the  words  used  or 

their  substance  be  stated  to  him  to  refresh  his  memory  and  to 
enable  him  to  reply  intelligently.     (Poat,  pp.  515,  516.) 

Case  cited  and  approved:     Cole  v.  State,  65  Tenn.,  239. 


FROM   WILLIAMSON. 


Appeal  from  the  Circuit  Court  of  Williamson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Douglas  Wilke,  Judge. 

E.  H.  &  C.  P.  Hatcher,  J.  C.  Eggleston  and  P.  E. 
Cox,  for  plaintiff. 

Henderson  &  Henderson  and  Faw  &  Crockett,  for 
defendant. 
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Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  action  was  brought  by  the  defendant  in  error  in 
the  circuit  court  of  Williamson  county  to  recover  dam- 
ages for  the  alleged  negligent  killing  of  her  husband, 
with  the  result  that  a  verdict  was  rendered  in  favor 
of  defendant  in  error  for  $5,000  damages,  on  which 
judgment  was  duly  rendered.  On  appeal  the  court  of 
civil  appeals  affirmed  this  judgment,  and  the  case  has 
reached  us  on  the  writ  of  certiorari. 

The  first  question  to  be  determined  arises  upon  a  con- 
struction of  the  declaration,  in  respect  of  whether  it  is 
a  declaration  under  the  common  law,  or  under  our  stat- 
ute prescribing  certain  precautions  to  be  complied  with 
by  the  railroad  company. 

The  difference  is  important.  When  the  right  of  ac- 
tion is  based  on  the  statute,  the  railway  company  'is 
exonerated  if  it  can  show  that  before  striking  an  object 
upon  the  road  it  complied  with  all  the  statutory  precau- 
tions. But  under  this  cause  of  action  the  burden  of 
proof  is  on  the  railway  company*  to  show  such  compli- 
ance, and  its  failure  to  safely  carry  this  burden  results 
in  absolute  liability ;  moreover,  contributory  negligence 
does  not  bar  the  action,  but  only  mitigates  the  damages. 
On  the  contrar)^  where  the  action  is  based  on  the  com- 
mon law,  the  burden  of  proof  is  on  the  injured  party  to 
show,  not  only  the  infliction  of  the  injury,  but  also  the 
negligence  or  wrongdoing  of  the  railway  company,  and 
in  such  an  action  the  proximate  contributory  negligence 
of  the  party  injured  bars  recovery. 
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Upon  the  proper  method  of  setting  out  in  the  declara- 
tion the  statutory  and  common-law  rights  of  action 
some  confusion  seems  to  exist  in  the  minds  of  counsel, 
not  only  in  the  present  case,  but  in  other  cases,  arising 
out  of  a  misconception  of  our  authorities  upon  the  sub- 
ject,  and  particularly  the  case  of  Railroad  v.  Crews,  118 
Tenn.,  25,  99  S.  AV.,  368. 

It  is  recognized  in  our  authorities  that  the  two  causes 
of  action  may  exist  in  the  same  case,  but  it  is  required 
that  they  shall  be  presented  in  separate  counts.  The 
confusion  referred  to  has  arisen  from  the  fact  that  some 
of  the  statutory  precautions  are  identical  with  the  re- 
quirements of  the  common  law.  We  refer  to  those 
which  require  the  railroad  company  to  keep  the  engi- 
neer, fireman,  or  some  other  person  upon  the  locomo- 
tive always  upon  the  outlook  ahead,  and  that,  when  any 
person,  animal,  or  other  obstruction  appears  upon  the 
track,  the  alarm  whistle  shall  be  sounded,  the  brakes 
put  down,  and  every  possible  means  employed  to  stop 
the  train  and  prevent  an  accident.  These  requirements 
having  been  repeatedly  held  in  our  cases  to  belong  to 
the  common  law  as  well  as  to  the  statute,  the  diflSculty 
is  constantly  presented  to  the  minds  of  counsel  as  to 
whether  a  declaration  is  under  the  common  law  or  un- 
der the  statute.  The  court  said  in  the  Creivs  Case  that, 
if  the  provisions  above  mentioned  alone  w^ere  referred 
to,  there  would  not  be  enough  to  distinguish  the  action 
as  a  statutory  one,  that  other  common-law  matters 
might  be  added  and  the  whole  declaration  treated  as 

134  Tenn.  32 
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under  the  common  law,  and  that  under  such  declaration 
no  evidence  of  a  violation  of  the  other  statutory  precau- 
tions would  be  competent.  It  has  befen  inferred  from 
this  statement  of  the  principle,  however,  that  although 
the  declaration  should  go  further  and  clearly  show  a 
case  based  on  a  violation  of  the  statutory  precautions, 
yet  that  the  union  of  the  common-law  matters  in  the 
same  declaration  would  reduce  the  whole  pleading  to 
a  common-law  basis.  This  a  misconception  of  the 
Crews  Case.  When  the  declaration  shows  distinctly 
that  there  was  a  collision  with  an  object  or  person  on 
the  road,  and  the  injury  occurred  in  that  manner,  this 
is  sufficient  to  indicate  an  unmistakable  purpose  to  base 
the  action  upon  the  statute.  Whittaker  v.  Railroad,  132 
Tenn.,  576,  580,  581,  179  S.  W.,  140.  The  same  is  true 
if  the  action  be  based  distinctly  on  subsections  2  or  3 
of  section  1574,  Shan.  Code  (section  1166  of  the  Code  of 
1858).  These  provisions  are  not  concurrent  with  the 
common  law,  and  a  declaration  basing  the  right  of  ac- 
tion upon  either  one  of  these  shows  unmistakably  a  pur- 
pose to  rest  the  action  upon  the  statute.  If  there  be  also 
inserted  in  a  declaration  of  this  kind  in  a  single  count 
averments  based  upon  the  common  law,  the  effect  will 
be  not  to  convert  the  whole  declaration  into  a  common- 
law  pleading,  but  to  lay  it  open  to  a  demurrer  for  du- 
plicity. It  is  shown  in  the  Crews  Case,  notwithstanding 
our  modified  or  code  pleading,  that  the  practice  of  using 
different  counts  for  embodying  different  statements  of 
the  cause  of  action  is  still  preserved,  that  duplicity  is 
still  reprobated,  and  that  it  is  the  duty  of  the  court  to 
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see  to  it  that  the  rules  of  pleading  are  substantially  ad- 
hered to.  Various  sections  of  the  Code  are  cited  as 
authority  for  these  provisions.  118  Tenn.,  65,  99  S. 
W.,  368. 

To  further  illustrate  these  principles  we  set  out  in 
full  the  declaration  in  the  present  case,  viz. : 

**  Plaintiff,  Mrs.  Maggie  McMillan,  as  administratrix 
of  the  estate  of  Fred  Augustus  T.  McMillan,  deceased, 
sues  the  defendant  the  Middle  Tennessee  Railroad  Com- 
pany, a  corporation,  for  $50,000,  as  damages,  by  reason 
of  the  following  facts : 

**The   defendant,  the   Middle   Tennessee   Railroad 

Company,  heretofore,  to  wit,  on  the  day  of 

,  1913,  was  and  now  is  a  railroad  corporation 

chartered  under  the  laws  of  the  State  of  Tennessee  for 
the  carriage  of  passengers  and  freight  for  hire,  owning 
and  operating  a  line  of  railroad  running  from  the  town 
of  Franklin,  in  Williamson  county,  to  Leatherwood,  in 
Hickman  county,  upon  which  defendant  ran  and  operat- 
ed locomotives,  steam  engines,  and  railway  cars. 

'*0n  the  date  aforesaid  plaintiff's  intestate,  Fred  Au- 
gustus T.  McMillan,  was  traveling  in  a  vehicle  drawn 
by  a  horse  along  a  public  highway  and  a  street  of 

said  town  of  Franklin  known  and  designated  as 

street,  across  the  railroad  track  of  defendant  company 
where  said  railroad  track  crosses  said  public  highway 
an'd  street,  commonly  known  as  the  Boyd's  Mill  turn- 
pike, and  within  the  corporate  limits  of  the  town  of 
Franklin,  said  town  of  Franklin  being  a  municipal  cor- 
poration;  and  while  upon  said  crossing,  where  plain- 
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tiff's  said  intestate  had  the  right  to  be,  defendant  com- 
pany, its  employees,  agents,  and  servants,  negligent- 
ly, carelessly,  wantonly,  and  recklessly  ran  upon  and 
against  said  vehicle  in  which  plaintiff's  intestate  was 
riding  with  said  locomotive,  engine,  and  cars,  and  upon 
and  against  the  body,  head,  neck,  arms,  and  legs  of 
plaintiff's  intestate,  inflicting  serious  and  fatal  injuries, 
causing  to  plaintiff's  intestate  great  pain  and  suffering, 
and  mental  angush,  fear,  and  fright,  from  the  effect  of 
which  plaintiff's  intestate,  after  lingering  and  suffer- 
ing as  aforesaid,  died,  to  wit,  on  the day , 

1913. 

* '  Plaintiff  avers  that  at  the  time  and  place  when  and 
where  plaintiff's  intestate  appeared  upon  the  railroad 
track  of  the  defendant  company,  and  when  said  engine 
and  cars  struck  and  injured  and  killed  him  as  aforesaid, 
said  engine  and  cars  and  plaintiff 's  intestate  were  with- 
in the  corporate  limits  of  the  town  of  Franklin,  a  town 
of inhabitants,  and  duly  incorporated,  and  said  en- 
gine and  cars  were  passing  through  said  corporate  lim- 
its, and  said  engine  and  cars  had  left  the  depot  or  sta- 
tion of  said  defendant  company  in  Franklin,  and  were 
passing  in  a  westerly  direction  towards  Leatherwood. 

**  Plaintiff  further  avers  that  the  agents,  employees, 
and  servants  of  defendant  company  who  then  and  there 
had  control  and  management  of  said  engine  and  cars 
were  guilty  of  carelessness,  mismanagement,  and  gross 
negligence  in  the  premises  as  follows : 

**  (1)  Although  said  engine  and  cars  were  within  the 
corporate  limits  of  said  town  of  Franklin,  and  had  left 
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the  depot  or  station  of  defendant  company  some  min- 
utes later  than  its  schedule  time,  yet  the  employees, 
agents,  and  servants  of  defendant  company  carelessly 
and  negligently  failed  to  sound  the  bell  or  whistle  on 
leaving  said  depot  or  station,  and  at  intervals  until  said 
engine  and  cars  reached  said  crossing,  and  until  they 
had  left  the  corporate  limits. 

''(2)  When  plaintiff's  intestate  appeared  upon  the 
railroad  track  of  defendant  company  at  the  crossing 
aforesaid,  neither  the  engineer,  fireman,  nor  any  other 
person  upon  said  locomotive  was  upon  the  lookout 
ahead;  they  did  not  sound  the  alarm  whistle  nor  put 
down  the  brakes,  and  did  not  employ  every  possible 
means  to  stop  the  train  and  to  prevent  a  collision. 

'*  (3)  Plaintiff  further  avers  that  at  the  time  of  said 
collision  said  emploj'^ees,  agents,  and  servants  of  de- 
fendant company  who  then  and  there  had  the  control 
and  management  of  said  locomotive,  engine,  and  cars 
had  inferior  and  defective  engine  and  cars,  with  in- 
ferior and  defective  brakes,  and  other  appliances,  for 
the  control  of  said  locomotive  engine  and  cars,  and  the 
track  of  defendant  company  at  the  time  and  place  afore- 
said was  in  defective  condition,  all  of  which  was  known 
to  defendant  company. 

*'(4)  Said  crossing  where  said  collision  occurred 
was  an  exceedingly  dangerous  crossing,  in  that  it  was 
obscured  by  an  embankment  or  cut  made  and  construct- 
ed by  defendant  company,  and  by  trees  and  other  ob- 
structions which  obstructed  the  view  of  said  crossing, 
and  in  approaching  said  crossing  the  employees,  agents. 
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and  servants  of  defendant  company  in  charge  of  said 
train  and  cars  did  not  give  notice  of  their  approach 
thereto,  and  did  not  take  the  necessary  precautions  to 
warn  travelers  along  said  highway  and  street  of  the 
approach  of  said  engine  and  cars: 

'*  Plaintiff  further  avers  that  plaintiff's  intestate  was 
on  the  railroad  track  as  aforesaid  when  he  was  struck, 
injured,  and  killed  as  aforesaid,  as  he  had  a  right  to  be, 
without  fault  or  negligence  on  his  part,  and  that  he  suf- 
fered the  wrong,  injuries,  and  death  aforesaid  by  rea- 
son of  the  carelessness,  mismanagement,  and  gross 
negligence  of  said  employees,  agents,  and  servants  of 
defendant  company  in  and  about  the  premises,  without 
fault  or  negligence  on  his  part,  and  that  said  careless- 
ness, mismanagement,  and  negligence  was  the  proxi- 
mate cause  of  his  injuries  and  death,  and  that  defendant 
company  was  then  and  there  a  railroad  company  within 
the  purview  of  the  law. 

^'Plaintiff's  intestate,  Fred  Augustus  T.  McMillan, 
left  surviving  him  his  widow,  Mrs.  Maggie  McMillan, 
and  the  following  named  children,  to-wit,  ...  all  in- 
fants of  tender  years,  for  whose  use  and  benefit  this 
suit  is  brought. 

'*  Plaintiff,  Mrs.  Maggie  McMillan,  was  heretofore 
appointed  administratrix  of  the  estate  of  the  said  Fred 
Augustus  T.  McMillan  by  the  county  court  of  William- 
son county,  Tenn.,  which  trust  she  still  holds,  and  her 
letter  of  administration  is  here  to  the  court  shown. 

'*  Plaintiff  therefore  avers  that  a  right  of  action  has 
accrued  to  her  as  such  administratrix  to  have  of  and- 
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from  said  defendant  company  the  said  snm  of  $50,000 
above  demanded,  and  therefore  she  sues  and  demands 
a  jury  to  try  this  case/' 

The  whole  of  this  declaration,  down  to  section  4,  is 
certainly  under  the  statute.  Section  4  is  apparently 
under  the  common  law,  and  probably  supported  by  some 
intimations  thrown  out  in  one  or  more  of  our  previous 
cases  {Railroad  Co.  v.  Smith,  9  Lea  [77  Tenn.],  470; 
Chattanooga  Rapid  Transit  Co.  v.  Walton,  105  Tenn., 
415,  58  S.  W.,  737),  but  was  really  inapplicable  to  the 
case  as  made,  as  subsequently  shown  herein  in  the  dis- 
position we  make  of  assignments  Nos.  8  and  9.  So  this 
paragraph  of  the  declaration  might  have  been  wholly 
disregarded,  but  it  was  not  disregarded ;  on  the  con- 
trary, it  was  treated  as  setting  forth  a  true  cause  of 
"  action  against  the  plaintiff  in  error  under  the  common 
law,  and  the  jury  were  instructed  from  that  standpoint 
in  a  manner  to  create  confusion  in  their  minds. 

Treating  section  4  as  stating  a  common-law  cause  of 
action,  its  insertion  in  the  declaration  made  it  demurra- 
ble for  duplicity,  andj  if  this  objection  had  been  made  in 
the  court  below,  no  doubt,  the  proper  correction  would 
have  been  eflfected,  either  by  striking  out  that  section 
as  surplusage,  or  by  so  striking  and  then  adding  another 
count  covering  this  averment.  With  section  4  stricken 
out,  and  the  paragraph  immediately  following,  which 
paragraph  was  mere  surplusage  {Railroad  v.  Davis, 
104  Tenn.,  442, 448, 58  S.  W.,  296),  the  declaration  would 
have  been  wholly  under  the  statute. 
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There  was  no  demurrer,  however,  filed  for  duplicity, 
and  the  parties  went  to  trial  upon  the  declaration  as 
it  stood,  treating  it  as  stating  a  good  statutory  cause 
of  action,  and  a  good  common-law  cause  of  action  also. 

We  have  just  said  that  the  declaration,  leaving  out 
section  4  and  the  paragraph  following  it,  is  a  good  dec- 
laration under  the  statute.  It  is  very  full,  and  per- 
haps unnecessarily  so,  since,  as  held  in  Railroad  v. 
Davis,  supra,  and  Chattanooga  Rapid  Transit  Co.  v. 
Walton,  105  Tenn.,  415,  418,  58  S.  W.,  737,  much  less 
would  have  sufficed;  but  we  see  no  objection  to  the 
fullness  of  the  statements,  omitting  section  4  and  the 
paragraph  immediately  following. 

We  shall  now  consider  the  first  assignment  of  error, 
which  is  that  the  court  of  civil  appeals  erred  in  not 
reversing  the  judgment  because  the  trial  judge  errone- 
ously overruled  the  motion  for  peremptory  instruc- 
tions, and  because  that  court  refused  to  sustain  the  as- 
signment that  there  was  no  evidence  to  support  the 
verdict.  This  assignment  must  be  overruled.  It  is  not 
denied  that  defendant  in  error's, husband  was  killed 
while  driving  across  the  track.  The  statute  makes  it 
the  duty  of  the  railway  company,  on  leaving  a  town  or 
city,  to  sound  the  bell  or  whistle  when  the  train  starts 
and  at  short  intervals  until  it  has  left  the  corporate 
limits.  There  is  evidence  to  the  effect  that  the  whistle 
was  sounded  only  once,  and  that  w^as  at  a  distance  of 
from  nine  hundred  to  one  thousand  one  hundred  and 
thirty-seven  feet  from  the  place  of  the  accident,  and 
below  a  curve.     The  distance  from  the  depot  from 


7  Thompson]  DECEMBER  TERM,  1915.  505 


Middle  Tenn.  R.  R.  Co.  v.  McMillan. 


which  the  train  started  the  morning  of  the  accident  to 
the  place  of  the  accident  was  three  thousand  five  hun- 
dred and  ninety-two  feet.  There  is  evidence  that  the 
bell  was  not  sounded  at  sufficiently  short  intervals. 
One  witness,  Wiltshire,  at  least,  testifies  that  the  train 
was  coming  silently  as  it  bore  down  towards  the  place 
of  the  accident.  In  addition  to  this,  there  is  evidence 
to  the  effect  that  the  brakes  on  one  of  the  cars  was 
defective.  It  is  the  duty  of  the  railway  company  to 
show  that  its  machinery  is  in  proper  condition.  105 
Tenn.,  415,  423,  425,  4^6,  58  S.  W.,  737. 

The  second  assignment  of  error  is  based  on  the  ac- 
tion of  the  court  of  civil  appeals  in  refusing  to  hold 
that  the  trial  judge  committed  error  in  excluding  the 
following  evidence  which  the  plaintiff  in  error  offered 
on  the  trial.  This  evidence  was  as  follows:  The 
plaintiff  in  error  offered  in  its  defense  the  witness  C. 
Ij.  Williams,  who  testified  that  on  the  same  day  of  the 
accident,  in  the  afternoon,  he  asked  the  deceased  how 
it  happened  that  he  drove  on  the  track.  Now  to  quote 
the  witness : 

**IIe  said  he  didn't  know;  said  he  wasn't  thinking 
about  the  railroad.  Q.  Did  he  make  any  statement  as 
to  what  he  was  doing  immediately  before  the  accident ! 
A.  He  said  he  didn't  know  what  he  was  doing,  or  was 
thinking  about.  Q.  Did  he  make  any  other  statement 
to  you  about  how  the  accident  occurred,  or  what  effect 
it  had  upon  him?  A.  Why,  he  said —  As  best  I  re- 
member, I  asked  him  how  come  him  to  drive  on  the 
track;   couldn't  he  see  the  train?    He  said  he  wasn't 
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thinking  about  the  railroad  j  said  it  all  seemed  blank 
to  him.'^ 

Objection  was  made  to  this  evidence  by  the  defend- 
ant in  error  on  the  ground  that  it  was  hearsay,  and 
hence  not  competent.  TJiis  objection  was  sustained  by 
the  trial  judge,  and  the  testimony  not  permitted  to  go 
before  the  jury. 

On  the  same  objection  made  by  defendant  in  error 
the  trial  judge  ruled  out  the  following  evidence  offered 
through  the  witness  C.  6.  Bradley,  who  testified  that 
he  saw  the  deceased  immediately  after  the  accident: 

'*Q.  At  the  time  you  heard  Mr.  McMillan  (the  de- 
ceased) make  this  statement  two  or  three  minutes  after 
the  accident,  what  did  he  sayf  A.  Well,  he  said  he 
didn't  hear  the  whistle  and  the  train,  and  wasn^t  pay- 
ing any  attention  to  the  railroad.  Q.  Did  he  say  any- 
thing  else!  A.  Yes,  sir;  said  he  didn't  hear  any  one 
hollering  or  see  any  one  waiving  at  him,  or  pay  any 
attention  to  the  railroad,  or  see  the  train  in  any  way ; 
if  he  had,  he  wouldn't  have  drove  on  the  track.  Q. 
Did  he  say,  if  he  had  been  paying  any  attention,  of 
course,  he  wouldn  't  have  driven  on  the  track  f  A.  Yes, 
sir;  he  wouldn't  have  driven  on  the  track  if  he  had 
been  paying  any  attention  to  the  railroad  or  the  train. ' ' 

On  the  same  objection  made  by  defendant  in  error 
the  trial  judge  ruled  out  the  evidence  of  the  witness 
D.  G.  Buchanan  ojBfered  by  the  plaintiff  in  error,  viz. : 

^*Mr.  Buchanan,  did  you  hear  Mr.  McMillan  make 
any  statement  about  how  this  accident  occurred,  or 
what  he  was  doing  after  you  had  taken  him  over  there  t 
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A.  Yes,  sir;  I  did.  Q.  What  did  he  say?  A.  He 
made  a  remark  to  a  lady  there.  She  asked  him  did  he 
see  her  waving  at  him.  He  said  no  he  didn  't ;  said  he 
wasn't  paying  any  attention  at  all  to  her  waving,  or 
to  the  railroad,  or  the  train.  Q.  Did  he  say  anything 
about  driving  upon  the  track?  A.  He  said  if  he  had 
knew,  had  saw  her,  and  been  thinking  of  going  across 
the  track,  he  wouldn't  have  drove  upon  the  track." 

There  can  be  no  doubt  that  the  action  of  the  trial 
judge  in  ruling  out  this  testimony  on  the  ground  stated 
was  erroneous.  The  right  of  action  in  cases  of  this 
character  is  that  of  the  deceased.  Davidson-Benedict 
Co.  V.  Severson,  1  Gates  (109  Tenn.),  613-623,  72  S. 
W.,  967;  Stuber  v.  Railroad,  5  Gates  (113  Tenn.),  305, 
87  S.  W.,  411 ;  Sharp  v.  C,  N.  0.  (&  T.  P.  Ry.  Co.,  179 
S.  W.,  377.  It  necessarily  follows  that  any  admission 
made  by  him  would  be  competent  against  those  who 
succeeded  to  the  action;  in  this  case  his  administra- 
trix, who  is  his  widow.  Overton  v.  Hardin,  6  Gold.  (46 
Tenn.),  375 ;  Walker  v.  Brantner,  59  Kan.,  117,  52  Pac, 
80,  68  Am.  St.  Rep.,  347.  And  see  Georgia  R.  Co.  v. 
Fitzgerald,  108  Ga.,  507,  34  S.  E.,  316,  49  L.  R.  A.,  175; 
Dixon  V.  Union  Iron  Worlcs,  90  Minn.,  497,  97  N.  W., 
375;  Smith  v.  Moore,  142  N.  G.,  289,  55  S.  E.,  275,  7 
L.  R.  A.  (N.  S.),  684,  689,  690. 

It  is  insisted  in  behalf  of  the  defendant  in  error  that, 
if  the  court  can  see  that  the  evidence  is  incompetent 
on  any  other  ground,  the  action  of  the  trial  judge  will 
be  upheld,  although  such  other  ground  or  objection  was 
not  offered.    This  is  a  mistaken  view.    Incompetency 


508  TENNESSEE  REPORTS,     [134  Tenn. 


Middle  Tenn.  R.  R.  Co.  v.  McMillan. 


not  objected  to  is  waived.  Any,  other  rule  would  result 
in  setting  a  trap  for  the  other  side  of  the  controversy. 
When  objection  is  made  to  evidence,  and  specified,  this 
notification  may  enable  opposing  counsel  to  obviate  it, 
and  thus  make  the  evidence  competent,  but,  if  the  party 
making  an  erroneous  objection  should  be  allowed  to 
withhold  a  good  objection  and  make  that  in  the  appel- 
late court,  where  there  can  be  no  possibility  of  avoid- 
ing the  difficulty  by  other  evidence,  this  would  give  a 
very  great  advantage  to  the  party  so  withholding  his 
real  objection,  and  result  in  corresponding  disadvan- 
tage and  injustice  to  the  opposing  litigant.  1  Thomp- 
£:on  on  Trials,  peel  ions  693  and  698. 

The  learned  court  of  civil  appeals  declined  to  pass 
upon  the  validity  of  the  objection  made,  but  held  the 
trial  judge  was  justified  in  ruling  out  the  evidence  on 
the  ground,  along  with  other  reasons  stated : 

That  deceased  was  at  the  time  the  statements  were 
made  *'in  a  comatose  or  stupified  condition,  and  either 
wholly  or  partially  unconscious,  and  did  not  fully  com- 
prehend what  he  was  saying.  It  w^as  for  the  trial 
judge,''  continued  that  court,  **to  determine  as  a  pre- 
liminary question  whether  the  statements  were  made 
by  the  deceased  at  a  time  and  under  such  circumstances 
and  while  he  was  in  such  condition  as  authorized  proof 
of  them." 

The  trial  judge,  however,  did  not  undertake  to  deter- 
mine this  question,  but  acted  only  on  the  objection 
made  by  the  defendant  in  error  as  to  the  hearsay  char- 
acter of  the  evidence.    Furthermore,  we  are  unable  to 
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ascertain  from  the  evidence  that  the  deceased  was  in 
such  a  condition  as  indicated  in  the  opinion  of  the  court 
of  civil  appeals.  The  three  witnesses  whose  testimony 
was  excluded  say  that  he  was  rational  at  the  time,  and 
the  witness  Wiltshire,  who  testified  for  the  defendant 
in  error,  said  the  same  thing,  and  Dr.  Howlett,  who  ex- 
amined him  later,  being  asked  whether  he  was  con- 
scions  or  unconscious,  answered : 

*'Why  he  was  partly  conscious;  he  was  a  little  bit 
stupified,  but  he  was  conscious  when  I  saw  him.*' 

The  evidence  should  have  gone  to  the  jury.  Its 
weight,  no  doubt,  would  have  been  affected  by  the  fact 
that  Mr.  McMillan  was  very  desperately  injured,  and 
was  suffering  great  pain.  We  have  no  doubt  that  the 
evidence  was  competent;  certainly  it  was  not  incom- 
petent on  the  ground  of  being  hearsay.  Indeed,  the 
counsel  for  defendant  in  error  did  not  advance  the  view 
in  the  trial  court  that  the  mind  of  McMillan  was  in  such 
condition  that  he  did  not  know  what  he  was  saying. 

It  is  insisted,  however,  in  behalf  of  the  defendant 
in  error  that  there  should  be  no  reversal  for  the  error 
mentioned,  because  the  merits  were  reached;  further- 
more, because  there  was  other  evidence  of  the  same 
kind  as  that  (embraced  in  the  testimony  ruled  out.  There 
was  no  other  evidence  presenting  the  negligence  and 
inattention  of  the  deceased  in  such  a  strong  light  as 
that  contained  in  the  testimony  of  the  witnesses,  Wil- 
liams, Bradley,  and  Buchanan.  Besides  this,  we  are 
unable  to  say  that  a  just  result  was  reached  with  this 
evidence  left  out.    It  is  true,  in  our  view  of  the  case  on 
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the  evidence  as  it  stands  in  the  record,  on  the  first  as- 
signment because  of  the  failure  to  properly  use  the 
whistle  or  bell  under  the  statute,  and  also  because  of 
the  defect  in  the  brakes  on  one  of  the  cars,  the  defend- 
ant in  error  was  entitled  to  a  verdict  for  some  amount. 
Nevetherless  the  evidence  excluded  was  of  very  great 
importance  for  the  purpose  of  enabling  the  jury  to  as- 
certain the  amount  of  the  damages  that  should  be  al- 
lowed. It  is  shown  by  other  evidence  in  the  record  that 
the  approach  to  the  railroad  track  for  the  distance  of 
two  hundred  and  twenty-six  feet  was  obscured  by  trees 
and  undergrowth,  and  that  by  reason  of  this  obscura- 
tion and  the  sharpness  of  the  curve  the  train  could  not 
have  been  seen  until  the  traveler  was  right  at  the  track. 
It  also  appears  that  there  is  evidence  to  the  ejBfect  that 
on  account  of  the  rattling  of  the  milk  bottles  in  the 
wagon  of  the  deceased  as  he  approached  the  track  the 
difficulty  of  his  hearing  the  approaching  train  was 
greatly  increased.  There  is  likewise  a  lack  of  evidence 
to  show  that  the  deceased  stopped  his  wagon,  or  that 
he  listened  at  all,  or  that  the  negro  boy  who  was  with 
him  listened.  The  negro  boy  testified  that  they  looked, 
but,  although  much  pressed,  he  never  did  say  that  they 
listened  for  the  train.  The  negro  boy  testified  that 
they  looked  before  they  went  on  the  track ;  but  it  ap- 
pears that  at  this  time  the  train  was  only  about  sev- 
enty-five feet  away ;  that  they  did  not  see  it  until  they 
got  on  the  track.  In  view  of  all  these  facts  we  think 
that  the  exclusion  of  the  evidence  affected  the  result. 
If  the  jury  believed  the  statements  of  the  three  wit- 
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nesses  whose  testimony  was  excluded,  they  probably 
would  not  have  allowed  the  amount  which  they  did  al- 
low as  damages.  In  this  view  of  the  case  we  think  the 
error  was  a  reversible  one. 

In  respect  of  the  supposed  common-law  duty  of  the 
plaintiJBf  in  error,  based  on  the  averments  of  paragraph 
4  of  the  declaration,  the  trial  judge  charged  the  jury, 
in  substance,  that  if  they  found  these  averments  true 
under  the  evidence,  it  was  the  duty  of  the  plaintiff 
in  error  to  exercise  *'a  high  degree  of  vigilance  and 
caution,  conamensurate  with  the  dangerous  character 
of  said  crossing,''  by  employing  every  means  at  its 
command, '  *  by  ringing  the  bell  and  sounding  the  whis- 
tle" as  its  train  approached  the  crossing  to  warn  per- 
sons traveling  upon  the  highway  in  the  direction  of 
the  railway  track  with  a  purpose  to  cross  it,  etc.  He 
also  charged  that  on  approaching  such  a  crossing  it 
was  the  duty  of  the  railway  company  to  employ  every 
means  at  its  command  that  would  most  effectually 
warn  those  persons  about  to  cross  the  track.  The 
crossing  in  question  was  within  the  corporate  limits 
of  the  city  of  Franklin. 

It  is  insisted  by  plaintiff  in  error  that  these  instruc- 
tions were  erroneous  because  the  statute  covered  the 
ground,  and  no  other  precautions  could  be  required. 
And  so  thinks  the  court.  The  statutory  provisions 
directing  what  shall  be  done  when  an  object  or  obstruc- 
tion appears  on  the  track,  of  course,  cannot  be  applied 
to  the  case  of  a  warning  required  to  prevent  persons 
from  actually  entering  on  the  track.    But  subsections 
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2  and  3  of  section  1574  of  Shannon's  Code  (section 
1166  of  Code  of  1858)  do  contain  such  warning  provi- 
sions. Subsection  2  directs  that,  where  a  public  road 
crossing,  is  designated  by  a  special  warning  board 
erected  by  the  county  authorities,  the  whistle  or  bell 
of  the  locomotives  shall  be  sounded  at  the  distance  of 
one-fourth  of  a  mile  from  the  crossing,  and  at  short 
intervals  until  the  train  has  passed  the  crossing.  Sub- 
section 3  provides  that  on  approaching  a  city  or  town 
the  bell  or  whistle  shall  be  sounded  when  the  train  is 
at  the  distance  of  one  mile,  and  at  short  intervals  until 
it  reaches  its  depots  or  station,  and  on  leaving  a  town 
or  city  the  bell  or  whistle  shall  be  SQunded  when  the 
train  starts,  and  at  intervals  until  it  has  left  the  cor- 
porate limits.  Subsection  4  prescribes  what  shall  be 
done  when  an  obstruction  appears  on  the  track.  Sec- 
tion 1575  declares  that,  if  these  precautions  are  not 
complied  with,  in  subsections  2,  3,  and  4,  meaning  all 
of  these  {Chattanooga  Rapid  Trcmsit  Co.  v.  Walton, 
105  Tenn.,  415,  419,  58  S.  W.,  737;  RaUroad  v.  Gard- 
ner,  1  Lea  [69  Tenn.],  691),  the  railway  company  shall 
be  responsible  for  all  damages  to  persons  or  property 
resulting  from  any  accident  or  collision  that  may  oc- 
cur, and  section  1576  declares  that  no  railroad  com- 
pany that  observes  the  statutory  precautions  shall  be 
responsible  for  any  damages  to  persons  or  property  on 
its  road.  We  think  this  latter  section  would  preclude 
any  common-law  requirement  for  any  additional  warn- 
ings at  any  crossing  within  a  city  or  town.  The  statute 
sets  forth  the  full  duty  of  the  railway  company,  to- 
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geiiier  with  its  reward  of  full  indemnity  for  full  com- 
plianoe,  and  the  resulting  of  full  liability  for  any  dere- 
liction. This  view  is  in  accord  with  the  reasoning  of 
the  court  in  Graves  v.  Railroad,  126  Tenn.,  148,  148 
S.  W.,  239,  as  well  as  a  necessary  deduction  from  the 
statute. 

The  foregoing  matter  covers  assignments  Nos.  8  and 
9,  and  it  is  apparent  they  must  be 'overruled. 

Assignment  No.  10  is  overruled,  and  11  is  sustained. 
The  former  complains  that  the  trial  judge  instructed 
the  jury  simply  that  the  contributory  negUgence  of  the 
deceased  '*can  go  only  to  the  reduction  of  damages.'^ 
By  this  it  was  to  be  understood  by  the  jury  that  such 
contributory  negligence  could  not,  under  the  statute, 
abate  the  action.  However,  the  trial  judge  should  have 
given  the  instruction  the  refusal  of  which  is  com- 
plained of  in  No.  11.  This  instruction  plainly  told  them 
that  it  was  their  duty  to  mitigate  or  lessen  the  damages 
if  they  should  find  that  deceased  was  guilty  of  contribu- 
tory negligence,  and  that  they  should  measure  this  re- 
duction of  damages  in  proportion  to  the  degree  of  such 
contributory  negligence,  whether  slight  or  gross. 

What  has  been  said  in  disposing  of  assignments  Nos. 
8  and  9  renders  it  unnecessary  for  us  to  consider  as- 
signments Nos.  13,  15,  24,  and  25,  since  all  of  these 
either  directly  or  incidentally  affect  the  supposed  com- 
mon-law feature  of  the  case,  which  is  now  eliminated, 
and,  no  doubt,  will  be  discarded  on  the  new  trial. 
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Assignment  No.  17  is  overruled.  The  request  was 
expressed  in  such  terms  as  would  have  justified  the 
jury  in  believing  that  the  plaintiff  in  error  should  be 
exonerated,  if  it  had  obeyed  all  of  the  statutory  pre- 
cautions after  the  wagon  appeared  on  the  road  in  a 
position  to  be  struck  by  the  nearing  train,  although  it 
had  previously  failed  to  comply  with  the  requirements 
of  subsection  2  of  Shannon's  Code,  section  1574,  re- 
ferred  to  supra.  Such  an  instruction  would  have  been 
erroneous,  since  all  of  the  precautions  must  be  com- 
plied with. 

Assignment  No.  18  is  overruled  on  the  same  grounds. 

Assignments  Nos.  20,  21,  and  22  are  overruled,  on 
the  ground  that  the  substance  of  the  request  for  in- 
struction to  the  jury  contained  in  each  was  sufficiently 
given  by  another  instruction  which  the  trial  judge  gave 
at  the  instance  of  the  plaintiff  in  error. 

Assignment  No.  23  complains  of  the  refusal  of  the 
trial  judge  to  give  in  charge  the  following  instruction 
offered  by  the  plaintiff  in  error,  viz. : 

'*If  the  deceased,  Fred  McMillan,  was  familiar  with 
this  Boyd's  Mill  crossing,  and  had  been  crossing  it  daily 
for  several  months,  and  knew  the  situation,  and,  not- 
withstanding this,  he  entered  upon  this  railroad  track 
without  stopping  to  look  or  listen,  and  without  paying 
any  attention  whatever  to  the  railroad,  without  notic- 
ing it  and  without  thinking  about  the  railroad,  or  train 
might  be  approaching,  and  without  taking  any  pre- 
caution himself  to  prevent  an  accident,  he  would  be 
guilty  of  gross  negligence,  and  such  negligence  should 


7  Thompson]  DECEMBER  TERM,  1915.  515 

Middle  Tenn.  R.  R.  Co.  ▼.  McMillan. 

be  taken  into  consideration  by  yon,  and  should  mitigate 
any  recovery  which  plaintiff  might  otherwise  be  enti- 
tled to." 

There  was  evidence  on  which  to  base  the  instruction, 
and  it  should  have  been  given  but  for  the  use  of  the 
word  ** gross"  therein.  While  it  is  true  that  the  duty 
to  stop,  look,  and  listen  is  not  a  positive  duty  in  law 
applicable  under  all  circumstances,  and  it  is  further- 
more true  that  in  general  it  must  be  left  to  the  jury  to 
say  whether  under  the  circumstances  of  the  given  case 
the  party  was  negligent  in  failing  to  stop,  look,  and 
listen  {Railroad  v.  Diesy  98  Tenn.,  655,  41  S.  W.,  860; 
Wilson  V.  Citizens'  Street  Railway  Co.,  105  Tenn.,  74, 
58  S.  W.,  334;  Railroad  v.  Satterwhite,  112  Tenn.,  185, 
79  S.  W.,  106),  yet  no  one  can  doubt  that  the  facts 
stated  in  the  instruction,  taken  altogether,  made  out  a 
case  of  negligence  in  law\  Yet  because  of  the  use  of 
the  word  ** gross"  the  instruction  was  not  technically 
accurate,  and  the  trial  judge  was  justified  in  refusing 
to  give  it  to  the  jury.  A  request  for  instructions  must 
be  accurate  before  the  refusal  can  put  the  trial  judge 
in  error.  The  question  of  the  degree  of  negligence  is 
for  the  jury,  and  not  for  the  court. 

Assignments  Nos.  26  and  27  are  overruled.  In  order 
to  contradict  a  witness  by  evidence  of  what  he  said  out 
of  court  to  other  persons  on  the  same  subject  contra- 
dictory of  what  he  afterwards  testified  in  court,  it  is 
essential  that  the  witness  to  be  impeached  shall  be  first 
asked  whether  he  made  such  statements  at  a  time  and 
place  fixed,  and  to  a  person  or  persons  named,  and  the 
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words  used  or  their  substance  must  be  stated  to  him, 
in  order  to  refresh  his  memory,  and  to  enable  him  to 
reply  intelligently  in  respect  of  the  matter.  Cole  v. 
State,  6  Baxt.  (65  Tenn.),  239.  The  impeaching  ques- 
tions referred  to  in  these  assignments  do  not  sufficient- 
ly comply  with  the  rule  stated. 

The  twenty-ninth  assignment  is  addressed  to  the  ex- 
cessiveness  of  the  verdict.  Since  the  judgment  must  be 
reversed,  and  the  case  remanded  for  a  new  trial  on 
other  grounds,  we  do  not  deem  it  proper  to  consider 
this  subject. 

Reverse  and  remand.  The  defendant  in  error  will 
pay  the  costs  of  the  appeal. 
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John  Black  et  al.  v.  James  K.  Black. 

■  • 

(Nashville.    December  Term,  1915.) 

EXECUTORS  AND  ADMINISTRATORS.  Inventory.  Jurisdic- 
tion of  county  court. 
Under  Shannon's  Code,  sec.  4039,  providing  that  any  person  In- 
terested in  a  decedent's  estate  may  at  any  time  before  final 
settlement  suggest  to  tiie  court  that  the  representative  has  not 
returned  a  complete  inventory,  and  the  articles  omitted  shall 
be  debited  to  the  representative  at  their  value,  unless  he  can 
show  a  Efficient  legal  reason  for  leaving  them  out  of  the  in- 
ventory, and  section  6027,  subd.  4,  conferring  original  Jurisdic- 
tion on  the  county  court  over  the  settlements  of  executors  or 
administrators,  while  the  county  court  has  no  Jurisdiction  of 
a  petition  to  require  an  administrator  to  charge  himself 
with  a  sum  with  which  he  had  charged  himself  as  ad- 
ministrator of  another  estate,  when  considered  as  an  inde- 
pendent and  original  action  drawing  into  question  the  title  to 
property,  it  has  Jurisdiction  of  such  a  petition  as  a  suggestion 
that  the  administrator  has  not  returned  a  complete  inventory. 

Cases  cited  and  approved:  LinnviUe  v.  Darby,  60  Tenn.,  307; 
Dea#  V.  Snelllng.  49  Tenn.,  484;  Walsh  v.  Crook,  91  Tenn., 
388;    Taliaferro  v.  Wright,  1  Shan.  Cas.,  178. 

Codes  cited  and  construed :  Sees.  3977,  40314040,  4046,  4048,  4050, 
6027,  6030   (S.). 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson.  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
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Court  of  Civil  Appeals  from  the  Supreme  Court. — ^A. 
G.  RuTHEBFOBD,  Judge. 

Chas.  Gilbeet,  for  petitioners. 

M.  T.  Bryan,  for  administrator. 

Mb.  Justice  Buchanan  delivered  the  opinion  of  the 
Court. 

This  action  originated  by  a  petition  filed  in  the  coun- 
ty court  by  John  Black  et  al.,  as  heirs  at  law  of  Miss 
Jennie  Black,  who  died  intestate,  owning  certain  per- 
sonal property  in  said  county,  in  1913.  Prior  to  her 
death  she  had  qualified  as  administratrix  c.  t.  a.  of  the 
estate  of  her  brother,  Nathaniel  Black,  but  she  died  be- 
fore she  had  filed  an  inventory  as  such  personal  rep- 
resenative.  After  her  death  James  K.  Black  qualified 
as  administrator  c.  t.  a.  of  the  estate  of  Nathaniel 
Black,  and  also  qualified  as  administrator  of  the  estate 
of  Miss  Jennie  Black,  and  as  administrator  of  each  of 
these  estates  James  K.  Black,  on  September  27,  1913, 
filed  in  the  county  court  an  inventory.  In  each  of  these 
inventories  he  charged  himself  with  certain  personal 
property,  the  items  of  which  were  fully  set  out.  One 
of  the  items  of  the  inventor}^  which  he  filed  as  admin- 
istrator of  the  estate  of  Nathaniel  Black  is  the  sum  of 
one  thousand  seven  hundred  and  sixteen  dollars  and 
thirty-eight  cents.  On  February  2, 1914,  the  petition  in 
the  present  action  was  filed  against  said  administra- 
tor.   It  averred  that  he  had  fraudulentlv  charged  the 
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above  cash  item  against  himself  as  administrator  of 
Nathaniel  Black,  when  in  fact  and  law  the  cash  repre- 
sented by  that  item  was  no  part  of  the  estate  of  Na- 
thaniel, but  was  part  of  the  estate  of  Miss  Jennie 
Black,  and  should  have  been  charged  to  §aid  admin- 
istrator in  his  inventory  of  her  estate ;  that  his  error 
had  been  called  to  his  attention,  but  he  had  refused  to 
correct  it.  The  petition  also  averred  that  Black,  the 
administrator,  had  fraudulently  substituted  glass  set- 
tings for  diamond  settings  in  several  pieces  of  valuable 
jewelry,  including  earrings,  rings,  and  a  watch,  part 
of  the  estate  of  Miss  Jennie  Black,  and  that  certain  of 
the  jewels  owned  by  her  estate  had  been  sold  by  tHe 
administrator  at  prices  much  below  their  value;  that 
all  this  had  been  fraudulently  done,  to  the  prejudice  of 
the  rights  of  petitioners.  The  petition  prayed  for  pro- 
cess, etc.,  and  that  the  administrator  be  compelled  to 
charge  himself  with  the  said  one  thousand  seven  hun- 
dred and  sixteen  dollars  and  thirty-eight  cents  in  the 
inventory  of  the  estate  of  Miss  Jennie  Black,  etc. ;  that 
said  administrator  be  compelled  to  account  for  said 
jewelry  and  charge  himself  with  its  true  value.  The 
petition  also  prayed  for  general  relief. 

The  administrator,  by  way  of  defense,  met  this  peti- 
tion by  a  demurrer,  based  on  the  following  grounds: 
First,  that  the  petition  was  prematurely  filed,  under 
the  provisions  of  section  4007,  Shannon's  Code;  sec- 
ond, that  the  court  was  without  jurisdiction  to  enter- 
tain the  petition ;  third,  that  the  petition  was  unknown 
to  the  forms  of  law.    The  probate  court  sustained  the 
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demurrer  and  dismissed  the  petition,  and  taxed  peti- 
tioners with  the  costs,  to  which  action  petitioners  ex- 
cepted and  prayed  an  appeal  to  the  circuit  court.  They 
were  unsuccessful  both  in  that  court  and  in  the  court 
of  civil  appeals,  and  they  have  brought  the  case  to  us 
lipon  petition  for  certiorari. 

It  is  manifest  that  all  the  courts  have  fallen  into 
error  upon  this  matter.  Each  of  them  went  off  upon 
the  idea  that  the  county  court  had  no  jurisdiction  to 
entertain  the  petition  as  the  beginning  of  an  independ- 
ent and  original  action  drawing  into  question  the  title 
to  property.  Viewed  from  that  aspect  the  petition  was 
not  maintainable.  LimtvUle  v.  Darhj/,  1  Baxt.  (60 
Tenn.),  307;  Dean  v.  Snelling,  2  Heisk.  (49  Tenn.), 
484;  Walsh  v.  Crook,  7  Pick.  (91  Tenn.),  368,  19  S. 
W.,  19.  But  the  true  view  is  that  the  probate  court 
should  have  sustained  the  petition  as  a  suggestion  filed 
in  that  court  under  section  4039  of  Shannon  ^s  Code, 
which  provides : 

*' Any  person  interested  in  any  deceased  person's  es- 
tate as  legatee,  distributee,  widow,  or  creditor,  may,  at 
any  time  before  final  settlement  of  such  estate,  sug- 
gest to  the  court  and  show  by  proof  that  the  representa- 
tive has  not  returned  a  complete  inventory,  and  the 
article  or  articles  omitted  in  the  inventory  shall  be 
debited  to  the  representative  at  the  value  thereof,  un- 
less he  can  show  a  suflScient  legal  reason  for  leaving 
the  same  out  of  the  inventory.'' 

See,  also,  section  3977,  Shannon's  Code, 
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©y  section  6027  of  Shannon's  Code,  and  subsection 
4  thereof,  original  jurisdiction  is  conferred  on  that 
court  over  the  settlements  of  executors  or  administra- 
tors. For  provisions  in  the  same  Code  regulating  the 
rendering  of  accounts  and  the  settlement  of  their  re- 
spective trusts  by  administrators  and  executors,  see 
sections  4031  and  4046,  Shannon's  Code.  The  section 
4039  of  Shannon 's  Code  is  intended  to  confer  upon  any 
person  interested  in  an  estate  of  any  one  of  the  classes 
named  in  that  section  the  right  to  intervene  in  limine 
in  the  settlement  of  that  estate  and  suggest  error  in 
the  very  first  step  which  the  personal  representative  is 
required  to  take  after  his  qualification  in  the  execution 
of  his  trust.  The  purpose  of  the  section  is  to  enable 
persons  so  interested  in  the  estate  while  looking  after 
their  interests  to  aid  the  county  court  and  the  clerk 
in  seeing  to  it  that  the  personal  representative  begins 
his  accounting  on  a  correct  basis.  One  of  the  sections 
above  referred  to  provides: 

*'When  an  account  has  been  finally  settled  by  the 
county  court,  either  party  may  appeal  from  the  judg- 
ment of  the  court  to  the  chancery  (court)  or  circuit 
court,  and  the  appeal  shall  be  brought  before  the  chan- 
cellor or  circuit  judge  at  his  first  session  in  such  county 
or  district,  and  it  shall  be  suflScient  to  take  up  on  said 
appeal  only  so  much  of  the  record  as  will  sufiBtee  to  pre- 
sent the  matter  complained  of  in  the  decision  below.'' 

See  section  4040,  Shannon 's  Code. 

Section  6030  of  Shannon's  Code,  in  connection  with 
section  6027  and  the  fourth  subdivision  thereof,  vests 
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the  county  court  with  all  of  the  power  and  authority 
necessary  and  proper  to  the  exercise  of  the  jurisdiction 
conferred  upon  it.  Under  section  4031  of  that  Code 
the  power  is  given,  and  the  duty  imposed  upon  the 
clerk  to  take  and  state  the  accounts  of  an  executor  or 
administrator,  and  such  representative  is  guilty  of  con- 
tempt of  the  county  court  if  he  fail  to  appear  and  set- 
tle when  cited  to  do  so.  See  section  4033.  This  legis- 
lation was  construed  by  this  court  in  Taliaferro  v. 
Wright,  where  the  bill  was  filed  by  the  distributees  and 
legatees  within  seven  months  after  the  defendant  had 
qualified  as  executor.  It  was  insisted  that  the  execu- 
tor had  two  years  in  which  to  settle  up  the  estate,  and 
that  he  could  not  be  so  sued  until  after  that  time;  to 
sustain  which  insistence  sections  4048  to  4050,  inclu- 
sive, of  Shannon's  Code,  were  relied  on.  This  court 
said: 

'*We  are  not  aware  that  tbe  question  has  been  ad- 
judicated in  this  State.  But  it  has  been  decided  by  the 
supreme  court  of  North  Carolina  upon  the  same  stat- 
ute. Judge  Gaston  says :  *  The  act  of  assembly  making 
it  obligatory  on  executors  to  settle  the  estate  at  the  end 
of  two  years  after  the  administration  shall  have  begun, 
does  not  authorize  them  to  defer  the  settlement  until 
that  time  without  necessity;  and  it  is  competent  for 
those  interested  to  file  their  bill,  or  present  their  peti- 
tion for  such  a  settlement  as  soon  as  they  think  proper 
— the  proceedings  on  such  a  bill  or  petition  being  under 
the  control  of  the  court,  who  can  prevent  a  premature 
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decision  thereon  and  have  the  question  of  costs  at  their 
disposition.'  " 

This  court,  in  the  same  case,  said  further: 

**  There  is  no  reason  why  the  persons  entitled  to  an 
estate  should  be  delayed  two  years  when  it  is  known 
there  are  no  debts.  If  this  be  doubtful,  the  court  will 
see  that  no  injustice  is  done  the  executor  by  a  prema- 
ture decree  against  him,  but  will  hold  up  the  case  or 
see  that  he  is  fully  secured  or  indemnified." 

In  the  further  course  of  the  opinion  the  court  makes 
reference  to  the  proper  course  of  procedure  in  such 
cases.    See  Taliaferro  v.  Wright,  1  Shan.  Cases,  178. 

The  petition  in  the  present  case  was  not  a  bill  in 
chancery  filed  by  distributees  and  legatees  for  the  pur- 
poses discussed  in  the  case  last  above  cited.  The  scope 
of  the  petition  has  already  been  indicated.  The  case 
last  above  cited  is  here  mentioned  merely  in  order  to 
indicate  the  construction  which  this  court  has  placed 
upon  the  legislation  therein  referred  to.  When  an  ex- 
ecutor or  administrator  is  cited  to  make  settlement, 
imder  section  4033,  Shannon's  Code,  the  parties  inter- 
ested are  entitled  to  notice  of  the  time  of  stating  the 
account  (see  section  4034,  Shannon's  Code) ;  and  the 
personal  representative  may  be  examined  on  oath  (see 
section  4035,  Shannon's  Code).  For  sufficient  cause 
the  settlement  may  be  continued  from  time  to  time. 
See  section  4036,  Shannon's  Code.  The  clerk  shall 
charge  the  accounting  party  ''with  all  sums  of  money 
as  he  has  received,  or  might  have  received  by  using 
due  and  reasonable  diligence,  and  shall  credit  him  with 
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a  reasonable  compensation,  .  .  .  and  with  such 
disbursements  as  he  supports  by  lawful  vouchers.'' 
See  section  4037,  Shannon's  Code.  *' Any  person  inter- 
ested in  the  estate  may  except  to  the  account  after  it 
has  been  stated  by  the  clerk,  and,  if  dissatisfied  with 
the  clerk's  decision  of  the  exceptions,  may  appeal  to 
the  court,  or  he  may  except  when  it  is  presented  to  the 
court."  See  section  4038,  Shannon's  Code.  As  has 
been  already  shown  by  a  quotation  from  section  4040, 
Shannon's  Code,  an  appeal  may  be  taken  from  the 
judgment  of  the  county  court  to  the  chancery  court,  or 
the  circuit  court.  Our  statutes  above  referred  to  must 
be  construed  in  pari  materiay  and  they  disclose  the  pur- 
pose  of  the  legislation  to  be  that  parties  interested  in 
the  estate  of  the  classes  mentioned  are  entitled  to  be 
heard  in  the  county  court  in  limine  from  the  very  be- 
ginning of  the  accounting  in  that  forum  until  the  final 
judgment  is  rendered  on  the  final  account  of  the  per- 
sonal representative,  be  he  executor  or  be  he  adminis- 
trator. Such  personal  representatives  are  express 
trustees,  and  are  chargeable  with  strict  fidelity  to  their 
trusts.  The  beneficiaries  under  the  trusts  are  persons 
of  the  classes  named  in  section  4039.  The  petitioners 
in  the  present  case  were  beneficiaries  of  a  trust  in 
which  the  defendant  Black,  as  administrator,  was  a 
trustee,  and  the  petition  was  a  proper  suggestion  to  the 
county  court  within  the  meaning  of  section  4039  of 
Shannon 's  Code,  that  the  representative  Black  had  not 
returned  a  complete  inventory ;  moreover,  the  petition 
was  specific  and  definite,  and  pointed  out  the  respects 
in  which  the  inventory  was  incomplete,  and  in  which 
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the  representative  had  been  unfaithful  to  his  trust; 
therefore  it  was  the  duty  of  the  county  court  to  enter- 
tain the  petition,  and  not  to  dismiss  it  as  was  done  at 
the  point  of  the  defendant's  demurrer.  The  conduct 
of  the  defendant  in  demurring  to  such  a  petition  did 
not  commend  him  to  the  favorable  consideration  of  the 
court.  His  trust  was  one,  as  we  observe,  which  re- 
quired of  him  the  utmost  good  faith.  The  petition 
made  charges  against  him  of  the  utmost  bad  faith. 
The  petition  should  have  been  met  by  an  answer,  and 
not  by  a  demurrer ;  especially  as .  the  petition  was  one 
in  •which  the  county  court  had  the  clearest  jurisdiction, 
and  was  under  the  clearest  duty  to  entertain  and  take 
appropriate  action  upon. 

We  have  sufficiently  indicated  the  course  of  action 
which  should  be  taken  upon  the  petition  as  a  suggestion 
under  section  4039  of  Shannon's  Code,  upon  the  re- 
mand of  the  cause  to  the  county  court. 

In  various  phases  the  legislation  embodied  in  sec- 
tions 4031  to  4046,  Shannon's  Code,  has  been  before 
this  court  for  construction.  These  cases  are  collated 
and  referred  to  under  the  appropriate  sections,  in  Mr. 
Shannon 's  recent  work  entitled  ' '  Citations  of  Constitu- 
tion, Code  and  Acts  of  Tennessee."  See  pages  119 
and  120. 

For  reasons  already  indicated  the  judgment  of  the 
court  of  civil  appeals  is  reversed,  and  this  cause  is 
remanded  to  the  county  court  of  Davidson  county,  to 
be  proceeded  with  in  accord  with  the  rights  of  the  peti- 
tioners, as  indicated  in  this  opinion,  and  a  copy  hereof 
will  go  down  with  the  procedendo  on  the  remand. 
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JACKSON,  APRIL  TERM,  1916. 


The  State  and  J.  W.  DAvrosos  et  al.  v.  Gibson  Countt. 

{Jackson.    April  Term,  1916.) 

1.  COSTS.       Maintenance    of    prisoners.       Liability    of    State. 

Statute. 
Under  Shannon's  Code,  sees.  7619-7622,  providing  that  costs  in 
felony  cases  shall  be  paid  bv  the  State,  the  State  is  liable  for 
the  maintenance  in  a  county  jail  of  one  convicted  of  felony, 
commutation  of  the  sentence  from  imprisonment  in  the  state 
penitentiary  not  altering  the  case.    {Post,  p.  530.) 

Acts  cited  and  construed:     Acts  1891,  ch.  123. 

Cases  cited  and  approved:  Woolen  v.  State  ex.  rel.,  129  Tenn., 
455;  State  ex  rel.  v.  Cummins,  99  Tenn.,  667;  State  v.  David- 
son Co.,  96  Tenn.,  175. 

Code  cited  and  construed:     Sees.  7619-7622   (S.). 

2.  COSTS.       Maintenance    of*    prisoners.       Liability    of    State. 

Statute. 
Under  Shannon's  Code,  sees.  7619-7622,  providing  that  costs  in 
felony  cases  shall  be  paid  by  the  State,  the  State  is  liable  for 
the  maintenance  in  a  county  jail  of  one  convicted  of  felony 
whose  sentence  has  been  commuted  from  imprisonment  in  the 
penitentiary,  although  the  county  has  declared  the  jail  build- 
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ing  a  workhouse,  using  it  both  as  a  jail  and  a  workhouse, 

the   sheriff   having   charge   of   prisoners   in   the   Jail,   and   the 

superintendent  of  the  workhouse  of  those  in  the  workhouse. 
{Post,  pp.  530,  531.) 

Acts  cited  and  construed:     Acts  1875,  ch.  83. 

Case  cited  and  approved:     Durham  v.  State,  89  Tenn.,  723. 

Code  cited  and  construed:     Sec.  7393  (S.). 

3.  COSTS.     Maintenance  of  prisoners.     Liability  of  State. 
Mledemeanants,  or  felons  under  commutation  of  sentence,  con- 
fined in  a  county  Jail  under  the  Jailer's  care,  if  they  are  State 

prisoners,  must  be  supported  by  the  State,  as  between  it  and 
the  county.     {Post,  p.  531.) 

4.  COSTS.       Maintenance    of    prisoners.      Liability    of    county. 

Statute. 
Shannon's  Code,  sees.  7620-7622,  including  in  criminal  costs  the 
maintenance  of  a  prisoner  in  Jail,  makes  payable  by  the  county 
all  costs  of  the  prosecution  of  crimes  punishable  otherwise 
than  by  death  or  confinement  in  the  penitentiary.  Workhouse 
Act  (Acts  1891,  ch.  123),  establishing  county  workhouses,  au- 
thorizes a  workhouse  sentence  in  felony  cases.  Heldf  that  a 
county  is  liable  for  the  maintenance  in  its  workhouse  under  a 
fiuperintendent  of  State  prisoners  held  to  hard  labor  on  com- 
mutation of  sentence.     {Post,  pp.  532-536.) 

Case  cited  and  approved:     State  v.  Davidson,  96  Tenn.,  178. 

Codes  cited  and  construed:      Sees.   7606,   7619,   7620-  7622    (S.); 
Sec.  5577  (1858). 


FROM  GIBSON. 


Appeal  from  Law  Court  at  Humboldt,  Gibson  Coun- 
ty.— Thos.  E.  Harwood,  Judge. 
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Fbank  M.  Thompson,  Attorney-General,  and  M. 
HiLLSMAN  Taylor,  District  Attorney-Greneral,  for  ap- 
pellants. 

CooPEB  &  Clark,  for  appellees. 

Mr,  Justice  Williams  delivered  the  opinion  of  the 
Court. 

This  case  was  tried  in  the  court  below  upon  an  agreed 
case  made  up  to  test  the  liability  of  Gibson  county  to 
J.  W.  Davidson,  who  is  the  sheriff  of  that  county,  in 
his  capacity  of  superintendent  of  its  workhouse  for  the 
board  of  certain  persons  who  were  convicted  of  fel- 
onies and  served  at  hard  labor  in  the  workhouse  under 
commutation  of  their  sentences  from  confinement  in 
the  penitentiary  to  confinement  in  the  county's  work- 
house. 

The  case  was  heard  before  the  circuit  judge,  who 
passed  a  judgment  in  favor  of  the  county,  reciting  that 
the  county  was  not  liable  for  the  board  account  sued  on. 

The  circuit  judge  conceived  that  the  case  was  in  all 
respects  similar  to  that  ruled  in  Woolen  v.  State  ex  reL, 
129  Tenn.,  455,  166  S.  W.,  594;  and  therefore  that  he 
was  bound  by  what  he  understood  to  be  the  holding  in 
that  case,  notwithstanding  his  own  view,  which  was  em- 
bodied in  an  opinion,  to  the  effect  that  the  county 
should  be  held  liable,  were  the  question  an  open  one. 

The  case  just  referred  to  was  brought  by  the  sheriff 
of  Tipton  county,  but  in  his  capacity  of  jailer  to  re- 
cover * '  a  sum  alleged  to  be  due  from  the  State  for  the 
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board  of  certain  prisoners,  who  were  convicted  of  fel- 
onies, but  whose  sentences  had  been  commuted  by  trial 
juries  to  imprisonment  in  jail  from  imprisonment  in 
the  State  penitentiary/'  Here  the  action  is  by  the  su- 
perintendent of  a  workhouse  for  the  board  of  prison- 
ers in  the  workhouse,  there  put  to  hard  labor  under 
the  superintendent. 

Are  the  cases  on  all  fours?  This  calls  for  a  some- 
what  detailed  examination  of  our  county  prison  sys- 
tem. 

Quite  a  change  was  wrought  in  this  system  when  the 
legislature  passed  Acts  1891,  chapter  123,  establishing 
county  workhouses.  That  act  gave  the  county  court 
the  power  to  provide  a  workhouse  in  a  building  sepa- 
rate from  the  jail;  and,  in  the  alternative,  provided 
that  any  county  not  having  a  separate  workhouse  might 
declare  its  jail  a  workhouse,  and  that  after  such  decla- 
ration the  jail  should  be  known  as,  and  be,  the  county 
workhouse.  It  was  provided  that  in  such  case  the 
workhouse  should  be  in  charge  of  a  *  *  superintendent. ' ' 

In  the  case  of  State  ex  rel.  v.  Cummins,  99  Tenn.,  667, 
42  S.  W.,  880,  a  bill  was  filed  by  the  sheriff  of  Hamblen 
county  to  test  the  constitutionality  of  certain  provi- 
sions of  the  act,  and  it  was  held  by  this  court  that  sec- 
tion 10  of  the  act,  providing  that  the  sheriff  of  a  county 
whose  jail  had  been  declared  a  workhouse  should  de- 
liver up  the  jail  to  such  superintendent,  with  all  pris- 
oners therein,  is  unconstitutional  in  so  far  as  it  under- 
takes to  deprive  the  sheriff  of  the  custody  of  prison- 
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ers  who  have  been  committed  for  safekeeping  or  of 
those  awaiting  trial,  because  plainly  destructive  of  the 
functions  and  prerogatives  incident  to  the  constitu- 
tional oflSce  of  sheriff.  But  it  was  also  held  that  the 
jail  building  might  still  be  declared  a  workhouse,  and 
be  both  a  jail  and  a  workhouse;  the  sheriff  to  have 
charge  of  those  there  held  in  jail,  and  the  superintend- 
ent of  those  there  held  in  the  workhouse.  Of  the  for- 
mer class,  the  sheriff  is  ** jailer,"  but,  if  he  happens 
also  to  be  the  superintendent  of  the  workhouse,  he  is 
not  ''jailer'^  as  respects  those  under  his  charge  as  such. 

We  therefore  have  three  possible  situations:  (1) 
A  separate  workhouse  wholly  in  charge  of  the  superin- 
tendent ;  (2)  a  combined  jail  and  workhouse,  as  above 
outlined;  and  (3)  the  jail  without  any  workhouse,  in 
counties  which  do  not  see  fit  to  establish  a  workhouse 
m  either  of  the  above  modes. 

Clearly  where  there  is  only  a  jail  proper,  as  de- 
scribed under  head  (3)  above,  the  State  is  not  freed 
from  and  the  county  onerated  with  the  board,  accruing 
after  conviction,  of  State's  prisoners.  All  prisoners 
convicted  of  felonies  are  clearly  State's  prisoners  not- 
withstanding commutation  to  jail  sentences.  Code 
(Shannon),  sections  7619-7622;  State  v.  Davidson 
County,  96  Tenn.,  175,  180,  33  S.  W.,  924;  Woolen  v. 
State  ex  rel.  supra.  The  principles  of  the  last-named 
case  are  then  applicable. 

When  it  comes  to  a  combination  jail  and  workhouse, 
(2)  above,  it  is  equally  manifest  that  the  decision  in  the 
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Woolen  Case  is  apt  and  correct  as  applied  to  those  who 
are  held  **in  jaiP'  by  the  sheriff  as  **  jailer. '* 

Code  (Shannon)  section  7393,  provides: 

**In  all  cases  where  a  person  is  by  law  liable  to  be 
imprisoned  in  the  county  jail  for  safekeeping  or  pun- 
ishment, confinement  in  the  workhouse,  if  one  be  pro- 
vided, may,  in  the  discretion  of  the  court  or  justice, 
be  substituted." 

The  above  provision  was  not  repealed  by  those  of 
Acts  1875,  chapter  83,  providing  that  misdemeanants 
** shall  be  confined  in  the  county  workhouse"  {Durham 
V.  State,  89  Tenn.,  723, 18  S.  W.,  74),  and  it  would  seem 
that  the  discretion  to  imprison  in  the  jail  or  in  the 
workhouse  is  not  abrogated  by  the  terms  of  the  pres- 
ent workhouse  act,  whether  the  imprisonment  be  of 
misdemeanants  or  felons  under  commutation. 

Whatever  class  may  be  in  jail  under  the  jailer's  care, 
they,  if  they  are  such  State  prisoners,  are  to  be  sup- 
ported by  the  State,  as.  between  the  .State  and  the 
county.  And  the  provisions  of  the  workhouse  act  of 
1891  (Acts  1891,  chapter  123)  do  not  contravene  the 
construction  we  give ;  that  is,  that  the  State  must  pay 
for  the  board  during  the  safe-keeping  of  its  prisoners 
after  conviction,  as  well  as  before,  where  they  are  thus 
kept  in  a  jail  proper,  or  in  the  jailer's  custody  in  a 
jail  declared  to  be  a  ** workhouse,"  as  above  set  forth. 
The  term  ''workhouse,"  when  used  in  statute  or  deci- 
sion, may  prove  misleading,  unless  the  distinction 
above  referred  to  is  taken  in  respect  to  it. 
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Coming  now  to  the  classes  (1)  and  (2),  wherein  State 
prisoners  are  held  to  hard  labor  on  commutation  of 
sentence  in  a  workhouse  under  a  superintendent:  Is 
the  board  of  such,  after  conviction  and  while  so  held, 
to  be  paid  by  the  county  or  the  State  t 

Code  of  1858,  section  5677  (Shannon,  section  7606), 
defines  criminal  costs  as  follows : 

''The  costs  which  may  be  adjudged  in  criminal  cases 
include  all  costs  incident  to  the  arrest  and  safe-keeping 
of  the  defendant  before  and  after  conviction,  due  and 
incident  to  the  prosecution  and  conviction,  and  incident 
to  the  carrjdng  of  the  judgment  or  sentence  of  the 
court  into  effect. ' ' 

The  Code,  in  section  5585  (Shannon,  section  7619) 
provides  that  the  State  or  the  county,  according  to  the 
nature  of  the  offense,  ''pay  the  costs  accrued  in  behalf 
of  the  State ' '  in  certain  contingencies  named. 

Acts  Extra  Session  1891,  chapter  22  (Shannon's 
Code,  sections  7620-7622),  defined  more  closely  on 
which  of  the  named  contingencies  the  payor  should  be 
the  State  or  the  county,  as  between  themselves,  and 
this  act  again  defines  criminal  costs  as  follows : 

"What  is  meant  by  costs  in  the  foregoing  sections 
is  all  costs  accruing  under  existing  laws  on  behalf  of 
the  State  or  county,  as  the  case  may  be,  for  the  faithful 
prosecution  and  safe-keeping  of  the  defendant,  includ- 
ing the  cost    ...    of  the  jailer." 

By  the  last-named  act  the  test  of  liability,  as  between 
the  State  and  the  county,  is  placed  on  the  grade  of  the 
offense.    All  costs  of  the  prosecution  of  crimes  punish- 
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able  otherwise  than  by  death  or  confinement  in  the  pen- 
itentiary are  made  payable  by  the  county. 

The  trial  judge  was  in  error  in  the  view  he  expressed 
that  nothing  should  be  considered  as  ** costs'*  under 
these  statutes  save  such  items  as  may  be  adjudged 
against  a  defendant,  as  arising  in  the  cause  against 
him,  or,  to  use  his  language : 

''The  word  'costs'  in  these  sections  should  not  have 
a  different  meaning  when  applied  to  the  State,  county, 
or  defendant.  .  .  .  Cost  of  board  is  more  in  the 
nature  of  expense,  incurred  not  in  a  pending  case,  but 
outside  of  and  independent  of  the  case  itself.'* 

The  learned  judge  may  have  overlooked  the  fact  that 
these  sections  concern  the  division  of  the  burden  of 
criminal  proceedings  as  between  State  and  county,  and 
that  section  7622  undertakes  to  define  "what  is  meant 
by  costs,"  and  in  so  doing  expressly  places  on  the 
county  the  payment  of  "any  cost  for  guarding  the 
jail  to  prevent  mob  violence,  or  to  prevent  rescue  or 
the  prisoner's  escape,  or  for  transporting  to  another 
county  for  safe-keeping  on  any  account  whatever," 
even  though  it  is  manifest  that  the  prisoner  so  pro- 
tected is  a  State  prisoner  held  for  crime.  It  hardly 
can  be  claimed  that  such  "costs"  are  costs  taxable 
against  a  defendant  or  are  in  any  true  sense  costs  of 
the  cause. 

Adhering  to  the  construction  of  the  statute  in  that 
regard  placed  thereon  in  the  case  of  Woolen  v.  State 
ex  rel.,  supra,  we  have  to  inquire  how  far  the  present 
workhouse  act  (Acts  1891,  chapter  123)  changed  the 
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burden  thus  fixed  on  the  State  in  respect  of  the  board 
of  its  prisoners  confined  in  a  workhouse  proper,  or  a 
workhouse  joint — that  is,  of  the  class  (1)  or  (2)  above. 

Treating  the  Woolen  Case  as  applicable  to  jail  in- 
mates as  above  outlined,  we  have  but  one  case  brought 
to  our  attention  which  deals  with  the  sections  of  the 
act  referred  to  which  bears  upon  the  particular  point. 

In  State  v.  Davidson,  96  Tenn.,  178,  33  S.  W.,  924, 
it  was  held  that,  where  a  defendant  was  taxed  with  the 
cost  of  the  cause  accrued  in  his  prosecution  for  a  fel- 
ony, and  the  State  had  paid  the  amount  thereof  to  the 
clerk  of  the  criminal  court,  it  could  not  recover  the 
same  of  the  county,  although  the  defendant  had  worked 
out  the  costs  of  the  cause  at  hard  labor  in  the  county 
workhouse,  upon  allowance  of  credit  as  specified  by 
law.  The  court,  after  quoting  section  12  of  the  work- 
house act,  said: 

*'The  claim  is  based  upon  the  theory  that  the  county, 
having  received  the  benefit  of  his  labor,  must  refund 
the  costs  which  the  State  was  required  to  pay.  We  can- 
not concur  in  this  contention.  The  prisoner  having 
been  convicted  of  a  felony,  and  being  insolvent,  the 
State  became  liable  for  the  costs,  notwithstanding  the 
sentence  was  commuted  to  imprisonment  in  the  county 
workhouse.  The  object  of  the  statute  in  authorizing 
a  workhouse  sentence  in  felony  cases  is  to  give  the 
State  the  benefit  of  the  county  prisons  for  the  confine- 
ment of  a  large  class  of  its  felony  convicts,  and  the 
operation  of  the  statute  is  highly  beneficial  to  the 
State  in  relieving  its  main  prison  and  in  saving  the 
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cost  of  transportation  of  prisoners.  It  was  never 
within  the  contemplation  of  the  legislature,  in  the  en- 
actment of  this  law,  to  devise  a  scheme  by  which  the 
State  should  derive  a  revenue  from  the  different  coun- 
ties of  the  State,  by  requiring  them  to  account  for  the 
labor  of  these  convicts,  and  reimburse  the  State  for 
the  cost  of  the  prosecution.^' 

In  that  case  it  is  stated  there  was  no  showing  that 
the  county  had  derived  any  benefit  from  the  prisoner's 
labor  over  and  above  the  cost  of  his  keeping  and  main- 
tenance. The  ruling  was  that  a  collection  of  such  costs 
by  the  county  by  way  of  labor  does  not  render  it  liable 
to  account  for  the  amount  thereof  to  the  State.  This 
is  claimed  to  give  support  to  the  county's  contention 
that  all  costs  are  to  be  paid  by  the  State,  notwithstand- 
ing the  benefit  of  the  inmate's  labor  accrues  to  the 
county.  Yet  the  court  in  that  case  said  that  there  was 
no  '*  showing  that  the  county  had  derived  any  benefit 
from  his  labor  over  and  above  the  cost  of  his  keeping 
and  maintenance,"  thus  intimating  that  the  burden  of 
such  particular  costs  was  the  county 's.  Such  indicated 
construction  accords  in  the  main  with  the  apparent 
equity  of  the  situation.  The  county  replies,  however, 
that  it  is  inequitable  to  burden  it  with  the  board  of 
women  and  infirm  State  prisoners  who  are  unfit  for 
the  hard  labor  to  be  encountered  in  a  workhouse.  As 
to  such  persons  it  is  fair  to  assume  that  the  court  will 
commit  them  to  the  jail,  and  not  to  the  workhouse,  in 
the  exercise  of  the  discretion  lodged  in  him  by  section, 
7393,  supra. 
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While  the  matter  is  by  no  means  free  from  doubt, 
and  the  equities  are  by  no  means  unmixed,  the  court  is 
of  opinion  that  the  intimation  in  StcUe  v.  Davidson^ 
supra,  is  that  of  the  juster  rule,  and  the  county  is  held 
to  pay  the  account  herein  sued  on,  which  appears  to 
be  in  no  sense  a  claim  accrued  to  a  jailer. 

Reversed,  with  judgment  here  in  accord. 


CASES 

ARGUED  AND  DETERMINED 


IN  THE 


SUPREME  COUET  OF  TENNESSEE 


FOB  THE 


EASTERN  DIVISION. 


KNOXVILLE,  SEPTEMBEE  TEEM,  1915. 

Hamilton  Nat.  Bank  v.  Sam  Amsteb  et  al. 
{KnoxvUle.    September  Term,  1915.) 

L  STATUTES.  Subjects  and  titles  of  acts.  Constitutional  re- 
strictions. 
Pub.  Acts  1905.  eh.  480.  entitled  "An  act  to  provide  for  the  or- 
ganization, admission  and  regulation  of  fraternal  beneficiary 
associations,  transacting  the  business  of  life  insurance  and  to 
repeal  all  laws  in  conflict  with  the  provisions  of  this  act/' 
does  not  violate  Const  art.  2,  sec.  17,  which  provides  that,  "No 
bill  shall  become  a  law  which  embraces  more  than  one  subject, 
that  subject  to  be  expressed  in  the  title,"  since  the  subject  of 
the  act  is  single,  providing  for  "fraternal  beneficiary  associa- 
tions  transacting  the  business  of  life  insurance"  and  the  words, 
"organization,  admission  or  regulation"  used  in  the  title,  do 
not  express  the  object,  but  are  provisions  incidental  to  the 
single  object  and  the  means  necessary  to  be  incorporated  into 

the  body  of  the  act  in  order  to  effectuate  the  single  object  ex- 
pressed in  the  title.     (Post,  pp,  542,  543.) 

4 

Acts  cited  and  construed:  Acts  1905,  ch.  480,  sec.  12. 
Constitution  cited  and  construed:     Sec.  17,  art.  2. 
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2.    CONSTITUTIONAL  LAW.     Insurance.     Discrimination.     Dis- 
crimination against  particular  classes  of  corporations. 

Pub.  Acts  1905,  eh.  480.  sec.  12.  provides  that  benefits  to  be  paid 
by  any  association  organized  under  the  act  shall  not  be  liable 
to  attachment  or  other  process,  and  shall  not  be  applied  by 
any  legal  or  equitable  process  or  operation  of  law,  for  any  lia- 
bility of  a  certificate  holder  or  beneficiary,  and  that  such  as- 
sociations are  declared  to  be  charitable  infititutions,  and  all 
lodge  property  and  funds  are  exempt  from  taxation.  Const, 
art.  1,  sec.  8,  provides  that  no  man  shall  be  deprived  of  life, 
liberty,  or  property  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land.  Const,  art.  11.  sec.  8.  provides  that  the  legis- 
lature fihall  have  no  power  to  suspend  general  laws  or  by  any 
law  grant  exemptions  or  privileges  to  any  indlyidual  which 
are  not. extended  to  any  person  able  to  bring  himself  within 
its  provisions,  and  that  corporations  shall  be  created  only  by 
general  laws.  Held,  that  this  section  Is  not  unconstitutional 
as  arbitrary,  unreasonable,  or  capricious  in  discriminating  in 
favor  of  certificate  holders  under  this  act  by  conferring  privi- 
leges not  accorded  to  certificate  holders  of  other  beneficiary  as- 
sociations and  ordinary  life  companies,  since  the  associations 
provided  for  under  the  act  are  declared  to  be  charitable  in- 
stitutions, as  the  law  applies  to  all  associations  of  this  kind, 
and  since  contracts  of  insurance  are  sufficiently  distinctive  in 
character  to  bear  a  classification  separating  them  from  other 
contracts  and  as  between  themselves,  it  not  being  necessary  for 

the  reason  for  classification  to  be  disclosed  on  the  face  of  the 
act.     iP08t,  pp.  543-551.) 

Cases  cited  and  approved:  Farmers'  &  Merchants'  Ins.  Co.  v. 
Dobney,  189  IT.  S..  301;  State  v.  Webber.  214  Mo.  272;  Lodge 
v.  Johnson,  98  Tex.,  1;  Fidelity  Mutual  Life  Association  v. 
Mettler,  185  u'  S.,  308. 

Cases  cited  and  distinguished:     Insurance  Co.  v.  Whitaker,  112 

Tenn.,  155;    Brown  v.  Balfour,  46  Minn..  68;    Fisher  v.  Dono- 
van, 57  Neb.  a61;    Condon  v.  Maloney,  108  Tenn.,  82-96. 
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3.  CONSTITUTIONAL    LAW.      Qass    legislation.      Discrimina- 

tion against  particular  classes  of  corporations. 

Such  provision  is  not  unconstitutional  as  class  legislation  in  dis- 
criminating in  favor  of  associations  falling  under  provisions 

of  the  act  by  permitting  them  to  offer  advantages  to  members 

which  are  denied  to  ordinary  life  companies,  as  it  is  a  general 

act,  and  all  of  the  rights,  privileges,  immunities,  or  exemptions 

allowed  by  it  may  be  enjoyed  by  any  ordinary  life  company 

which  shall  organize  under  the  act  and  comply  with  its  terms. 
(Post,  p.  551.) 

Constitution  cited  and  construed:     Sec.  8,  art.  11;    Sec.  8,  art.  1. 

4.  EXEMPTIONS.      Public    policy.      Fraternal    benefit    associa- 
tions.    Creditors. 

It  is  within  the  power  of  the  leg:lslature  to  exempt  the  property 
of  a  fraternal  beneficiary  association  from  the  claims  of  credi- 
tors of  its  policy  holders  or  beneficiaries  on  the  ground  of  pub- 
lic policy.     (Post,  p.  — .) 

Code  cited  and  construed:     Sees.  4030»  4231   (S.). 

5.  CONSTITUTIONAL    LAW.      Special    privileges.      Discrimina- 

tion  against  particular  classes  of  corporations. 
Such  provision  is  not  unconstitutional  as  discriminating  against 
other  associations  of  the  same  class;     as  it  grants  the  same 

privileges  to  all  associations  falling  within  the  terms  of  the 
act.     {Post,  pp.  551,  552.) 

6.  CONSTITUTIONAL     LAW.       Insurance.       Class     legislation. 

Discrimination  against  particular  classes  of  corporations. 
Pub.  Acts  1905,  cb.  480,  sec.  Z2,  provides  in  part  that  nothing 
contained  therein  shall  be  construed  to  affect  local  lodges  of 
an  association  then  doing  business  in  the  State,  with  death 
benefit  not  exceeding  $300  or  disability  benefit  not  exceed- 
ing $a00  in  anv  one  year  or  both.  Const,  art.  1,  sec.  8. 
provides  that  no  man  shall  be  deprived  of  life,  liberty,  or 
property  by  the  judgment  of  his  peers  or  the  law  of  the  land. 
Const,  art.  11,  sec.  8,  provides  that  the  legislature  shall  have 
no  power  to  snsnend  general  laws  or  bv  any  law  grant  ex- 
emption of  privileges  to  any  individual  which  are  not  extended 
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to  any  person  able  to  bring  himself  within  its  provisionSp  and 
that  corporations  shall  be  created  only  by  general  laws.  Held, 
that  this  section  is  not  unconstitutional  ae  arbitrary,  unreason- 
able, or  capricious,  since,  in  view  of  the  limited  amount  of 
business  done  by  such  associations,  it  was  a  proper  exercise 

of  the  legislative  power  to  classify  so  as  to  free  them  from 
the  obligations  of  the  act.    {Post,  pp.  552-555.) 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  Coun- 
ty .-^W.  L.  FiuERSON,  Special  Chancellor. 

Meaoham  &  McGaughy,  for  appellant. 

SizEB,  Chambliss  &  Chambliss  and  J.  L.  Levine,  for 
appellees. 

Mb.  JtJSTicE  Buchanan  delivered  the  opinion  of  the 
Court. 

On  December  17,  1914,  the  bank  filed  its  original 
bill  against  Sam  Amster  and  the  Supreme  Council  of 
the  Royal  Arcanum.  The  bill  averred  that  the  last- 
named  defendant  was  *'a  fraternal  insurance  corpora- 
tion organized  under  the  laws  of  the  State  of  Massa- 
chusetts, ' '  and  that  it  had  *  *  complied  with  the  laws  of 
Tennessee,  and  had  been  admitted  to  do  the  business  of 
fraternal  insurance  in  this  State,"  etc. 

The  purpose  of  the  bill  was  to  subject  a  fund  amount- 
ing to  $2,300.50  averred  to  be  in  the  hands  of  Amster 's 
codef endant  to  the  payment  of  a  money  decree  in  favor 
of  the  bank  against  Amster,  rendered  by  the  chancery 
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court  of  Hamilton  county  in  July,  1914,  and  affirmed 
on  appeal  to  this  court  at  its  Knoxville  term,  1914. 

The  predicate  for  the  relief  sought  is  that  Amster 
is  insolvent,  and  determined  to  collect  the  fund  from 
his  codefendant,  and  thereafter  to  appropriate  the 
same  to  his  own  use,  leaving  the  bank  without  remedy 
under  its  decree;  that  Amster 's  codefendant  will  co- 
operate with  him  to  such  end ;  that  defendants  rely  on 
section  12  of  chapter  480  of  the  Public  Acts  of  1905. 
This  act  the  bill  assails  as  unconstitutional  and  void, 
.on  grounds  to  be  considered  later. 

Each  of  defendants  demurred  separately,  but  on 
identical  grounds,  and  the  learned  chancellor  sustain- 
ed the  demurrer  and  dismissed  the  bill  at  complain- 
ant's cost,  and  the  latter  has  appealed  to  this  court 
and  assigned  errors. 

The  controlling  question  is  the  validity  of  the  act  of 
1905.  Subsequent  to  the  appeal  the  bank  caused  an 
execution  to  issue  from  this  court,  based  on  the  decree 
in  its  favor  against  Sam  Amster.  This  execution  was 
directed  to  the  sheriff  of  Hamilton  county,  where  Am- 
ster resided.  After  a  nulla  bona  return  on  this  ex- 
ecution another  was  issued  directed  to  the  sheriff  of 
Davidson  county,  wliich  was  served  by  garnishment  of 
Amster 's  codefendant.  This  service  was  made  upon 
the  insurance  commissioner.  The  garnishee  filed  its 
answer  in  this  court  on  August  4,  1915.  Upon  motion 
of  the  bank  its  appeal  and  the  garnishment  proceeding 
have  been  consolidated  for  hearing,  and  will  be  dis- 


542  TENNESSEE  REPORTS,     [134  Tenn. 

Nat.  Bank  v.  Amster. 

posed  of  as  one  cause,  the  two  matters  depending,  at 
least  in  part,  on  a  common  question. 

The  first  assault  on  the  act  is  that  it  violates  that 
part  of  section  17,  art.  2,  of  the  Constitution,  which 
provides : 

*'No  bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed  in  the 
title." 

The  title  of  the  act  is : 

'^Au  act  to  provide  for  the  organization,  admission, 
and  regulation  of  fraternal  beneficiary  asspciations 
transacting  the  business  of  life  insurance;  and  to  re- 
peal all  laws  in  conflict  with  the  provisions  of  this  act. ' ' 

The  subject  of  this  act  is  single.  It  is  expressed  in 
the  title,  and  it  is  expressed  in  the  body  of  the  act.  It 
is  the  single  subject  of  the  body  of  the  act,  and  it  is 
**to  provide  for  fraternal  beneficiary  associations, 
transacting  the  business  of  life  insurance/'  The 
words  *' organization,  admission,  and  regulation,"  as 
used  in  the  title  of  the  act,  do  not  express  the  single 
dominant  object  of  the  act,  and  provisions  in  the  body 
of  the  act  for  '* organization, "  for  ''admission,"  and 
for  * '  regulation ' '  are  not  provisions  for  separate  pur- 
poses, but  they  are  on  the  contrary  provisions  inciden- 
tal to  the  single  object  of  the  act.  They  are  agencies, 
means  and  instrumentalities  necessary  to  be  incorpor- 
ated into  the  body  of  the  act  in  order  to  effectuate  the 
single  object  expressed  in  the  title,  and  expressed  in 
the  body  of  the  act  when  both  the  title  and  the  body 
are  correctly  read  and  understood. 


7  Thompson]  SEPTEMBER  TERM,  1915.  543 


Nat.  Bank  v.  Amster. 


As  the  title  to  the  act  indicates,  there  are  to  be 
found  in  the  body  of  the  act  provisions  for  the  organi- 
zation of  such  associations  as  are  to  fall  under  the 
operation  of  the  act;  also  there  are  found  in  the  body 
of  the  act  provisions  for  admission  to  the  operation  of 
the  act  of  such  associations  as  fall  under  its  operation, 
and  these  include  both  domestic  and  foreign  associa- 
tions. See  closing  sentence  of  section  37  of  the  act.  As 
indicated  by  the  caption,  there  are  also  provisions  in 
the  body  of  the  act  for  the  regulation  of  such  associa- 
tions as  fall  under  its  operation ;  but,  as  already  point- 
ed out,  all  these  provisions  are  merely  incidental  to 
the  general  object  of  the  act.  They  are  each  and  all 
clearly  germane  to  the  general  object,  and  therefore, 
in  so  far  as  they  relate  either  to  section  12  of  the  act  or 
to  section  32  of  the  act,  the  insistence  that  they  are 
not  germane  to  the  general  object  of  the  act  is  un- 
sound, and  must  be  rejected. 

We  now  pass  to  the  question  of  classification.  Sec- 
tion 12  of  the  act  is  as  follows : 

''Be  it  further  enacted,  that  the  money  or  other 
benefits,  charity,  relief,  or  aid  to  be  paid,  provided,  or 
rendered  by  any  ass'ociation  authorized  to  do  business 
under  this  act,  shall  neither  before  nor  after  being 
paid,  be.  liable  to  attachment,  garnishment,  or  other 
process,  and  shall  not  be  seized,  taken,  appropriated, 
or  applied  by  any  legal  or  equitable  process  or  opera- 
tion of  law  to  pay  any  debt  or  liability  of  a  certificate 
holder,  or  of  any  beneficiary  named  in  a  certificate,  or 
of  any  person  who  may  have  any  right  thereunder; 
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such  associations  are  hereby  declared  to  be  charitable 
institutions,  and  the  property  held  and  used  for  lodge 
purposes  and  the  funds  of  such  associations  shall  be 
exempt  from  taxation  under  the  general  tax  or  revenue 
laws  of  the  State. ' ' 

One  insistence  made  is  that  section  12  violates  sec- 
tion 8  of  article  1  and  section  8  of  article  11  of  our 
State  Constitution,  in  that  the  classification  made  by 
section  12  is  arbitrary,  unreasonable,  and  capricious. 
For  specification  it  is  said  that  this  section  discrimina< 
tes  in  favor  of  the  certificate  holders  and  beneficiaries 
falling  under  the  operation  of  the  act  by  conferring  on 
them  privileges  which  are  not  accorded  the  holders  of 
certificates  or  policies  of  other  associations  of  a  sim- 
ilar character,  viz.,  ordinary  life  companies  and  other 
beneficial  associations.  Replying  to  this  assault  in 
detail,  we  will  discuss  section  12  in  respect  of  its  re- 
lation to  ordinary  life  companies. 

We  find  in  the  latter  part  of  section  12  the  legisla- 
tive declaration  that  such  associations  as  fall  under 
the  operation  of  the  act  are  charitable  institutions, 
and  their  lodge  property  and  funds  are  by  express 
words  made  exempt  from  taxation  under  the  general 
revenue  law  of  the  State.  This  provision  demonstrates 
the  width  of  the  gulf  in  the  legislative  mind,  between 
such  associations  as  the  legislature  intended  to  fall 
under  the  operation  of  this  act  and  ordinary  life  in- 
surance companies.  And  here  is  the  explanation  of 
the  exemption  from  liability  under  **  attachment,  gar- 
nishment, or  other  process, ' '  legal  or  equitable,  to  pay 
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any  debt  or  liability  of  a  certificate  holder,  or  of  a 
beneficiary  named  in  a  certificate,  or  of  any  person 
who  may  have  any  right  thereunder,  which  provisions 
are  to  be  found  in  the  first  part  of  section  12.  The 
General  Assembly,  in  enacting  the  provisions  of  sec- 
tion 12,  understood  that  it  was  dealing  with  charitable 
associations,  and,  as  already  noted,  expressly  so  de- 
clares in  that  section,  and  indeed  this  fact  stands  out 
on  the  face  of  the  ,entire  act.  One  illustration  of  it 
may  be  found  in  the  definition  of  a  fraternal  benefici- 
ary association  in  section  1  of  the  act,  supplemented 
by  sections  2  and  3.  Another  illustration  is  in  section 
4,  which  cleaves  a  clear  line  between  associations  fall- 
ing under  the  operation  of  the  act  and  *'all  provisions 
of  the  insurance  laws  of  this  State,  not  only  in  govern- 
mental relations  with  the  State  but  for  every  other 
purpose,"  and  this  section  closes  with  the  emphatic 
declaration,  ''and  no  law  hereafter  passed  shall  apply 
to  them  (meaning  fraternal  benefit  associations),  un- 
less they  be  expressly  designated  therein.''  Another 
illustration  of  the  clear  distinction  drawn  in  the  legis- 
lative mind  between  associations  falling  under  the 
operation  of  this  act  and  ordinary  life  companies  may 
be  found  in  section  6  of  the  act,  which  shows  the  nar- 
row limits  to  which  death  benefits  are  confined,  and  in 
section  7,  which  discloses  the  limitations  on  beneficial 
membership  imposed  by  that  section  on  associations 
falling  within  the  operation  of  the  act.  The  legisla- 
tive department  of  the  State  in  the  passage  of  this  act 
was  dealing  with  any  corporation,  society,  or  order, 


546  TENNESSEE  EEPOBTS,     [134  Term. 

Nat.  Bank  y.  Amster. 

or  voluntary  association  without  capital  stock,  organi- 
zed and  and  carried  on  solely  for  the  mutual  benefit 
of  its  members  and  their  beneficiaries,  and  not  for 
profit,  and  having  a  lodge  system  with  ritualistic  form 
of  work  and  representative  form  of  government,  and 
yhich  shall  make  provisions  for  the  payment  of  death 
benefits,  and  which  may  make  provisions  for  the  pay- 
ment of  disability  benefits,  or  both  (see  section  1  of  the 
act),  and  such  associations  as  it  was  dealing  with  in 
the  passage  of  this  act  were  confined  in  their  activities 
by  sections  6  and  7  of  the  act.  Death  benefits  under  sec- 
tion 6  are  confined  to  the  wife,  husband,  family  rela- 
tives by  blood,  marriage,  or  legal  adoption,  affianced 
husband,  or  afiianoed  wife,  or  to  any  person  or  persons 
dependent  on  the  member,  subject  to  the  limitation  and 
control  of  the  association  as  to  the  designation  of  ben- 
eficiaries within  said  classes.  Under  section  7  the  ac- 
tivities of  such  associations  were  confined  to  the  ad- 
mission to  beneficial  membership  of  persons  more 
than  sixteen  and  under  sixty  years  of  age,  etc. 

What  has  been  said  suffices  to  show  the  class  of 
fraternal  beneficiary  associations  which  the  lawmakers 
intended  to  fall  within  the  operation  of  this  act.  Now, 
it  is  mainfest  that  many  points  of  diflFerence  exist 
between  the  business  of  life  insurance  transacted  by 
such  associations  and  the  business  of  life  insurance 
conducted  by  ordinary  life  insurance  companies.  It 
is  unnecessary  to  undertake  to  enumerate  these  points 
of  dijBference.  Perhaps  the  fundamental  one  is  the 
motive  which  underlies  each  business.    Charity  is  the 
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underlying  motive  of  the  association  covered  by  the 
provisions  of  this  act.  Such  an  association  enters  in- 
to the  business  of  life  insurance  to  the  end  that  it  may 
dispense  a  charity.  It  has  no  capital  stock,  and  does 
no  business  for  profit.  Its  form  of  government  and 
system  of  conducting  its  business  are  as  stated  supra. 
On  the  other  hand,  the  underlying  motive  in  the  busi- 
ness of  ordinary  life  insurance  is  not  charity  at  all, 
but  profit.  It  is  moved  to  enter  into  the  business  of  life 
insurance  by  a  wholly  different  consideration.  Our 
legislation  prior  to  the  act  in  question  has  recognized 
the  difference.  This  court,  and  other  courts  of  last 
resort,  have  long  been  in  agreement  upon  the  point 
that  contracts  of  insurance  are  proper  subjects  of  class- 
ification in  matters  of  legislation.  Such  contracts  are 
suflSciently  distinctive  in  character  to  bear  a  classi- 
fication separating  them  from  other  contracts;  and, 
more  than  this,  they  are  suflSciently  distinctive  in 
character  to  bear  a  classification  as  between  them- 
selves. Insurcmce  Co.  v.  Whitakery  112  Tenn.  (4 
Gates),  155,  and  cases  cited  at  page  173,  79  S.  W.,  119, 
64  L.  R.  A.,  451,  105  Am.  St.  Rep.,  916;  Farmers'  <& 
Merchants'  Insurance  Co.  v.  Dohney,  189  U.  S.,  301, 
23  Sup.  Ct.,  565,  47  L.  Ed.,  821 ;  State  v.  Webber,  214 
Mo.,  272, 113  S.  W.,  1054,  15  Ann.  Gas.,  983;  Broivn  v. 
Balfour,  46  Minn.,  68,  48  N.  W.,  604,  12  L.  R.  A.,  373; 
Lodge  v.  Johnson,  98  Tex.,  1,  ,81  S.  W.,  18;  Fidelity 
Mutual  Life  Association  v.  Mettler,  185  U.  S.,  308,  22 
Sup.  Ct.,  662,  46  L.  Ed.,  922;  Fisher  v.  Donovan,  57 
Neb.,  361,  77  N.  W.,  778,  44  L.  R.  A.,  383.    In  our  own 
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case  of  Insurance  Co.  v.  Whitakerj  supra,  it  was  said 
that: 

**The  rule  settled  by  the  previous  cases  is  that  con- 
tracts of  insurance  from  their  very  nature  are  sus- 
ceptible of  classification,  not  only  apart  from  other 
contracts,  but  from  each  other.'* 

In  Brown  v.  Balfour,  supra,  the  supreme  court  of 
Minnesota  construed  a  statute  which  provided  that 
a  benefit  by  a  fraternal  beneficiary  association  should 
be  exempt  from  execution,  and  under  no  circumstances 
seized,  taken,  or  appropriated  by  any  legal  process  to 
pay  any  debt  of  such  deceased  member.  The  court 
held  the  fund  to  be  exempt  from  appropriation  or  seiz- 
ure by  a  creditor  of  the  beneficiary  as  well  as  of  the 
member,  saying: 

*'From  the  language  used  in  the  statute  under  con- 
sideration it  is  not  only  evident  that  the  lawmakers 
took  special  care  to  protect  the  fund  created  and  set 
apart  in  these  associations  and  societies  from  demands 
which  might  be  asserted  by  creditors  of  deceased  mem- 
bers, but  that  they  intended  to  and  did  go  further  in 
the  matter  of  protection  and  exemption.  Having  in 
mind  the  worthy  and  benevolent  design  made  so 
prominent  in  organizations  of  this  character,  realizing 
that  the  fund  accumulated  by  assessment  upon  the 
living  was  for  the  relief  and  assistance  of  the  families 
of  deceased  members,  not  for  the  benefit  of  creditors, 
and  appreciating  undoubtedly,  the  unwisdom  of  pro- 
hibiting the  use  of  money  in  payment  of  debts  con- 
tracted by  members,  and  at  the  same  time  allowing  it 
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to  be  seized  by  the  creditor  of  a  beneficiary  in  pay- 
ment of  his  debt,  or  otherwise  allowing  it  to  be  diverted 
from  coming  into  the  hands  of  those  for  whom  it  was 
designed  and  created,  the  legislators  expressly  enacted 
that  it  should  be  exempt  from  execution,  in  addition  to 
providing  that  no  part  should  go  to  the  creditors  of 
the  member.  The  object  which  seems  to  have  been 
kept  in  view  and  to  have  been  accomplished  by  the  use 
of  words  which  prevent  the  interposition  of  legal  pro- 
cess whereby  the  money  may  be  turned  aside  from  a 
benevolent  channel  and  placed  in  the  hands  of  a  credi- 
tor of  a  member,  or  of  one  of  his  family,  a  beneficiary, 
or  even  of  a  creditor  of  the  association,  was  the  re- 
lief and  assistance,  when  most  needed,  of  those  for 
whom  the  fund  was  designed  and  created,  the  complete 
immunity  of  the  fund  itself  from  the  process  of  the 
courts.  Obviously  the  amount  due  upon  the  decease 
of  a  member  has  been  placed  beyond  seizure  for  the 
debt  of  a  member,  or  a  beneficiary,  or  of  the  associa- 
tion itself. " 

In  Fisher  v.  Donovan,  supra,  the  supreme  court  of 
Nebraska  said : 

*  *  The  laws  of  this  State  governing  such  societies  pre- 
clude creditors  of  a  member  from  participation  in  the 
fund  so  created.  .  .  .  These  fraternal  beneficiary 
socities,  in  their  present  form,  are  comparatively  re- 
cent creations.  They  respond  to  a  popular  demand 
for  protection  to  dependents  at  reasonable  cost.  They 
provide  what  is  often  called  the  'poor  man's  insur- 
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ance. '  In  most,  if  not  all,  the  primary  object  is  to  pro- 
vide substantial  benefits,  in  case  of  the  death  of  the 
member,  to  the  widow,  orphans,  or  dependents  of  such 
member,  to  provide  means  for  the  family  when  the 
main  support  is  gone.  Their  purposes  are  laudable. 
They  provide  means  to  maintain  the  widow,  and  feed, 
clothe,  and  educate  the  orphans,  and  thereby  relieve 
the  State  of  burdens  which  otherwise  might  fall  upon 
it.  The  provisions  for  the  creation  and  payment  of 
these  sacred  funds  to  the  properly  designated  bene- 
ficiaries should  receive  such  liberal  construction  that 
the  widow,  the  orphan,  or  other  dependent  may  re- 
ceive the  intended  benefit.  In  determining  who  is  en- 
titled to  receive  the  benefits  of  the  provisions  of  so- 
cieties of  this  kind,  it  is  the  duty  of  the  court  to  con- 
strue the  statute  and  their  rules  and  regulations  liber- 
ally, and  in  such  manner  as  to  carry  out  the  beneficent 
purposes  sought  to  be  accomplished." 

In  view  of  what  has  been  said  it  is  very  clear  that  as 
between  ordinary  life  companies  and  the  associations 
intended  to  be  covered  by  the  provisions  of  the  act 
in  question  the  classification  is  not  capricious,  un- 
reasonable, or  arbitrary.  But  it  is  said  that  such  is 
the  character  of  the  classification  as  between  such 
associations  and  other  beneficial  associations.  In  re- 
ply to  this  point  we  quote  what  was  said  by  this 
court  in  Condon  v.  Moloney,  108  Tenn.   (24  Pick.), 

82-96,  65  S.  W.,  871,  874: 

''But,  while  the  courts  frequently  find  and  assign 
reason  for  legislative  classification,  yet  it  is  by  no 
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means  uniformly  so.  And  it  does  not  follow,  because 
the  reason  for  the  classification  is  not  disclosed  in  the 
face  of  the  act,  that  it  is  necessarily  without  reason  and 
capricious.  Reasons  eminently  wise  and  provident 
might  control  the  lawmaking  body  which  do  not  ap- 
pear upon  the  face  of  a  statute,  and  for  the  courts  to 
strike  it  down  because  not  readily  perceptible  might 
well  be  criticized  as  an  act  of  judicial  usurpation. 
Nor  is  there  any  abdication  of  constitutional  duty  or 
responsibility  in  this  action. ' ' 

It  is  next  insisted  that  section  12  unlawfully  dis- 
criminates  in  favor  of  associations  falling  under  the 
provisions  of  the  act  by  permitting  them  to  offer  ad- 
vantages to  members  which  are  denied  to  ordinary 
life  companies,  and  to  associations  not  organized  un- 
der this  act.  The  manifest  answer,  however,  to  this 
attack  is  that  the  act  in  question  is  a  general  act,  and 
all  of  the  rights,  privileges,  immunities,  or  exemptions 
allowed  under  it  may  be  enjoyed  by  any  ordinary  life 
company,  or  any  association  not  organized  under  the 
act  in  question  which  will  abandon  its  former  organ- 
ization and  do  an  insurance  business  by  organization 
under  the  act  in  question  and  compliance  with  its  terms, 
and  therefore  in  this  respect  the  act  in  question  does 
not  violate  section  8  of  article  11  or  section  8  of  ar- 
ticle 1  of  our  Constitution. 

It  is  next  insisted  that  the  act  does  not  afford  cred- 
itors the  same  measure  of  relief  which  they  are  afford- 
ed under  other  statutes.  The  answer  to  this  point  is 
that  in  the  scheme  of  this  act  the  creditor  finds  no 
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place;  he  is  not  named;  his  possible  existence  is  rec- 
ognized by  section  12,  but  his  most  effective  means  of 
making  his  existance  felt,  to  wit, '  *  attachment,  garnish- 
ment, or  other  process,  legal  or  equitable,"  are  para- 
lyzed by  the  legislative  department  of  the  government 
on  the  high  ground  of  public  policy;  that  department 
of  the  government  recognized  in  the  business  of  in- 
surance conducted  by  a  fraternal  benefit  association, 
a  charity  so  beneficial  to  the  State  as  to  demand,  not 
only  that  the  hand  of  the  creditor  be  stayed,  but  that 
the  soverign  State  should  also  forego  its  power  to  tax 
the  lodge  property  and  funds  of  a  charity  so  benign  in 
its  influence.  Akin  to  this  legislation  is  section  4030, 
Shannon 's  Code,  which  provides : 

''A  life  insurance  effected  by  a  husband  on  his  own 
life  shall  inure  to  the  benefit  of  the  widow  and  next 
of  kin,  to  be  distributed  as  personal  property,  free 
from  the  claims  of  his  creditors." 

See,  also,  section  4231,  Shannon's  Code,  which  pro- 
vides : 

**Any  life  insurance  effected  by  a  husband  on  his 
own  life  shall,  in  case  of  his  death,  inure  to  the  benefit 
of  his  widow  and  children ;  and  the  money  thence  aris- 
ing shall  be  divided  between  them  according  to  the  law 
of  distributions,  without  being  in  any  manner  subject 
to  the  debts  of  the  husband,  whether  by  attachment, 
execution,  or  otherwise." 

No  doubt  can  exist  as  to  the  legislative  power  to 
treat  the  creditor  with  the  scant  consideration  of  which 
complaint  is  made  in  respect  of  section  12. 
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The  next  insistence  is  that  by  section  12  privileges 
are  granted  to  associations  falling  under  the  opera- 
tion of  the  act  in  question  which  are  not  accorded  to 
all  associations  and  corporations  of  the  same  class. 
This  is  a  misconception  of  the  eflfect  of  the  act  in 
question.  It  grants  the  same  privileges  to  all  as- 
sociations which  fall  within  the  terms  of  the  act.  It 
does  not  purport  to  cover  each  and  every  kind  of  in- 
surance business,  but  it  does  cover  all  insurance  busi- 
ness conducted  in  this  State  by  associations  of  the 
class  falling  within  the  terms  of  the  act. 

Passing  now  to  certain  questions  which  are  based 
upon  the  provisions  of  section  32  of  the  act  in  question, 
that  section  provides : 

**That  nothing  contained  in  this  act  shall  be  con- 
strued to  affect  or  apply  to  grand  or  subordinate  lodg- 
es of  Masons  J  Odd  Fellows,  or  Knights  of  Pythias  (ex- 
clusive of  the  insurance  branch  of  the  Supreme  Lodge 
Knights  of  Pythas)  or  to  similar  orders  which  do  not 
issue  insurance  certificates,  nor  to  local  lodges  of  an 
association  now  doing  business  in  this  State,  that  pro- 
vide death  benefits  not  exceeding  three  hundred  dollars 
to  any  one  person,  or  disability  benefits  not  exceeding 
three  hundred  dollars  in  any  one  year  to  any  one  per- 
son, or  both,  nor  to  domestic  associations  which  limit 
their  membership  to  the  employees  of  a  particular  city 
or  town,  designated  firm,  business  house,  or  corpora- 
tion; the  insurance  commissioner  may  require  from 
any  association  such  information  as  will  enable  him 
to  determine  whether  such  association  is  exempt  from 
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the  provisions  of  this  act.  No  association  which  is 
exempt  by  the  provisions  of  this  section  from  the  re- 
quirements of  this  act  shall  give  or  allow,  or  promise 
to  give  or  allow,  to  any  person  any  compensation  for 
procuring  new  members.'' 

There  is  nothing  on  the  face  of  the  act  from  which  we 
can  say  that  Masons,  Odd  Fellows,  or  Knights  of  Pyth- 
ias lodges,  or  similar  orders  which  do  not  issue  in- 
surance certificates,  would  fall  within  the  operation  of 
the  act,  even  if  section  32  had  not  been  incorporated 
therein.  Nor  can  we  say  that  the  provisions  of  the 
act  would  have  applied  to  domestic  associations  which 
limit  their  membership  to  the  employees  of  a  particu- 
lar city  or  town,  designated  firm,  business  house,  or 
corporation ;  indeed,  we  are  inclined  to  the  opinion  that 
to  such  as  these  the  act  would  not  have  applied  if  sec- 
tion 32  had  not  been  incorporated  therein,  and  there- 
fore their  exclusion  would  be  innocuous;  but,  as  con- 
cerns the  exclusion  by  this  section  of  ''local  lodges  of 
an  association  now  doing  business  in  this  State,  that 
provide  death  benefits  not  exceeding  three  hundred 
dollars  to  any  person,  or  disability  benefits  not  ex- 
ceeding three  hundred  dollars  in  any  one  year  to  any 
one  person,  or  both,''  we  think  the  exclusion  may  rest 
upon  a  sound  and  reasonable  basis  under  the  doctrine 
of  classification  purely  upon  the  ground  that  on  ac- 
count of  the  limited  amount  of  business  done  by  such 
associations  it  was  a  proper  exercise  of  the  legislative 
power  to  classify  so  as  to  free  such  associations  from 
the  operations  of  the  act,  and  the  burdens  and  ex- 
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pense  incidental  thereto.  Certainly  there  is  nothing 
appearing  upon  the  face  of  the  act  to  show  that  the 
exclusion  of  these  small  associations  was  arbitrary, 
unreasonable,  or  capricious  classification,  and  there- 
fore, under  the  doctrine  of  the  excerpt  quoted  supra 
from  Condon  v.  Moloney,  we  think  there  is  no  merit  in 
the  insistence  of  appellant  in  respect  of  any  question 
made  upon  the  provisions  of  section  32  of  the  act  in 
question. 

We  have  discussed  all  of  the  questions  which  were 
of  suflSlcient  merit  to  warrant  it.  We  have  considered 
all  the  questions  made.  We  overrule  all  assignments 
of  error  made  by  the  bank,  and  it  results  that  the  de- 
cree  of  the  chancellor  is  aflSrmed,  and  the  garnishment 
proceeding  is  dismissed  at  the  cost  of  the  bank. 


CASES 
ARGUED  AND  DETERMINED 

IN  THE 

SUPREME  COUKT    OF   TENNESSEE 

FOR  THE 

MIDDLE  DIVISION 


NASHVILLE,  DECEMBER  TERM,  1915. 


Stearns  Coal  &  Lumbeb  Co.  v.  Jesse  Patton. 
{Nashville,    December  Term,  1915.) 

1.  QUIETING    TITLE.      Bill.      Possession. 

In  Tftnnessee,  possession  is  not  necessary  to  maintain  a  bill  to 
remove  a  cloud  on  title.     (Post,  p.  563.) 

Cases  cited  and  approved:     Sage  v.  Railway  Co..  58  Fed.,  297; 
Almony  v.  Hicks,  40  Tenn.,  39. 

2.  CANCELLATION  OF  INSTRUMENTS.     Power  of  equity. 

Equity  has  the  power  to  cancel  a  void  instrument,  whether  its 

character  as  such  appears  from  the  face  of  the  instrument  or 
otherwise.     {Post^  p.  564.) 

Cases  cited  and  approved:    Jones  v.  Perry,  18  Tenn.,  59;    Jones 
V.  Nixon,  102  Tenn.,  95;    Porter  v.  Jones,  46  Tenn,,  318. 

Case  cited  and  distinguished:    Almony  v.  Hicks,  40  Tenn.,  41. 

3.  JUDGMENT.  '    Expiration    of    term.      Finality. 

On  a  bill  to  clear  up  title,  a  decree  for  a  party  defendant,  tini- 

m 

ing  him  to  be  the  owner  in  fee  of  part  of  the  land  involved, 

after  the  term  at  which  it  was  entered  became  final,  and  the 

court  could  not  thereafter  vacate  or  modify  its  decree  without 

notice,    and    such    proceedings    as    would    give    it   jurisdiction 
anew.     {Postf  pp.  564-566.) 
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Cases  cited  and  approved:  Central  Trust  Co.  v.  Grant  Locomotive 
Works,  133  U.  S.  207;  Prater  v.  Hoover,  41  Tenn.,  544;  Allen 
V.  Barksdale,  38  Tenn.,  238. 

4.  LIMITATION    OF    ACTIONS.       Removing    cloud    from    title. 
Possession. 

The  statute  of  limitations  has  no  application  to  an  action  to  re- 
move a  cloud  from  title  where  the  owner  is  in  possession  or 
is  not  out  of  possession.     {Post,  pp.  566-570.) 

Cases  cited  and  approved:  Cooper  v.  Rhea,  82  Kan.,  109;  Miner 
v.  Beekman,  50  N.  Y.,  337;  Mutual  Life  Ins.  Co.  v.  Corey,  54 
Hun,  493;  Shoener  v.  Lissauer,  107  N.  Y.  Ill;  Meiser  v.  Kelly, 
22  Or.,  136;  Katz  v.  Obenchain,  48  Or.,  352;  Bailey  v.  Hopkins, 
162  N.  C,  748;  Quinn  v.  Kellogg,  4  Colo.  Aipp.,  157;  Peck  v. 
Sexton,  41  Iowa,  566;  Combs  v.  Combs,  99  S.  W.,  919;  Cameron 
v.  Lewis,  59  Miss.,  134;  Kennedy  v.  Sanders,  90  Miss.,  524;  Am. 
Emigrant  Co.  v.  Puller,  83  Iowa,  599;  Smith  v.  Matthews,  81 
Cal.,  120;  Haarstick  v.  Gabriel,  200  Mo.,  23.7;  Miner  v.  Beek- 
man, 60  N.  Y.,  337;  Schoener  v.  Lissauer,  107  N.  Y.,  Ill;  Moore 
V.  Miller  *(C.  C),  43  Fed.,  347;  Smith  v.  Lee,  41  Tenn.,  551; 
Snoddy  v.  Kreutch,  40  Tenn.,  301;  Lewis  v.  Brooks,  14  Tenn., 
167;  Kirtland  v.  Railroad  Co.,  72  Tenn.,  414;  Caldwell  v. 
Palmer,  74  Tenn.,  662;    Alsobrook  v.  Orr,  130  Tenn.,  120. 

Cases  cited  and  distinguished:  Batty  v.  Hastings,  63  Neb.,  26; 
Anderson  v.  Akard,  83  Tenn.,  182;  Hughes  v.  Brown,  88  Tenn., 
578. 

5.  LIMITATION  OF  ACTIONS.     Removal  of  cloud  on  title. 
The  seven  year  statute  of  limitations,  applying  where  there  is  an 
'   adverse  holding  of  real  estate,  did  not  apply  in  an  action  to 

remove  a  cloud  on  title  affecting  the  marketability  of  the  land 
or  under  which  an  adverse  possession  might  be  attempted,  thus 
endangering  the  rights  of  the  complainant.     (Post,  pp.  570-573.) 

Cases  cited  and  approved:  Palmer  v.  Mizner,  2  Neb.,  899;  Hodges 
V.  Wheeler,  126  Ga.,  848;  Penrose  v.  Doherty,  70  Ark.,  «66; 
Sage  V.  Railroad  Co.,  58  Fed.  297; 

Case  cited  and  distinguished:    Costello  v.  Muheim,  9  Ariz.,  422. 
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6.  QUIETING  TITLE.     Defenses.     Laches.     "Out  of  possession.'' 

Laches  is  not  available  as  a  defense  to  an  action  to  remove  a  cloud 

on  title,  except  where  the  plaintiff  is  out  of  poBsession,  and 

''out  of  possession"  does  not  mean  a  mere  failure  of  the  owner 

to  be  in  actual  possession  of  wild  or  unoccupied  lands.     {Post, 
pp.  573,  574.) 

7.  PROPERTY.     "Constructive  possession/' 

The  true  owner,  in  legal  contenuplation,  is  in  constructive  pos- 
session of  his  unoccupied  land  if  no  one  else  is  holding  ad- 
versely, and  he  does  not  have  to  maintain  actual  poiaseasion  to 
assert  his  rights.    (Post,  p.  574.) 

8.  ESTOPPEL.     Disadvantage. 

In  an  action  to  remove  a  cloud  from  title  to  real  estate,  defend- 
ant, purchasing  before  the  decree  alleged  to  be  a  cloud  was 
entered  and  not  on  the  faith  of  the  decree,  could  not  set  up 
estoppel,  as  he  must  have  been  put  in  a  worse  attitude  or  some 

advantage  must  have  been  gained  by  a  delay  before  estoppel 
could  arise.    {Post,  pp.  574,  575.) 

9.  QUIETING  TITLE.     Pleading.     Title. 

The  statement  by  complainant  in  an  action  to  set  aside  a  cloud 

on  its  title  to  realty  of  its  vendor's  actual,  open,  notorious,  SSd 

adverse   possession   for   twenty-two   years   under   a  registered 

deed,  showing  substantial  inclosures  and  actual  occupation  of 

the  land  and  a  conveyance  to  it,  sufficiently  averred  its  title. 
{Post,  p.  575.) 

10.  ABATEMENT  AND  REVIVAL.  Pendency  of  another  suit. 
A  bill  to  set  aside  a  decree  in  a  former  case  as  a  cloud  on  com- 
plainant's title  to  real  estate  would  not  be  abated  by  the  pen- 
dency of  a  suit  filed  by  the  defendant  against  complainant  in  an 
attempt  to  deraign  title  to  the  land  claimed  by  defendant  under 
the  same  decree,  as  complainant's  right  to  cancel  the  decree 
as  a  cloud  was  not  involved  in  the  other  suit.  {Post,  pp.  575, 
576.) 


FROM  FENTRESS. 


Appeal  from  the  Chancery  Court  of  Fentress  Coun- 
ty to  the  Court  of  Civil  Appeals,  and  by  certiorari  to 
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the  Court  of  Civil  Appeals  from  the  Supreme  Court. 
— ^A.  H.  Roberts,  Chancellor. 

L.  T.  Smith,  S.  M.  Tubnbr  and  J.  N.  Shabp,  for  com- 
plainant. 

CoNATSER  &  Case  and  E.  C.  Knight,  for  defendant. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

A  decree  in  a  former  case  at  Jamestown  is  sought 
to  be  set  aside  as  a  cloud  on  complainant 's  title  to  real 
estate.  The  former  case  was  Malissa  WUliams  et  al. 
V.  8.  H,  PUe,  Tilhnan  Crabtree,  et  ah,  and  it  is  alleged 
to  have  been  a  suit  to  remove  cloud  on  title  and  to 
sell  for  partition  a  tract  of  123,889  acres  of  land  cov- 
ered by  a  grant  issued  by  the  State  of  Kentucky  to  F. 
P.  Stone  et  al.  on  the  6th  day  of  October,  1848.  The 
bill  was  against  very  many  defendants. 

Defendant,  Patton,  in  the  present  case,  claims  under 
a  conveyance  from  Tillman  Crabtree,  dated  the  17th 
of  August,  1885,  and  recorded  July,  1898. 

This  seventy-five  acres  lies  within  the  boundary  of 
the  Washington  Young  tract  of  10,000  acres  claimed 
by  complainant  herein  under  a  deed  from  S.  H.  Pile. 
The  latter  as  defendant  in  the  case  of  Malissa  Williains  ' 
V.  Pile  answered  therein  and  set  up  by  answer  his 
claim  of  title  to  this  10,000  acres.  After  issue  was 
made  this  title  was  referred  to  the  clerk  and  master 
for  report  as  to  ownership.  The  clerk  and  master 
heard  proof  and  reported  that  this  10,000  acres  had 
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been  held  by  S.  H.  Pile  under  a  deed  from  John  W. 
Frogge,  tax  collector,  executed  October  4,  1875,  and 
registered  October  21,  1875,  and  that  two  possessions 
were  held  and  maintained  by  said  Pile  on  the  land  for 
twenty-two  years  by  his  tenants,  showing  the  nature 
and  extent  of  the  possessions,  from  which  it  appears 
that  these  possessions  were  sufl5cient  to  perfect  title 
in  S.  H.  Pile  under  his  tax  deed.  This  report  was 
confirmed  by  the  court. 

Complainant,  Stearns  Coal  &  Lumber  Company, 
avers  these  facts,  and,  further,  that  at  the  time  defend- 
ant took  his  deed  in  1885  from  William  Crabtree,  the 
latter  was  holding  as  tenant  of  S.  H.  Pile  on  the  Wash- 
ington Young  tract  of  land.  Complainant  avers  its 
title,  not  in  general  form,  but  by  stating  the  color  of 
title  of  S.  H.  Pile,  the  facts  as  to  his  twenty-two  years  ^ 
open,  notorious,  and  adverse  possession  and  a  chain  of 
conveyances  from  Pile  on  down  to  complainant,  its 
deed  having  been  executed  August  17,  1910. 

It  is  averred  that  defendant,  Patton,  also  relies  on 
a  decree  in  the  case  of  Williams  v.  Pile  et  al.,  and  the 
deed  of  the  clerk  and  master  made  thereunder  to  Crab- 
tree. 

The  bill  further  shows  that  Tillman  Crabtree  an- 
swered in  the  Malissa  Williams  case  and  claimed  to 
own  the  seventy-five  acres  now  sued  for.  It  was  found 
on  report  of  the  clerk  and  master  that  Crabtree  w^as 
not  the  owner  of  the  seventy-five  acres,  and  the  same 

« 

was  sold  for  partition  among  the  owners  of  the  123, 
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889-acre  tract  in  1899,  when  Tillman  Crabtreet  pur- 
chased and  the  court  undertook  to  vest  title  to  the  sev- 
enty-five acres  in  him. 

Thus  the  bill  in  the  present  suit  presents  the  anoma- 
lous situation  of  a  finding  by  the  court  in  favor  of  S.  H. 
Pile  that  he  was  the  owner  of  the  Young  10,000  acres 
of  land,  but  six  months  thereafter  by  another  decree  the 
court  undertook  to  vest  title  to  this  seventy-five  acres, 
which  is  part  and  parcel  of  the  10,000  acres  in  Tillman 
Crabtree. 

Complainant  takes  the  position  that  the  decree  con- 
firming the  report  of  the  clerk  and  master  that  the 
Young  tract  of  land  was  owned  by  S.  H.  Pile,  effec- 
tively put  the  issue  as  between  Pile  and  the  complain- 
ants at  rest  and  beyond  the  jurisdiction  of  the  court, 
both  as  to  the  subject-matter  and  the  parties;  and 
that  the  decree  afterward  divesting  title  out  of  all  par- 
ties as  to  the  seventy-five  acres  and  vesting  it  in  Till- 
man Crabtree  is  coram  non  judice  and  void  as  to  S.  H. 
Pile.  It  is  this  decree,  the  chain  of  title,  and  claim 
of  defendant  under  it,  which  is  sought  to  be  removed 
as  a  cloud. 

The  chancellor  dismissed  the  bill  on  demurrer,  and 
his  decree  was  afiBrmed  by  the  court  of  civil  appeals. 
The  demurrer  in  substance  was  : 

(1)  Want  of  equity  on  the  face  of  the  bill,  and  that 
it  is  a  bill  to  amend  the  decree  in  the  Malissa  Williams 
case,  attacking  the  decree  on  the  ground  of  fraud,  acci- 
dent, or  mistake,  and  that  the  right  of  action  is  barred. 
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(2)  Want  of  necessary  parties.  That  no  one  who 
was  a  party  to  that  case  is  a  party  here. 

(3)  Suit  to  set  aside  decree  barred  by  three  and 
seven  years'  statute  of  limitations. 

(4)  That  the  bill  shows  there  is  another  suit  pend- 
ing in  Pickett  county  of  Jesse  Patton  v.  Steams  Lmn- 
her  Company,  in  which  the  questions  here  made  are 
at  issue. 

(5)  Complainant  accepted  deed  from  S.  H.  Pile, 
knowing  of  the  decree  and  is  estopped. 

(6)  Complainant  has  no  title  because  it  bought  from 
Pile,  who  had  no  title. 

(7)  Bill  does  not  allege  fraud,  accident,  or  mistake. 

The  chancellor  sustained  the  demurrer  for  the  rea- 
son, stated  in  the  decree,  that  the  bill  as  a  bill  of  re- 
view was  not  filed  within  the  time  required  by  the  stat- 
ute ;  and  as  a  bill  to  impeach  the  decree  for  fraud,  acci- 
.dent,  or  mistake,  it  is  too  general  and  does  not  explain 
the  delay  of  sixteen  years  in  filing.  Also,  because  the 
bill  is  framed  upon  the  idea  that  the  decree  complained 
*of  is  void,  and  that  its  invalidity  can  be  relied  upon  in 
any  proceeding  and  attacked  collaterally. 

The  court  of  civil  appeals  sustained  the  first,  third, 
and  seventh  grounds  of  demurrer. 

The  opinion  of  the  court  of  civil  appeals  proceeds 
upon  the  ground  that  the  suit  is  barred  by  the  statute 
of  limitations,  and  that  complainant  will  be  repelled 
because  of  laches  if  it  be  considered  a  bill  to  annul  a 
decree  for  fraud,  accident,  or  mistake;  that  there  is 
no  distinct  averment  of  title,  holding  neither  laches 
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nor  the  statute  of  limitations  will  bar  a  party  in  pos- 
session but  not  so  if  he  is  out  of  possession — citing 
Sage  v.  Railway  Co.,  58  Fed.,  297,  7  C.  C.  A.,  240. 

In  this  State  possession  is  not  necessary  to  maintain 
a  bill  to  remove  cloud.    Almony  v.  Hicks,  3  Head.,  39. 

Pomeroy  holds  that  while  the  rule  by  the  weight  of 
authority  is  that  where  the  instrument  or  proceeding 
constituting  the  alleged  cloud  is  absolutely  void  on  its 
face,  so  that  no  extrinsic  evidence  is  necessary  to  show 
its  invalidity,  and  where  the  instrument  or  proceeding 
is  not  thus  void  on  its  face,  but  the  party  claiming  un- 
der it,  in  order  to  enforce  it  must  necessarily  oflfer  evi- 
dence which  will  inevitably  show  its  invalidity  and  de- 
stroy its  efiScacy,  in  each  of  these  cases,  the  court  will 
not  exercise  its  jurisdiction  either  to  restrain  or  to  re- 
move a  cloud,  for  the  assumed  reason  that  there  is  no 
clou(J ;  yet  the  author  observes  that  the  doctrine  often 
operates  to  produce  a  denial  of  justice — of  judges  de- 
ciding that  the  court  cannot  interfere,  because  the  deed 
or  other  instrument  is  void,  while  from  a  business 
point  of  view  every  intelligent  person  knows  that  the 
instrument  is  a  serious  injury  to  the  plaintiff's  title, 
greatly  depreciating  its  market  value,  and  the  judge 
himself  who  repeats  the  rule  would  neither  buy  the 
property  while  thus  affected  nor  loan  a  dollar  upon  its 
security.  *^This  doctrine,"  says  the  writer,  ^'is,  in 
truth  based  upon  mere  verbal  logic,  rather  than  upon 
consideration  of  justice  and  expediency.''  Pomeroy, 
section  1399. 
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Our  court  has  adgpted  the  more  reasonable  rule  sug- 
gested by  Mr.  Pomeroy,  and  it  is  settled  in  this  State 
that  equity  has  the  power  to  cancel  a  void  instrument 
whether  its  character  as  such,  appears  from  the  face 
.  of  the  instrmnent  or  otherwise.  Jones  v.  Perry,  10 
Yerg.,  59,  30  Am.  Dec,  430 ;  Jones  v.  Nixon,  18  Pickle, 
95,  50  S.  W.,  740;  Porter  v.  Jones,  6  Cold.,  318;  Al 
mony  v.  Hicks,  3  Head,  41.  < 

Judge  Wright,  in-Almony  v.  Hicks,  says: 

**A  bill  to  remove  a  cloud  is  a  head  of  equity  by 
itself.  It  will  lie,  although  the  defendants  are  in  pos- 
session, and  complainants  have  the  legal  title,  and 
might  sue  at  law  for  the  recovery  of  the  property,  that 
not  being  esteemed  adequate  relief.  ...  A  simple 
statement  that  the  instrument  is  void,  or  voidable,  with 
the  proper  prayer,  is  sufficient." 

It  fairly  appears  from  the  averments  in  this  bill  that 
complainant  is  the  ow^ner  in  fee  of  the  land;  that  a 
decree  was  rendered  in  a  former  proceeding  selling  a 
part  of  a  tract  of  land  which,  six  months  before,  at  a 
former  term,  the  same  court,  in  the  same  case,  had  de- 
creed was  the  property  of  complainant's  vendor,  a  de- 
fendant to  that  case. 

Was  the  decree  vesting  and  divesting  title  void  as 
to  defendant  S.  11.  Pile  so  that  no  direct  attack  is  nec- 
essary? If  so,  the  present  bill  may  be  treated  purely 
as  a  bill  to  remove  cloud. 

S.  H.  Pile  was  the  owner  of  the  seventy-five  acres, 
according  to  the  bill  in  the  present  case,  and  it  was  so 
determined  in  the  former  case.    The  Malissa  Williams 
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case  was,  first,  to  clear  up  title,  and  second,  to  sell  for 
partition.  S.  H.  Pile  was  before  the  court  on  that  phase 
of  the  case,  the  purpose  of  which  was  to  clear  up  title. 
He  was  not  interested  in  the  sale  sought  by  complain- 
ant, for  purposes  of  division ;  and  we  may  assume  that 
complainant  did  not  in  the  pleadings  seek  to  sell  land 
which  should  be  adjudged  to  be  owned  by  the  defend- 
ants, in  which  complainant  had  no  interest.  After  final 
decree  had  been  rendered  so  far  as  the  case  applied  to 
him,  confirming  the  report  of  the  clerk  and  master 
finding  he  was  the  owner  in  fee  of  the  10,000  acres  of 
land,  the  court,  without  correcting  the  decree  on  the 
report,  six  months  afterward,  ordered  seventy-five 
acres  of  the  land  sold,  and  vested  title  in  the  purchaser, 
divesting  title  out  of  all  the  parties  to  the  suit  but 
without  naming  S.  H.  Pile. 

The  term  of  court  had  closed  at  which  decree  was 
entered  in  favor  of  S.  H.  Pile.  When  the  decree  was 
entered  in  his  favor,  there  was  nothing  left  under  the 
issues  for  the  court  to  further  adjudicate  as  to  him. 
When  the  term  closed  the  decree  became  final.  The 
court  had  then  exhausted  its  jurisdiction  as  to  Pile  and 
could  neither  vacate  nor  modify  its  decree  afterward 
without  notice,  and  such  proceedings  as  would  give  it 
jurisdiction  anew.  Works  on  Courts  and  their  Juris- 
diction, 674;  Central  Trust  Co,  v.  Grant  Locomotive 
Works,  135  U.  S.,  207,  10  Sup.  Ct.,  736,  34  L.  Ed.,  97; 
Prater  v.  Hoover,  1  Cold.,  544;  Allen  v.  Barksdale,  1 
Head,  238. 
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It  was  therefore  not  only  in  the  face  of  the  former 
decree  recognizing  S.  H.  Pile  as  the  owner  and  antag- 
onistic to  that  decree  without  correcting  it,  bht  was 
rendered  after  the  case  had  terminated  so  far  as  S.  H. 
Pije  was  concerned,  and  therefore  void  as  to  him. 

The  following  authorities  hold  that  the  statute  of 
limitations  has  no  application  to  an  action  to  remove 
cloud  from  title  where  the  owner  is  in  possession,  or 
as  in  some,  where  the  owner  is  not  out  of  possession : 
Cooper  V.  Rhea,  82  Kan.,  109,  107  Pac,  799,  29  L.  R. 
A.  (N.  S.),  930, 136  Am.  St.  Rep.,  100,  20  Ann.  Cas.,  42; 
Miner  v.  Beekman,  50  N.  Y.,  337 ;  Batty  v.  Hastings, 
63  Neb.,  26,  88  N.  W.,  139;  Mutual  Life  Ins.  Co.  v. 
Corey,  54  Hun,  493,  7  N.  Y.  Supp.,  939,  reversed  on 
other  grounds  in  135  N,  Y.,  326,  31  N.  E.,  1095;  Schoe- 
ner  v.  Lissauer,  107  N.  Y.,  Ill,  13  N.  E.,  741;  Meier 
V.  Kelly,  22  Or.,  136,  29  Pac,  265;  Katz  v.  Obenchain, 
48  Or.,  352,  85  Pac,  617, 120  Am.  St.  Rep.,  821 ;  Bailey 
V.  Hopkins,  152  N.  C,  748,  67  S.  E.,  569;  Quinn  v.  Kel- 
logg, 4  Colo.  App.,  157,  35  Pac,  49;  Peck  v.  Sexton, 
41  Iowa,  566;  Combs  v.  Combs,  99  S.  W.,  919,  30  Ky. 
Law  Rep.,  873;  Cameron  v.  Lewis,  59  Miss.,  134;  Ken- 
nedy/ V.  Samlers,  90  Miss.,  524,  43  South.,  913;  Am. 
Emigrant  Co.  v.  Fuller,  83  Iowa,  599,  50  N.  W.,  48; 
Smith  V.  Matthews,  81  Cal.,  120,  22  Pac,  409.  See  note 
in  29  L.  R.  A.  (N.  S.),  930. 

In  Eaarstick  v.  Gabriel,  200  Mo.,  237,  98  S.  W.,  760, 
it  was  said  that  since  a  suit  to  determine  and  quiet  title 
to  land  falls  under  the  head  of  real  actions,  the  limi- 
tations applicable  thereto  govern,  and  the  suit  is  not 
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governed  by  the  statute  of  limitations  which  relates  to 
personal  actions. 

In  Bailey  v.  Hopkins,  152  N.  C,  74»,  67  S.  Ew,  569, 
it  was  said  that  a  landowner  cannot  be  expected  to 
bring  action  against  every  man  who,  while  not  in  pos- 
session, shall  declare  he  claims  an  interest  in  the  prop- 
erty, under  penalty  to  the  owner  after  the  lapse  of  ten 
years  of  being  barred  of  action  for  a  later  assertion 
of  title. 

In  Cameron  v.  Leivis,  59  Miss.,  134,  Kennedy  v.  San- 
ders, 90  Miss.,  524,  43  South.,  913,  American  Emigrant 
Co.  V.  Fuller,  83  Iowa,  599,  50  N.  W.,  48,  and  Comhs 
V.  Combs,  99  S.  W.,  919,  30  Ky.  Law  Bep.,  873,  the 
law  is  properly  stated  that  if  the  plaintiff  or  the  one 
through  whom  he  holds  has  never  been  out  of  posses- 
sion, the  statute  of  limitations  has  no  application. 

We  quote  the  following  from  Batty  v.  Hustings,  63 
Neb.,  26,  88  N.  W.,  139 : 

^*  Where  a  plaintiff  out  of  possession  brings  the  stat- 
utory action  to  quiet  title,  it  is  undoubtedly  true  that 
the  statute  begins  to  run  from  the  time  when  defend- 
ant's possession  became  adverse.  But,  while  a  cause 
of  action  clearly  accrues  to  the  owner  of  real  property 
in  possession  thereof  whenever  a  cloud  upon  his  title 
is  created  or  an  adverse  title  asserted,  we  do  not  think 
it  necessarily  follows  that  such  cause  of  action  accrues 
then  once  for  all,  so  as  to  start  the  statute  of  limita- 
tions from  that  date.  A  cloud  upon  a  title  must  always 
continue  to  operate  as  such  during  the  period  of  its 
existence,  and,  as  its  effect  upon  the  title  is  continuing. 
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the  cause  of  action  resting  on  the  right  of  the  owner  to 
have  it  removed  would  seem  to  be  continuing  also,  and 
to  be  available  at  all  times  while  the  cloud  remains. 
Miner  v.  Beekman,  50  N.  Y.,  337.  *The  cause  of  action 
is  not  the  creation  of  the  cloud,  but  its  existence,  its 
effect  upon  the  title  of  the  owner,  and  his  right  to  have 
it  removed.'  Schoener  v.  Lissaner,  107  N.  Y.,  Ill,  117, 
13  N.  E.,  741.  Hence  there  would  seem  good  ground 
for  holding  that  lapse  of  time  after  the  creation  of  a 
cloud  upon  a  title  will  not  bar  an  action  by  an  owner 
in  possession  to  have  it  removed." 

The  court  when  making  the  foregoing  observations 
was  considering  a  statute  of  limitation  of  four  years 
for  commencing  actions  not  otherwise  provided  for. 

The  statute  of  limitation  begins  to  run  against  a 
suit  to  quiet  title  from  the  time  defendant  takes  posses- 
sion of  the  land.    Moore  v.  Miller  (C.  C),  43  Fed.  347. 

The  statute  of  limitation  does  not  apply  as  respects 
the  acquisition  of  title  to  property  to  any  one  not  in 
possession.  A  mere  claim,  for  whatever  time,  unac- 
companied by  actual  possession,  can  give  no  right  un- 
der the  statute.  25  Cyc,  1012 ;  1  Cyc,  982,  note  11  et 
seq,\  Smith  v.  Lee,  1  Cold.,  551;  Snoddy  v.  Kreutch, 
3  Head,  301. 

In  the  case  of  Anderson  v.  Akard,  15  Lea  (83  Tenn.), 
182,  Judge  Cooper  delivered  the  opinion.  That  was  a 
bill  in  equity  to  set  up  a  lost  deed  and  to  enjoin  the 
heirs  of  the  alleged  grantor  from  prosecuting  a  suit 
for  the  recovery  of  the  land.  The  statute  of  limitations 
was  a  defense.    The  argument  was  that  the  right  of 
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action  accrued  at  the  time  the  deed  was  lost.  The  court 
said: 

'*The  suit  is  not  for  the  recovery  of  land,  or  the  en- 
forcement of  a  debt,  contract,  or  liability  of  the  ances- 
tor. It  is  simply  the  assertion  of  an  equitable  remedy 
which  the  party  is  entitled  to  resort  to  at  any  time 
when  the  exigency  may  arise. ' ' 

The  court  further  said : 

*  *  Their  right  to  set  up  their  lost  deed  is  one  of  those 
continuing  equities,  they  being  in  legal  possession,  and 
holding  against  any  adverse  claim,  of  which  w^e  have 
several  cases  in  our  books,  where  the  statutes  of  limi- 
tations have  no  application.  'Neither  the  statutes  of 
limitations,'  this  court  has  said,  'nor  lapse  of  time  have 
any  application  to  a  bill  in  chancery,  in  which  the  com- 
plainant is  not  seeking  to  recover  anything,  but  only 
resisting  the  demand  of  the  defendants  which  they  have 
been  constantly  opposing.'  Lewis  v.  Brooks^  6  Yer., 
167;  Kirtland  v.  Railroad  Co.,  4  Lea,  414,  418;  Cald- 
well V.  Palmer,  6  Lea,  652." 

See  Alsobrook  v.  Orr,  3  Thompson  (130  Tenn.),  120, 
169  S.  W.,  1165,  Ann.  Cas.,  1915B,  627. 

Our  statute  of  limitations  of  ten  years  applicable  to 
'*all  other  cases  not  expressly  provided  for,"  origi- 
nated w-ith  the  Code  of  1858,  and  was  embraced  in  the 
chapter  entitled  ''Limitations  of  Actions  Other  Than 
Real. ' '    It  does  not  apply  here. 

There  is  to  be  found  in  the  syllabus  of  one  of  our  re- 
ports an  expression  as  follows: 
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**  Excepting  alone  suits  between  trustee  and  cestui 
que  trust  upon  causes  of  action  arising  out  of  express 
trusts  and  cognizable  alone  in  courts  of  equity,  our  gen- 
eral statutes  of  limitation  apply  to  every  cause  -or  form 
of  action,  whether  cognizable  exclusively  in  courts  of 
law,  or  concurrently  in  courts  of  law  and  equity,  or 
exclusively  in  courts  of  equity. ' '  Hughes  v.  Brown,  4 
Pick.  (88  Tenn.),  578, 13  S.  W.,  286,  8  L.  R.  A.,  480, 

A  careful  reading  of  Judge  Lurton's  opinion  will 
show  that  it  contains  no  statement  so  broad,  sweeping, 
and  unqualified  as  the  syllabus.  The  opinion  deals 
with  the  subject  of  whether  the  remedy  of  complainant, 
being  purely  equitable,  against  a  trust  estate,  was  sub- 
ject to  the  bar  of  the  statute.    It  was  held  that: 

' '  There  is  no  more  reason  for  holding  that  a  bill  to 
charge  the  payment  of  an  equitable  claim  upon  a  trust 
estate  should  be  taken  out  of  the  statute  which  bars 
all  suits  upon  contracts  within  six  years,  than  there 
was  for  holding  that  a  suit  upon  an  equitable  title,  or  to 
declare  and  enforce  a  const  ructive  or  implied  trust  was 
without  the  statute. ' ' 

The  question  of  a  continuing  equity  to  which  a  party 
may  resort  when  the  exigency  may  arise,  and  which 
involves  no  question  of  recovery  of  land  nor  the  en- 
forcement  of  a  debt,  contract,  or  liability,  was  not 
being  discussed. 

Our  statute  of  seven  years  applies  where  there  is  an 
adverse  holding  of  real  estate.  There  is  no  question 
of  adverse  holding  in  the  present  suit.  This  is  an 
action  to  remove  a  cloud  on  title  which  affects  the  mar- 
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ketability  of  the  land,  or  under  which  an  adverse  pos- 
session might  be  attempted  and  thus  endanger  the 
rights  of  complainant.  It  is  to  jremove  this  apprehend- 
ed future  danger  that  complainant  invokes  the  aid  of 
the  court  of  equity.    The  realty  has  not  been  touched. 

We  apprehend  that  it  was  never  the  intention  to  en- 
act a  statute  of  limitations  in  this  State  preventing  an 
owner  from  removing  or  canceling  an  instrument  or 
record  which  casts  a  cloud  upon  the  title.  Spurious 
claims  have  arisen  in  the  past  during  the  period  when 
our  wild  and  unoccupied  lands  were  of  little  value  and 
not  actively  looked  after  by  any  one.  These  consist  of 
void  grants  and  colors  of  title  created  for  speculative 
purposes.  Our  legislature  has  not  enacted  any  stat- 
ute of  limitation  which  will  prevent  a  clearing  up  of 
titles  as  against  these  void  claims,  where  no  sufficient 
adverse  possession  has  been  maintained  by  the  ad- 
verse claimant. 

Laches  will  not  be  imputed  to  one  from  a  mere  fail- 
ure to  watch  the  record  to  guard  against  the  recording 
of  a  forged  or  undelivered  deed  purporting  to  be  a  con- 
veyance of  his  real  estate.  Palmer  v.  Mizner,  2  Neb. 
(Unoff.),  899,  90  N.  W.,  637;  Hodges  v.  Wheeler,  126 
Ga.,  848,  56  S.  E.,  76. 

Until  there  is  an  interference  with  the  possession  of 
land  no  occasion  arises  for  resort  to  legal  remedies, 
and  where  land  has  remained  wild  until  shortly  before 
the  commencement  of  the  plaintiff's  action,  his  claim 
is  not  stale.  Penrose  v.  Doherty,  70  Ark.,  256-261,  67 
S.  W.,  398. 
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its  proper  sphere  and  reasoning,  it  is  open  to  the  par- 
ties who  are  affected  by  it ;  and  ^  *  out  of  possession, ' ' 
as  we  gather  from  these  authorities,  is  not  meant  a 
mere  failure  of  the  owner  to  be  in  actual  possession  of 
wild  or  unoccupied  lands. 

The  true  owner,  in  legal  contemplation,  is  in  con- 
structive possession  of  his  unoccupied  land  if  no  one 
else  is  holding  adversely.  He  does  not  have  to  main- 
tain actual  possession  to  assert  his  rights. 

Estoppel  canijot  arise,  and  therefore  the  rule  of  lach- 
es cannot  apply  here  because  the  defendant  did  not 
purchase  on  the  faith  of  the  decree  of  sale  in  this  case, 
but  purchased  before  the  decree  alleged  to  be  a  doud 
was  entered. 

Complainant  purchased  the  land  in  question  in  1910. 
Itas  now  averred  that  defendant  is  claiming  that  the 
former  decree  was  effective,  as  against  complainant's 
vendor,  and  this  claim  under  the  void  decree  may  be 
said  to  cast  a  cloud  on  complainant's  title.  Certainly 
mere  lapse  of  time  will  not  give  validity  to  a  void  in- 
strument or  proceeding.  Some  one  must  be  put  in  a 
worse  attitude  or  some  advantage  gained  by  a  delay 
before  estoppel  can  arise.  If  time  will  cut  off  the  right 
to  remove  a  cloud  on  title  to  land  not  adversely  held, 
then  it  is  incumbent  on  owners  of  real  estate  to  be  vigi- 
lant in  looking  for  and  removing  void  instruments  or 
void  proceedings,  or  else  their  title  will  be  embarrassed 
by  the  failure.  No  man  is  called  upon  to  attack  a  pro- 
ceeding pr  instrument  not  effective  against  him.  If  at 
any  time  some  one  uses  it  as  a  means  of  claiming  title 
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or  beclouding  the  right  or  title  of  another,  it  then  be- 
comes a  menace  and  danger.  While  the  owner  may  sue 
in  advance  of  such  actual  danger,  the  fact  that  he  does 
not  know  of  the  cloud  on  his  title  or  does  not  apprehend 
the  danger,  and  waits,  should  not  preclude  his  right 
when  the  injury  becomes  apparent,  if  the  instrument 
is  void,  and  no  rights  have  become  fixed  under  it. 

The  bill  in  the  present  case  is  not  a  bill  of  review, 
but  purely  a  bill  to  remove  a  void  decree  as  a  cloud  on 
complainant's  title.  This  land  is  in  the  mountain  sec- 
tion of  this  State  where  titles  in  the  past  have  in  many 
instances  lain  dormant,  and  our  courts  have  pursued  a 
liberal  policy  in  permitting  removal  of  clouds,  so  as  to 
clear  up  the  titles.  If  laches  should  be  applied  strictly 
to  such  matters  it  would  hinder,  rather  than  assist,  in 
making  titles  to  these  wild  lands  secure. 

The  point  is  urged  that  no  averment  of  title  is  made. 
The  statement  by  complainant  of  twenty-two  years '  ac- 
tual, open,  and  notorious,  adverse  possession  of  land 
by  S.  H.  Pile,  its  vendor,  under  a  registered  deed,  show- 
ing substantial  inclosures  and  actual  occupation  on  the 
land,  and  conveyances  from  Pile  to  complainant,  is  a 
sufficient  averment  of  title. 

The  bill  avers  that  a  suit  is  pending  in  the  chancery 
court  of  Pickett  county,  Tenn.,  filed  by  Jesse  Patton, 
against  the  Stearns  Lumber  Company,  in  which  he  at- 
tempts to  deraign  title  to  this  seventy-five  acres  of  land 
under  the  decree  in  the  Malissa  Williams  case.  It  is 
said  that  the  proceeding,  if  voW,  can  be  relied  on  there. 
This  is  true ;  but,  nevertheless,  complainant 's  right  to 
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cancel  the  proceeding  as  a  cloud  is  not  involved  there, 
and  that  case  is  no  hindrance  to  the  assertion  of  com- 
plainant's right  to  remove  the  cloud  here. 

All  the  facts  stated  herein  are  only  from  averments 
in  the  bill,  and  of  course  are  subject  to  controversy  if 
denied  by  answer.  The  writ  of  certiorari  is  granted, 
the  cause  reversed  and  remanded  to  the  chancery  court 
at  Jamestown  for  further  proceedings  in  accord  with 
this  opinion. 
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W,  W.  RlQGiNS  et  al.  v.  C.  W.  Tiuer,  County  Judge. 
{Nashville,    December  Term,  1915.) 

1.  STATUTES.  Title  of  act.  Sufficiency. 
The  title  of  Prlv.  Acts  1915,  ch.  28,  reciting  that  it  was  "An  act 
to  authorize  counties  in  this  State  having  a  population  of  not 
less  than  33,500  nor  more  than  34,000  to  issue  bonds  for  high- 
way purposes;  to  provide  for  the  disposition  of  the  fund  thus 
raised;  and  also  for  prompt  payment  of  principal  and  interest 
when  due" — ^is  not  invalid  under  Const,  art.  2,  sec.  17,  declaring 

that  no  bill  shall  become  a  law  which  embraces  more  than  one 
subject,  which  shall  be  expressed  in  its  title.    {Postt  pp.  580*590.) 

Acts  cited  and  construed:    Acts  1915,  ch.  28;    Acts  1905,  ch.  233; 
Acts  1895,  ch.  81. 

Cases  cited  and  approved:  Manufacturing  Co.  v.  Falls,  90  Tenn., 
466;  State  ex  rel.  v.  Schlitz  Brewing  Co.,  104  Tenn.,  715;  Rail- 
road V.  Byrne,  119  Tenn.,  278;  Darnell  v.  State,  123  Tenn.,  663; 
Kirk  V.  State,  126  Tenn.,  7;  Garby  v.  Harris,  7  Bxch.,  591; 
Met.  Bo.  Wks.  v.  Steed,  L.  R.,  82,  B.  Div.,  445;  George  v.  B. 
of  E.,  33  Ga.,  344;  State  v.  Heman,  70  Mo.,  441;  MaysvlUe  & 
L.  R.  Co.  V.  Herrick,  13  Bush.  (Ky.),  122;  Rutherford  v.  Greene, 
2  Wheat,  196;  Babcock  v.  Goodrich,  47  Cal.,  488;  State  ex 
rel.  V.  Turnpike  Co.,  34  Tenn.,  88;  Boro  v.  Hidell,  122  Tenn., 
80;  Todtenhausen  v.  Knox  Co.,  132  Tenn.,  169;  Burnett  v. 
Maloney,  97  Tenn.,  697;  Lauderdale  Co.,  v.  Fargason,  7^  Tenn., 
163. 

Cases  cited  and  distinguished:  Wire  &  Co.  v.  Morgan,  101  Tenn., 
273;  Maxey  v.  Powers,  117  Tenn.,  381;  Ashby  v.  State,  124  Tenn., 
684;  Palmer  v.  Elxpress  Co.,  129  Tenn.,  116;  Samuelson  v.  State, 
116  Tenn.,  470;   Nichols  ft  Shepherd  Co.  v.  Loyd,  111  Tenn.,  145. 

2.    STATUTES.     Construction.     Titie  of  act.     Indefinlteness. 
Acts  1915,  ch.  28,  entitled  ''An  act  to  authorize  counties  having 
a  population  of  not  less  than  33,500  nor  more  than  34,000  to 
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issue  bonds  for  highway  purposes;  to  provide  for  the  dlspOBl- 
tlou  of  the  fund  thus  raised;  and  .  .  .  for  prompt  payment 
of  principal  and  interest/'  declares  that  the  quarterly  court  of 
any  county  having  the  population  mentioned  may,  when  regu- 
larly in  session,  issue  bonds  for  highway  purposes.  The  act 
nowhere  provides  a  standard  to  measure  the  population  of 
counties.  Held  that,  as  the  legislature  will  not  be  presumed  to 
have  done  a  vain  thing,  and  as  the  language  of  statutes  may  be 
construed  to  give  effect  to  the  intent,  the  title  must  be  deemed 
sufficient  on  the  theory  that  the  population  of  counties  shall  be 

ascertained  from  the  last  federal  census;  that  being  the  estab- 
lished method.     (Poat,  pp.  580-590.) 


FROM  MONTGOMERY. 


Appeal  from  the  Chancery  Court  of  Montgomery 
County. — J.  W.  Stout,  Chancellor. 

H.  N.  Leech,  Austin  Peay  and  C.  Tate,  for  appel- 
lants. 

Savage  &  Fort  and  Daniel  &  Daniel,  for  appellee. 

Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  validity  of  chapter  28  of  the  Acts  of  1915  is 
called  in  question.    The  act  is  as  follows : 

'*An  act  to  authorize  counties  in  this  State  having  a 
population  of  not  less  than  33,500  nor  more  than  34,000 
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to  issue  bonds  for  highway  purposes;  to  provide  for 
the  disposition  of  the  fund  thus  raised;  and  also  for 
prompt  payment  of  principal  and  interest  when  due. 
'*  Section  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Tennessee,  that  the  quarterly  court  of 

• 

any  county  in  this  State  having  the  population  men- 
tioned in  the  caption  is  hereby  authorized  when  regu- 
larly in  session  to  issue  bonds  for  highway  purposes. 
'^Said  bond  issue  shall  not  exceed  in  any  one  year 
two-thirds  of  one  per  cent,  of  the  taxable  values  of  the 
county  as  shown  by  the  assessment  for  the  preceding 
year;  and  shall  never  in  the  aggregate  exceed  three 
per  cent,  of  the  taxable  values  of  such  county.  The 
bonds  shall  bear  not  more  than  six  per  cent,  interest ; 
shall  be  negotiable  at  not  less  than  par ;  and  shall  ma- 
ture  not  more  than  thirty  years  from  date  of  issue. 
The  quarterly  court  may  make  such  orders  as  to  bond 
issue  and  as  to  the  management  and  disposal  of  the 
fund  arising  therefrom  as  they  may  deem  proper;  it 
being  the  purpose  of  this  act  to  vest  the  court  with  full 
authority  in  the  matter.  Quarterly  reports  shall  be 
made  by  the  court  and  spread  on  the  minutes,  showing 
the  manner  in  which  the  fund  is  disbursed  ajid  giving 
in  detail  the  work  done  so  that  a  complete  record  of 
same  may  be  kept.  Suitable  provisions  shall  be  made 
by  the  quarterly  court  to  pay  interest  promptly  and  to 
retire  the  bonds  at  maturity  or  when  subject  to  call; 
and  the  court  is  hereby  authorized  to  make  such  orders 
as  it  may  deem  necessary  for  this  purpose. 
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*  *  Sec.  2.  Be  it  further  enacted,  that  this  act  take  ef- 
fect from  and  after  its  passage  the  public  welfare  re- 
quiring it. 

'*  Passed  January  26,  1915." 

The  objection  made  is  that  the  title  is  not  in  compli- 
ance with  article  2,  section  17,  of  the  Constitution. 
However,  if  the  title  is  void  at  all,  it  is  not  for  the  rea- 
son stated,  but  because  too  indefinite  as  to  the  county, 
or  counties  to  which  the  act  is  applicable. 

But  it  is  not  void,  if  there  is  any  standard  of  suflS- 
cient  general  publicity  to  which  it  can  be  justly  held  the 
.  legislature  had  reference.  Is  there  such  a  standard  ? 
There  are  hundreds  of  acts  on  our  statute  books  in 
which  reference  to  the  last  preceding  federal  census  is 
made  for  the  purpose  of  applying  the  population  basis 
fixed  in  such  acts,  and  in  this  manner  ascertaining  the 
county  or  counties  to  which  the  act  was  intended  to 
apply.  The  uniform  history  of  our  legislation  for 
more  than  forty  years,  in  acts  rested  on  a  population 
basis,  makes  it  certain  that  if  the  legislature  had  in 
mind  any  source  at  all  for  obtaining  the  means  for  ap- 
plying the  figures,  contained  in  the  act  to  any  county 
or  counties  of  the  State,  fhat  source  was  the  last  pre- 
ceding  federal  census  of  1910.  It  could  not  have  been 
contemplated  that  a  trial  census  of  the  whole  State  or 
of  several  counties  would  be  made  for  such  purpose. 
That  would  be  highly  absurd,  and  would  convict  the 
legislature  of  gross  folly,  as  well  as  of  a  purpose  to 
inflict  on  the  State  an  unwarrantable  and  needless  ex- 
pense.   If  they  had  in  mind  therefore  any  standard  at 
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all,  it  was  the  federal  census  of  1910.  If  this  be  not 
true,  they  had  no  standard  at  all.  But  this  latter  sup- 
position would  fasten  on  the  legislature  a  purpose  to 
pass  an  act  so  vague  and  general  as  to  be  insensate  and 
therefore  void.  Yet  the  recognized  rule  is  that  where 
of  two  constructions  one  would  make  the  act  void  and 
the  other  valid,  the  latter  is  to  be  chosen,  even  though 
it  be  not  the  most  obvious,  or  the  most  probable.  This 
latter  construction  must  therefore  be  adopted,  and  we 
must  hold  that  the  legislature  had  in  mind  the  federal 
census  of  1910. 

But  this  census  was  not  specially  referred  to  in  the 
caption,  or  title,  or  anywhere  in  the  act.  Is  it  therefore 
unavailable?  Although  we  feel  sure  they  could  have 
had  in  mind  no  other  standard,  and  are  morally  certain 
they  had  in  mind  that  particular  standard,  are  we  pre- 
cluded from  making  eflFective  the  legislative  purpose 
because  there  was  no  reference  in  direct  terms  to  that 
standard! 

We  think  not.  A  very  liberal  rule  of  construction 
has  been  adopted  in  this  State,  on  questions  of  this 
kind.  The  substance  of  this  rule  is  shown  in  the  fol- 
lowing excerpts  from  decided  cases : 

*'The  legislature  cannot  be  supposed  to  intend  its 
own  stultification.  When,  therefore,  to  follow  the 
words  of  an  act  leads  to  absurdity  in  its  consequences, 
that  constitutes  suflBcient  authority  to  depart  from 
them."  Wised  Co.  v.  Morgan,  101  Tenn.,  273,  282,  48 
S.  W.,  971,  973,  44  L.  E.  A.,  548.  ^*  Statutes  must  be 
construed,  if  possible,  so  as  to  make  them  sensible,  and 
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to  effect  and  carry  out  the  purposes  for  which  they  are 
enacted.  It  is  not  to  be  presumed  that  the  lawmakers 
will  pass  a  defective  or  insensible  act,  or  one  in  con- 
flict  with  the  organic  law.  .  .  .  The  legislative  in- 
tent will  prevail  over  the  strict  letter  or  literal  sense  of 
the  language  used,  and,  in  order  to  carry  into  effect 
this  intent,  general  terms  will  be  limited,  and  those  that 
are  narrow  expanded."  Maxey  v.  Powers,  117  Tenn., 
381,  403,  404,  101  S.  W.,  181.  '^n  order  to  effectuate 
the  legislative  intent  'words  may  be  modified,  altered, 
or  supplied  so  as  to  obviate  any  repugnancy  or  incon- 
sistency with  such  intention.'  "  Ashby  v.  State,  124 
Tenn.,  684,  691,  139  S.  W.,  872. 

A  resume  of  this  subject  appears  in  Palmer  v.  Ex- 
press Co.,  129  Tenn.,  116,  158-161,  165  S.  W.,  236,  as 

follows : 

*'The  rule  of  law  applicable  to  this  subject  is  that, 

if  there  be  two  constructions  to  which  an  act  is  sus- 
ceptible, one  of  which  will  make  it  unconstitutional  and 
the  other  of  which  will  save  it,  the  duty  of  the  court  is 
to  adopt  the  latter,  although  it  is  not  the  most  obvious 
or  natural  construction.  Manufacturing  Co.  v.  FaUs, 
90  Tenn.,  466,  16  S.  W.,  1045 ;  State  ex  rel.  v.  Schlitz 
Brewing  Co.,  104  Tenn.,  715,  59  S.  W.,  1033,  78  Am.  St. 
Rep.,  941 ;  Samuelson  v.  State,  116  Tenn.,  470,  498,  95 
S.  W.,  1012, 115  Am.  St.  Rep.,  805 ;  Railroad  v.  Byrne, 
119  Tenn.,  278,  291,  292,  104  S.  W.,  460;  Darnell  v. 
State,  123  Tenn.,  663,  134  S.  W.,  307;  Kirk  v.  State, 
126  Tenn.,  7, 150  S.  W.,  83,  Ann.  Cas.,  1913D,  1239.  In 
Samuelson  v.  State  it  is  said :  'While  it  is  true  that,  in 
arriving  at  the  meaning  of  the  legislature,  primarily, 
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the  grammatical  sense  of  the  words  used  is  to  be  adopt- 
ed yet  if  there  is  any  ambiguity,  or  if  there  is  room  fot 
more  than  one  interpretation,  the  rules  of  granmiar 
will  be  disregarded  where  a  too  strict  adherence  to 
them  would  raise  a  repugnance  or  absurdity,  or  would 
defeat  the  purpose  of  the  legislature.'  Garby  v.  Har- 
ris, 7  Exch.,  591 ;  Met.  Bo.  Wks.  v.  Steed,  L.  B.,  82,  B. 
Div.,  445;  George  v.  B.  of  E.,  33  Ga.,  344;  State  v, 
Heman,  70  Mo.,  441.  Many  cases  might  be  cited  in 
which  the  future  tense  has  been  read  as  including  the 
present  and  the  past,  where  that  was  necessary  to  carry 
out  the  meaning  of  the  legislature.  Thus  an  enabling 
act  relating  to  married  women  who  *  shall  come  into 
the  State'  may  apply  to  one  who  came  into  the  State 
before  the  passage  of  the  law.  MaysviLle  <&  L.  R.  Co. 
V.  Her  rick,  13  Bush  (Ky.),  122.  Where  an  act  pro- 
vided that  certain  land  '  shall  be  allotted  for  and  given 
to'  an  individual  named,  it  was  held  that  the  words 
passed  an  immediate  interest.  Rutherford  v.  Greene, 
2  Wheat.,  196,  4  L.  Ed.,  218.  In  Babcock  v.  Goodrich, 
47  Cal.,  488,  the  phrase  'current  expenses  of  the  year* 
was  made  to  read,  *  expenses  of  the  current  year'; 
it  being  evident  that  the  latter  form  of  words 
more  correctly  expressed  the  legislative  inteiit. 
These  cases  are  but  a  recognition  of  an  old  and 
well-established  rule  of  the  common  law,  applicable 
to  all  written  instruments,  that  ^erba  intentioni, 
non  e  contra  debent  inservire;'  that  is  to  say,  *  words 
ought  to  be  made  subservient  to  the  intent,  and 
not  the  intent  to   the   words.'    The  case  of  Darnell 
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V.  State,  supra,  furnishes  a  strong  example  in  close 
analogy.  In  that  case  the  court,  after  mentioning  the 
fact  that  there  were  only  two  assignments  that  needed 
to  be  considered,  said:  'The  first  of  these  is  that  the 
act  under  which  the  jury  was  impaneled,  commonly 
known  as  the  '*jury  law  of  Franklin  county''  (Acts 
1905,  chapter  233)  is  unconstitutional,  because  the  body 
of  the  act  is  broader  than  its  title.  The  contention  is 
based  upon  the  following :  The  act  is  entitled  ' '  An  act 
to  create  a  board  of  jury  commissioners  for  counties 
in  this  State  having  a  population  of  not  less  than  20, 
292,  and  not  more  than  20,400  inhabitants  according 
to  the  federal  census  of  1900,  or  that  may  have  that 
number  of  inhabitants  by  any  subsequent  federal  cen- 
sus." After  making  various  and  sundry  provisions  to 
carry  out  the  purposes  indicated  by  the  title,  section  19 
follows,  near  the  close,  in  this  language:  '^Be  it  fur- 
ther enacted,  that  the  provisions  of  this  act  shall  apply 
to  all  grand  and  petit  juries  in  circuit  and  criminal 
courts  of  this  State. ' '  The  same  question  was  decided 
against  plaintiff  in  error's  contention  in  the  case  of 
Allen  Damron  v.  State,  from  Bedford  county,  at  the 
December  term,  1909.  Damron 's  Case  involved  the 
jury  law  of  Bedford  county  (chapter  355  of  the  Acts 
of  1907),  which  was  a  substantial  copy  of  the  Franklin 
county  jury  law  involved  in  the  present  case.  That 
case  was  thoroughly  considered  by  the  court,  after  full 
argument,  oral  and  written,  and  a  second  time  on  peti- 
tion to  rehear  filed  by  the  plaintiff  in  error.  The  court 
held,  upon  a  consideration  of  the  whole  statute,  that  it 
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was  the  evident  intention  of  the  legislature  that  the 
section  just  quoted  should  be  construed  as  if  it  read  as 
follows,  viz.:  **That  the  provisions  of  this  act  shall 
apply  to  all  grand  and  petit  juries  in  all  circuit  and 
criminal  courts  of  this  State  in  counties  of  the  popu- 
lation herein  prescribed. ' '  We  are  of  the  opinion  this 
was  a  sound  construction,  and  we  adhere  to  it. ' ' 

In  State  ex  rel.  v.  Tv/rnpike  Co.,  2  Sneed,  88,  it  ap- 
peared that  the  act  under  which  the  turnpike  company 
was  incorporated  authorized  it  to  erect  a  toUgate 
''within  two  miles  of  the  town  of  Clarksville. "  This 
language,  taken  literally,  authorized  the  location  of  a 
gate  at  any  point  less  than  two  miles  from  the  town 
of  Clarksville.  The  court,  however,  held  that  the  words 
''but  no  nearer"  should  be  supplied,  and  the  act  made 
to  read  "may  erect  a  toUgate  within  two  miles  of 
Clarksville,  but  no  nearer." 

In  Wright  v.  Cwrmingham,  the  court  had  under  con- 
sideration an  amendment  to  a  former  statute  concern- 
ing the  adoption  of  a  stock  law  in  certain  counties. 
In  dealing  with  this  amendment  it  was  necessary  to 
construe  the  following  language,  which  was  insisted  by 
counsel  to  be  fatally  obscure,  viz. : 

"The  ticket  shall  provide  for  those  favoring  the 
small  stock  law,  'for  the  small  stock  law'  and  those 
'against  said  law.'  " 

The  court  said : 

' '  Evidently  there  was  an  omission  between  the  words 
'and'  'those'  of  the  word  'for,'  and  after  the  word 
'those'  an  omission  of  the  expression  'opposing  the 
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rmall  stock  law. '  As  thus  corrected,  the  sentence  would 
I  ad:  'The  ticket  shall  provide  for  those* favoring  the 
small  stock  law,  '/for  the  small  stock  law,'*  and  for 
those  opposing  the  small  stock  law, ' '  against  the  small 
stock  law."  '  The  word  'said'  in  the  expression 
'against  said  law,'  of  course  refers  to  the  small  stock 
law,  and  the  intention  of  the  act  was  that  the  ticket  of 
those  opposing  the  law  should  read  'against  the  small 
stock  law.'  It  is  a  well-known  canon  of  construction 
that  an  ambiguous  or  meaningless  clause  in  a  statute 
may  be  rejected,  or  words  supplied  by  intendment  to 
express  the  obvious  intention  of  the  legislature. ' '  115 
Tenn.,  445,  452,  453,  91  S.  W.,  293. 

In  Maxey  v.  Powers,  supra,  the  court  had  under  ex- 
amination an  act  of  the  legislature  which  abolished  cer- 
tain civil  districts  in  Knox  county.  The  act  provided 
on  its  face  that  it  should  not  go  into  effect  until  Sep- 
tember 1, 1906,  but  on  that  day  all  of  the  justices  went 
out  of  oflSce  by  expiration  of  their  terms,  and  the  act 
in  question  did  not  contain  any  provisions  for  the  elec- 
tion of  the  justices  for  the  new  districts  made  by  the 
enlargement  of  certain  of  the  old  ones,  and  the  abolish- 
ment of  others.  The  regular  August  election  was  the 
first  Thursday  in  August,  1906.  The  question  was 
whether  the  justices  of  the  peace  for  these  new  districts 
could  be  elected  at  such  August  election.  The  county 
authorities  undertook,  through  the  county  court,  to  re- 
district  the  county,  just  as  the  legislature  had  done, 
and  to  fix  the  change  to  become  effective  the  third  Mon- 
day in  July;   so  the  August  election  was  held  under 


7  Thompson]  DECEMBER  TERM,  1915.  587 

Rlgglns  V.  Tyler. 

this  arrangement,  and  the  title  of  these  ofBces  was  sub- 
sequently contested  in  the  case  referred  to.  It  was  con- 
tended  against  this  title  that  the  county  court  was  with- 
out jurisdiction;  and,  inasmuch  as  the  act  did  not  go 
into  effect  until  September  1, 1906,  no  election  could  be 
held  under  it ;  hence  it  was  contended  that  the  election 
was  wholly  void.  The  court,  however,  was  of  a  differ- 
ent opinion.  It  was  held  that,  inasmuch  as  the  Consti- 
tution and  the  general  law  fixed  the  first  Thursday  in 
August  preceding  the  expiration  on  September  1, 1906, 
of  the  constitutional  term  of  six  vears  of  the  then  in- 
cumbents  of  the  office  of  justice  of  the  peace — 
'*it  must  be  presumed  that  the  General  Assembly  had 
these  provisions  in  mind  when  it  provided  that  the  act 
in  question  should  not  go  into  effect  until  September 
1,  1906,  and  intended  that  an  election  be  held  under 
them  for  election  of  officers  for  the  newly  created  dis- 
tricts.''   117  Tenn.,  page  400,  101  S.  W.,  181. 

In  Railroad  v.  Byrne,  supra,  it  was  said  that  the 
same  principles  apply  in  thp  interpretation'  of  the  titles 
of  statutes.  119  Tenn.,  278,  291,  292,  104  S.  W.,  460. 
An  interesting  illustration  of  the  principle  is  shown  in 
the  interpretation  in  that  case  of  the  title  of  chapter 
76  of  the  Acts  of  1895  establishing  the  court  of  chan- 
cery appeals,  showing  how  the  subject-matter  of  chap- 
ter 82  of  the  Acts  of  1907,  amending  the  former  statute, 
were  included  within  the  title  of  such  former  act.  119 
Tenn.,  294-315,  104  S.  W.,  460.  A  briefer  illustration 
is  found  in  Nichols  <&  Shepherd  Co,  v.  Loyd,  111  Tenn., 
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145,  76  S.  W.,  911.  The  title  of  the  act  there  examined 
was: 

'  ^  An  act  to  amend  sections  2,  3  and  4  of  an  act  passed 
March  21, 1891,  being  chapter  122  of  said  acts,  and  pro- 
viding for  the  authentication  of  copies  of  charters  to 
be  filed  with  the  secretary  of  State,  registering  ab- 
stracts of  same  in  the  register's  office  in  each  county 
in  which  the  company  desires,  or  proposes  to  carry  on 
business.''    Acts  1895,  chapter  81. 

Referring  to  the  objection  made  the  court  said : 

''The  objection  refers  to  the  last  clause  of  the  cap- 
tion, 'registering  abstracts  of  same  in  the  register's 
office  in  each  county  in  which  the  company  desires  or 
proposes  to  carry  on  business.'  The  clause  referred 
to,  as  it  stands,  is  ambiguous,  and  does  not,  indeed, 
make  good  sense,  and  as  such  it  may  be  rejected  as  sur- 
plusage. We  think,  however,  that  by  oversight  the 
words,  'and  doing  away  with  the,'  were  left  out.  With 
these  words  inserted  before  the  words  'registering,^ 
the  clause  quoted  would  make  sense.  .  .  .  These 
words,  if  necessary,  would  be  supplied  by  intendment, 
being,  as  they  are,  perfectly  obvious."  Ill  Tenn.,  148, 
149,  76  S.  W.,  911. 

The  general  doctrine  is  well  stated  in  the  following 
quotation  from  Lewis'  Sutherland  on  Statutory  Con- 
struction, section  377,  as  follows : 

"Uncertainty  of  sense  does  not  alone  spring  from 
uncertainty  of  expression.  It  is  always  presumed,  in 
regard  to  a  statute,  that  no  absurd  or  unreasonable  re- 
sult was  intended  by  the  legislature.    Hence  if,  viewing 
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a  statute  from  the  standpoint  of  the  literal  sense  of  its 
language,  it  is  unreasonable  or  absurd,  and  obscurity 
of  meaning  exists,  calling  for  judicial  construction,  we 
must,  in  that  event,  look  to  the  act  as  a  whole,  to  the 
subject  with  which  it  deals,  to  the  reason  and  spirit  of 
the  enactment,  and  thereby,  if  possible,  discover  its 
real  purposes;  and,  if  such  purposes  can  reasonably 
be  said  to  be  within  the  scope  of  the  language  used,  it 
must  be  taken  to  be  a  part  of  the  law,  the  same  as  if 
it  were  plainly  expressed  by  the  literal  sense  of  the 
words  used.  In  that  way,  while  courts  do  not  and  can- 
not properly  bend  words  out  of  their  reasonable  mean- 
ing to  effect  a  legislative  purpose,  they  do  give  to 
words  a  liberal  or  strict  interpretation  within  the 
bounds  of  reason,  sacrificing  literal  sense  and  rejecting 
interpretation  not  in  harmony  with  the  evident  intent 
of  the  lawmakers,  rather  than  that  such  intent  shall 
fail." 

Further,  on  the  general  subject,  see  Boro  v.  Hidell, 
122  Tenn.,  80,  96,  120  S.  W.,  961, 135  Am.  St.  Rep.,  857, 
and  Kirk  v.  State,  126  Tenn.,  7,  13,  14,  150  S.  W.,  83, 
Ann.  Cas.,  1913D,  1239. 

Construing  the  title  of  the  act  here  in  question  as 
necessarily  referring  to  the  federal  census  of  1910,  it 
is  beyond  question  that  the  county  intended  was  Mont- 
gomery county.  There  is  no  doubt  that  this,  or  anv 
other  county,  in  the  State,  might  have  been  designated 
in  direct  terms,  and  the  power  conferred  to  issue  bonds 
for  public  purposes.  Todtenhausen  v.  Knox  Coimty, 
132  Tenn.,  169, 172, 173, 177  S.  W.,  487,  and  cases  cited! 
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For  other  cases  to  same  effect,  see  Burnett  v.  Moloney , 
97  Tenn.,  697,  37  S.  W.,  689,  34  L,  R.  A.  541,  and  Lau- 
derdale County  V.  Fargason,  7  Lea  (75  Tenn.),  153. 

There  was  an  amendatory  act  (chapter  330)  passed 
at  the  same  session  of  the  legislature  purporting  to 
amend  the  title  of  chapter  28,  so  as  to  embrace  coun- 
ties having  the  population  basis  referred  to,  '*  under 
the  last  or  any  subsequent  federal  census ;  * '  but,  hav- 
ing held  the  original  act  valid,  it  is  unnecessary  for  us 
to  consider  whether  the  amendment  of  the  title  merely 
would  enable  it  to  embrace  counties  that  may  hereafter 
have  the  same  population.  No  county  is  involved  in 
the  present  controversy  except  Montgomery,  the  bill 
having  been  filed  to  enjoin  the  issuance  of  certain 
bonds  authorized  to  be  issued  by  that  county  for  road 
purposes,  under  chapter  28  aforesaid. 

The  chancellor  sustained  a  demurrer  to  the  bill,  and 
we  think  his  decree  was  .correct,  and  it  is  therefore 
affirmed. 


ml  A 
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C.  A.  Gill  v.  State. 
{Nashville.    December  Term,  1915.) 

1.  HOMICIDE.     Instructions.     Self-defense.     Mutual  combat. 
In  a  prosecution  for  homicide,  a  charge  that  when  both  parties 

willfully  engage  in  mutual  combat,  one  of  them  slays  the  other 
in  such  combat,  he  cannot  successfully  invoke  the  law  of  self- 
defense,  but  would  be  guilty  of  at  least  voluntary  manslaughter, 
is  erroneous  as  excluding  the  right  of  one  who  entered  into  a 
combat  without  intent  to  dd  great  bodily  harm,  and  whose  ad- 
versary  thereupon   resorted    to   a   deadly    weapon,    to    defend 

himself  against  an  attack  with  such  weapon  by  resorting  to  a 
similar  weapon.     (Post^  pp.  593,  694.) 

Cases  cited  and  approved:  Irvine  v.  State,  104  Tenn.,  148;  Tom 
and  Robert  Smith  v.  State,  105  Tenn.,  317;  Foutch  Case,  95 
Tenn.,  711.- 

Case  cited  and  distinguished:    Daniel  v.  State,  78  Tenn.,  262. 

2.  HOMICIDE.     Appeal.      Prejudclal   error.      Instructions. 

The  giving  of  such  charge  was  prejudicial  where  defendant,  who 
was  the  only  living  witness  to  the  homicide,  testified  that 
when  deceased  stated  that  he  would  get  down  from  his  wagon 
and  settle  the  difficulty  defendant  was  walking  away  and  re- 
plied, "Get  off,"  not  knowing  there  was  to  be  a  fight,  but  sup- 
posing so,  and  that  he  thereupon  looked  around  and  saw  de- 
ceased picking  up  rocks  to  throw  at  him,  and  picked  up  one 
himself  and  threw  it  just  as  deceased  was  in  the  act  of  throwing, 
which  rock  struck  and  killed  deceased,  since  under  that  evi- 
dence it  was  for  the  Jury  to  determine  whether  there  was  a 
mutual  intent  to  fight  with  rocks.    {Post,  pp.  594-597.) 

3.  INDICTMENT   AND    INFORMATION.      Misconduct   of   prose- 
cuting attorney.     Employment  by  prosecuting  witness. 

The  acceptance  by  the  assistant  attorney-general,  who  appeared 
before  the  grand  Jury  and  preipared  and  submitted  the  indict- 
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ment  for  homicide,  of  employment  from  the  prosecuting  wit- 
ness on  a  contingent  fee  to  recover  damages  from  defendant 
for  the  killing  of  deceased,  is  contrary  to  public  policy,  and;  if 

the  objection  is  seasonably  raised,  will  result  in  the  dismissal 
of  the  indictment.    (Post,  pp.  597,  598.) 

4.  CRIMINAL  LAW.  Plea  in  abatement.  Time  of  filing. 
An  objection  to  an  indictment  for  homicide  because  the  prosecut- 
ing attorney  had  accepted  employment  by  the  prosecuting  wit- 
ness to  recover  damages  for  tSie  homicide  is  waived,  where  the 
plea  in  abatement  was  not  filed  until  after  the  first  continuance 
had  been  granted  and  its  averments  do  not  give  sufficient  rea- 
son for  the  delay  or  show  that  it  was  filed  at  the  earliest  pos- 
sible moment.    (Post,  pp.  597,  598.) 

Case  cited  and  i&pproved:     Chairs  v.  State,  124  Tenn.,  644. 


FROM  MOORE. 


Error  to  Criminal  Court  of  Moore  County. — ^Ewing 
Davis,  Judge. 

Pabks  &  Bean  and  Geo.  W.  Sutton,  for  plaintiff  in 
error. 

W.    H.  SwiGGABT,  Jk.,  Assistant   Attorney-General, 
for  the  State. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error,  hereinafter  called  ''defendant," 
was  convicted  of  voluntary  manslaughter  for  the  kill- 
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ing  of  Odie  Raby,  and  given  an  indeterminate  sentence 
in  the  penitentiary  of  from  two  to  ten  years. 

The  charge  of  the  court  on  the  subject  of  mutual 
combat  is  as  follows : 

*'When  one  man  invites  another  to  combat  and  the 
other  accepts  the  invitation,  and  they  both  willfully  en- 
gage in  a  mutual  combat,  and  one  of  them  slays  the 
other  in  such  combat,  he  cannot  successfully  invoke  the 
law  of  self-defense,  but  would  be  guilty  of  at  least  vol- 
untary  manslaughter. ' ' 

The  instruction  in  its  effect,  applied  to  the  facts, 
holds  that  if  one  willingly  entered  into  a  mutual  com- 
bat with  another  without  any  intent  to  do  great  bodily 
harm,  and  thereupon  his  adversary  resorted  to  a  dead- 
ly weapon  and  was  about  to  assault  him  therewith,  he 
would  not  have  the  right  to  defend  himself  or  resort  to 
such  a  weapon  in  his  necessary  self-defense.  Such  is 
not  the  law.  Irvine  v.  State,  104  Tenn.,  148-150,  56  S. 
W.,  845;  Tom  and  Robert  Smith  v.  State,  105  Tenn., 
317,  60  S.  W.,  145;  Daniel  v.  State,  10  Lea  (78  Tenn.), 
262;  Foutch  Case,  95  Tenn.,  711,  34  S.  W.,  423,  45  L. 
R.  A.,  687. 

In  Irvine  v.  State,  supra,  the  rule  is  reannounced  that 
the  mere  unlawfulness  of  an  attack  does  not  deprive 
the  aggressor  of  his  right  to  slay  the  assailed  party 
if  this  party,  in  his  turn,  in  a  manner  disproportioned 
to  the  character  of  the  assault,  put  in  jeopardy,  or  on 
reasona):)le  grounds  appeared  to  do  so,  the  life  of  the 
assailant.    A  charge  was  approved  that  if  the  defend- 

134  Tenn.  38 
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antSy  or  either  of  them,  made  a  simple  assault  upon  the 
deceased,  intending  little  or  no  violence,  and  not  of 
such  character  or  under  such  circumstances  as  to  give 
to  the  deceased  reasonable  grounds  to  apprehend  death 
or  great  bodily  harm,  and  this  assault  was  met  by  the 
deceased  with  a  counter  deadly  assault  with  a  deadly 
weapon,  the  right  of  self-defense  was  not  lost  to  the 
defendants. 

This  principle  is  also  fully  stated  in  the  Foutch  Case, 
supra. 

In  the  case  of  Daniel  v.  State,  supra,  the  charge  was 
malicious  shooting.  The  judge  charged  the  jury  as  fol- 
lows: 

*  *  It  is  proper  for  the  court  to  say  to  you  further  that 
a  person  cannot  be  allowed  to  provoke  a  diflBculty  by 
his  own  improper  conduct,  or  join  willingly  and  volun- 
tarily in  a  combat,  and  then  escape  under  the  plea  of 
self-defense ;  and,  if  done  willingly  and  voluntarily,  it 
would  make  no  difference  which  in  fact  struck  the  first 
blow,  as  both  would  be  guilty,  if  both  joined  in  the  com- 
bat voluntarily  and  mutually. ' ' 

Commenting  upon  this  charge,  the  court  said: 

'  *  The  charge  in  this  case  holds,  in  effect,  that  a  per- 
son who  may,  by  improper  conduct,  provoke  an  assault, 
cannot  be  allowed  to  rely  upon  the  plea  of  self-defense, 
nor  can  he  rely  upon  such  defuse  if  he  willingly  en- 
gage in  a  fight,  even  if  first  assaulted  and  stricken.'* 

The  court  held  that  there  was  error  in  the  charge 
given  in  these  unqualified  terms. 
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Defendant  insists  that  he  did  not  provoke  a  diffi- 
culty, but  acted  in  a  lawful  manner  in  asking  deceased 
about  a  hayrake,  and  why  he  had  not  brought  it  home ; 
that  deceased  became  angry  and  used  violent  words, 
saying  that  he  had  not  hurt  the  '* damned  rake,''  and 
that  he  did  not  aim  to  bring  the  ''damned  rake"  home, 
and,  seeing  that  deceased  was  becoming  angry,  defend- 
ant turned  and  walked  away  toward  the  front  gate  of 
his  yard,  saying  as  he  did  so, ' '  Odie,  you  will  pay  for 
this;"  that  thereupon  deceased  replied,  ''You  are  a 
God  damned  rascal,  wait  till  I  get  oJ0f  this  wagon  and 
we  '11  settle  it  now ; ' '  that  while  yet  walking  away  de- 
fendant looked  back  over  his  shoulder,  saying,  "Get 
oflf,"  and  saw  deceased  getting  over  the  front  bolster 
of  his  wagon  to  alight ;  that  deceased  jumped  from  his 
wagon  and  reached  for  two  rocks ;  that  defendant  also 
reached  for  two  rocks  at  the  same  time,  and,  recover- 
ing first,  threw  just  as  deceased  was  regaining  his  bal- 
ance with  his  arm  raised  to  throw,  striking  deceased 
in  the  head,  from  which  wound  he  died.  Defendant 
said  that  he  did  not  understand  right,  when  deceased 
said,  "Wait  till  I  get  oflf  this  wagon  and  we'll  settle 
it  now, ' '  that  it  meant-  a  fight,  and  that  when  defendant 
said,  "Get  off,"  he  did  not  know  there  was  to  be  a 
fight,  but  supposed  there  was  to  be  something  of  the 
sort.  From  this,  his  counsel  insist  that  there  was  no 
mutual  agreement  to  fight  with  rocks,  but  that  deceased 
was  in  all  respects  the  aggressor. 

On  the  other  hand,  the  State  insists  that  defendant 
entered  into  a  mutual  combat;    that,  when  deceased 
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proposed  to  settle  it  as  he  was  getting  off  the  wagon, 
defendant  invited  him  to  get  off,  which  meant  a  fight; 
that  both  parties  mutually  and  with  one  accord  went 
after  rocks  at  the  same  moment,  which  evinced  a  mu- 
tual agreement  to  fight  with  deadly  weapons. 

If  deceased  was  the  aggressor  and  defendant  did  not 
intend  to  enter  into  a  mutual  combat  with  rocks  or 
other  deadly  weapons  when  he  told  deceased  to  get  off, 
but  said  this  as  a  retort  and  while  he  was  retreating, 
and  then,  seeing  that  deceased  was  getting  off  his 
wagon  and  observing  deceased's  effort  to  reach  for  the 
rocks,  defendant  went  down  when  deceased  did  and 
grabbed  up  two  rocks  and  threw  as  deceased  was  in  the 
act  of  throwing,  and  did  this  only  in  order  to  defend 
himself  from  an  imminent  and  deadly  or  dangerous  as- 
sault from  the  deceased,  or  what  appeared  to  him  upon 
reasonable  grounds  to  be  such  at  the  time,  he  would 
not  be  deprived  of  his  right  of  self-defense.  The  intent 
and  purpose  of  defendant  in  mutually  agreeing  with 
deceased  to  settle  the  difficulty,  if  he  so  agreed,  must 
determine  whether  defendant  is  deprived  of  the  right 
of  self-defense.  If  he  meant  to  settle  it  with  rocks  or 
other  dangerous  or  deadly  weapons  and  engaged  in 
mutual  combat  with  such  intention,  he  could  not  suc- 
cessfully invoke  the  law  of  self-defense. 

The  charge  of  the  court  is  unqualified,  and  the  jury 
was  instructed  that  defendant  cannot  successfully  in- 
voke the  law  of  self-defense  if  he  accepted  an  invita- 
tion or  invited  his  adversary  to  combat,  which  was  ac- 
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cepted,  and  they  both  willfully  engaged  in  mutual  com- 
bat. This  charge  deprived  defendant  of  his  insistence 
before  the  jury  that  his  invitation  to  *'get  off,"  and 
other  actions,  did  not  imply  an  agreement  to  engage  in 
a  deadly  or  dangerous  fight.  This  was  the  vital  ques- 
tion in  the  case.  Defendant  is  the  only  living  eyewit- 
ness to  the  fight,  and  the  error  in  the  charge  was  not 
innocuous. 

There  is  also  an  assignment  of  error  because  of  the 
refusal  of  the  trial  judge  to  sustain  a  plea  in  abatement 
to  the  indictment.  This  plea,  in  substance,  avers  that 
the  assistant  attorney-general,  who  appeared  before 
the  grand  jury  at  and  before  the  time  the  indictment 
was  found  and  prepared  and  submitted  the  indictment, 
was  in  the  employ  of  the  prosecutor  in  a  damage  suit 
brought  against  the  defendant  herein  for  the  unlawful 
killing  of  deceased,  and  was  to  receive  a  contingent  fee 
in  that  case.  This,  if  true,  is  against  public  policy. 
The  attorney-general  and  his  assistant  are  ofl&cers  of 
the  State.  If  either  accepts  a  fee  from  a  private  in- 
dividual in  any  matter  about  which  he  is  to  act  oflB- 
cially,  he  is  guilty  of  the  most  reprehensible  conduct. 
The  indictment  would  be  dismissed  if  the  plea  had  been 
seasonably  interposed  and  sustained  by  the  proof. 
However,  it  was  waived  because  defendant  allowed  one 
continuance  to  pass  and  only  filed  his  plea  at  the  next 
term,  when  the  case  was  called  for  trial,  without  giving 
sufficient  reason  for  the  delay.  He  averred  he  had  dis- 
covered the  facts  since  the  last  term.    It  must  appear 
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from  the  averments  of  the  plea  in  abatement  that  it 
was  filed  at  the  earliest  possible  moment.  Chairs  v. 
State,  124  Tenn.,  644,  139  S.  W.,  711. 

For  the  error  in  the  charge,  the  judgment  is  reversed, 
and  the  case  is  remanded  for  a  new  trial. 


7  Thompson]  DECEMBER  TERM,  1915.  599 

Bastland  v.   Sneed. 


Jos.  L.  Eastland  et  ai.  v,  R.  R.  Sneed  et  al. 
{NctshvUle.    December  Term,  1915.) 

TAXATION.      ReaMawnent.      Fraud    of   owner.      PrMumptlon. 
Statute. 

The  presumption  under  Acts  1907,  chapter  602,  section  30,  pro- 
viding in  part  that  property  shall  be  reassessed  for  the  period 
provided  by  law  when  the  owner  connives  at  or  fraudulently 
procures  or  induces  the  assessment  to  be  made  at  less  than 
the  actual  cash  value,  "provided,  however,  in  all  cases  where 
there  is  a  grossly  inadequate  assessment,  ftaud  shall  be  pre- 
sumed," is  not  conclusive,  but  rebuttabla 

Acts  cited  and  construed:    Acts  1907,  ch.  602,  sec.  30. 

Cases  cited  and  approved:  Diamond  v.  State,  128  Tenn.,  348; 
Brinkley  v.  State,  126  Tenn.,  371;  Noe  v.  Mayor  ft  Alderman, 
128  Tenn.,  350. 


FROM  DAVIDSON 


Error  to  the  Circuit  Court  o^  Davidson  County. — 
M.  H.  Meees^  Judge. 

Robinson  &  Fancher  and  J.  W.  McClurb,  for  plain- 
tiffs in  error. 

W.  P.  Cooper  and  E.  Shapard,  for  defendants  in 
error. 
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Mb.  Chief  Justice  Neil,  delivered  the  opinion  of  the 
Court. 

Plaintiffs  in  error  filed  their  petition  in  the  circuit 
court  of  Davidson  county  praying  for  a  writ  of  cer- 
tiorari to  remove  certain  tax  proceedings  from  the 
State  board  of  equalizers  into  the  circuit  court  for  re- 
view. On  motion  the  petition  was  dismissed  for  a  sup- 
posed want  of  merit. 

Several  grounds  of  relief  were  stated,  but  we  deem 
it  necessary  to  mention  only  one.  The  substance  of  the 
allegations  as  they  affect  this  point  was  that  plaintiffs 
in  error,  owning  certain  tracts  of  land  in  White  county, 
had  listed  them  for  taxation  in  the  usual  way  and  these 
lands  were  assessed  in  the  customary  manner  by  the 
tax  assessor ;  such  valuation  having  been  placed  there- 
on as  the  oflScer  referred  to  deemed  right  and  proper, 
without  interference  or  suggestion  from  plaintiffs  in 
error;  that  these  assessments  were  approved  in  the 
ordinary  way  both  by  the  county  board  of  equalizers 
and  subsequently  by  the  State  board;  that  after  this 
time  the  revenue  agent  of  the  State  made  application 
to  the  county  trustee  to  back-assess  these  lands  on  the 
ground  that  the  original  assessment  was  greatly  inade- 
quate; that  ample  evidence  was  filed  showing  clearly 
and  fully  that  plaintiffs  in  error  had  been  guilty  of  no 
fraud  in  the  matter  and  had  not  made  any  misstate- 
ment or  misrepresentation  or  been  guilty  of  any  decep- 
tion about  the  matter,  or  connived  at  an  inadequate 
assessment  or  induced  it ;  that  in  fact  they  had  nothing 
to  do  with  the  matter  further  than  listing  the  property 
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for  taxation  as  the  law  requires;  that  in  truth  one 
of  the  tracts  was  assessed  at  the  same  rate  at  which 
other  lands  of  the  same  kind  were  assessed  in  the 
county  and  the  other  in  excess  of  that  rate ;  that  while 
said  assessments  were  less  than  the  actual  cash  value 
of  the  lands,  they  bore  substantially  the  same  relation 
to  such  actual  cash  value  as  prevailed  in  respect  of 
other  lands,  not  only  in  the  county  of  White,  but  in  the 
whole  State  as  well;  that  on  the  hearing  before  the 
county  trustee  the  State  revenue  agent  conceded  that 
there  was  no  fraud  chargeable  against  the  plaintiffs  in 
error,  but  he  nevertheless  demanded  judgment  on  the 
ground  simply  that  the  original  assessments  wjere  very 
inadequate  as  compared  with  the  actual  cash  value; 
that  on  such  concession  of  the  absence  of  fraud  the 
county  trustee  rendered  judgment  for  plaintiffs  in  er- 
ror ;  that  thereupon  the  revenue  agent  appealed  in  the 
name  of  the  State  and  county  of  White  to  the  State 
board  of  equalizers;  that  the  latter  board  held  that 
the  assessments  were  grossly  inadequate,  and  that 
from  this  circumstance  there  was  a  conclusive  pre- 
sumption of  fraud  against  plaintiffs  in  error,  and  so 
in  effect  failed  and  refused  to  consider  the  evidence 
filed  by  plaintiffs  in  error  showing  that  they  had  been 
guilty  of  no  fraud  in  the  transaction,  and  as  a  result 
the  State  board  raised  the  assessment  to  sums  far  in 
excess  of  the  original  assessments,  and  indeed  in  excess 
of  the  actual  cash  value. 

We  are  of  the  opinion  that  the  learned  trial  judge 
committed  error  in  denying  the  petition. 
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The  decision  of  the  question  turns  on  the  construc- 
tion of  section  30  of  chapter  602  of  the  Acts  of  1907. 
That  section,  so  far  as  it  is  necessary  to  quote  it,  reads : 

''That  any  property  or  properties  included  in  this 
act  shall  be  back  or  re-assessed,  for  the  period  now  pro- 
vided by  law,  viz.: 

''1 — ^When  the  same  have  been  omitted  from  or  es- 
caped taxation. 

''2 — ^When  same  has  been  assessed  by  the  assessor 
or  computed  by  the  board  of  equalizers  at  less  than  its 
actual  cash  by  reason  of  any  fraud,  deception,  misrep- 
resentation, misstatement,  or  omission  of  full  state- 
ments qt  the  owner  of  the  property  or  his  agent  or 
attorney. 

'*3 — ^When  the  owner  of  the  property  connives  at  or 
fraudulently  procures  or  induces  the  assessment  to  be 
made  by  the  assessor  or  computed  by  the  board  of 
equalizers  at  less  than  its  actual  cash  value :  Provided, 
however,  in  all  cases  where  there  is  a  grossly  inade- 
quate assessment  fraud  shall  be  presumed. 

<<4 — When  the  owner  or  his  agent  fails,  refuses,  or 
neglects  to  list  the  property  to  the  assessor  as  required 
by  law.  * ' 

Under  a  true  construction  of  this  section,  when  the 
property  has  been  duly  listed  and  has  not  been  omitted 
from  assessment,  there  can  be  no  back-assessment, 
unless  frauds  of  the  nature  indicated  in  subsections  2 
and  3  be  shown.  It  is  true  that  fraud  must  be  pre- 
sumed from  the  mere  fact  of  a  ' '  grossly  inadequate  as- 
sessment."    That  presumption,  however,  only  casts 
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the  burden  upou  the  taxpayer  of  showing  that  he  was 
not  guilty  of  fraud  in  the  matter;  that  he  was  not 
guilty  of  any  deception,  .of  making  any  misrepresenta- 
tion or  misstatement,  or  of  any  omission  of  full  state- 
ments where  the  law  requires  of  him  such  statement, 
and  that  he  did  not  fraudulently  connive  at  or  procure 
or  induce  the  making  of  the  grossly  inadequate  assess- 
ment complained  of.  The  presumption  is  a  rebuttable 
one.  It  is  not  conclusive.  To  construe  the  presump- 
tion as  conclusive  would  result  in  making  the  whole 
clause  void,  as  depriving  the  taxpayer  of  a  right  with- 
out due  process  of  law.  Diamond  v.  State,  123  Tenn., 
348,  362,  131  S.  W.,  666;  Brinkley  v.  State,  125  Tenn., 
371,  385, 143  S.  W.,  1120;  Noe  v.  Mayor  and  Alderman, 
128  Tenn.,  350,  362,  161  S.  W.,  485,  Ann.  Cas.  1915C, 
241 ;  6  Buling  Case  Law,  p.  462,  section  457 ;  14  Ann. 
Cas.,  734,  note. 

By  treating  the  presumption  as  conclusive  the  board 
of  equalizers  in  effect  deprived  plaintiffs  in  error  of 
their  day  in  court.  Their  evidence  not  having  been 
considered  they  were,  to  every  intent  and  purpose, 
turned  out  of  court  without  a  lawful  hearing. 

Keverse  and  remand. 
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J.  H.  Abston  et  al.  v.  The  State. 
{Nashville.    December  Term,  1915.) 

1.  FORGERY.     Venue. 

The  venue  of  a  prosecution  for  forging  a  deed  is  the  county 
wherein  the  deed  was  actually  forged.     {Post,  p.  607.) 

2.  FORGERY.      Deeds.      Fictitious    persons. 

Under  Shannon's  Code,  section  6596,  defining  forgery  as  the 
fraudulent  making  or  alteration  of  any  writing  to  the  prejudice 
of  another's  rights,  a  deed  may  be  the  subject  of  forgery,  and 
it  is  immaterial  whether  the  deed  purports  to  grant  land  to 

which  the  grantor  named  had  no  title,  as  if  he  were  a  fictitious 

person.    iP08t,  pp.  607,  608.) 

Cases  cited  and  approved:  Rex  v.  Parkes,  2  Leach,  C.  L.,  775; 
Boswell  V.  State,  55  Tex.  Cr.  R.,  161:  Maloney  v.  State.  91  Ark., 
485;  Rex  v.  Fitzgerald,  2  East,  P.  C,  953;  Rex  v.  Birch,  2 
East,  P.  C,  980;    Rex  v.  Rhodes,  1  Leach,  24;    Reg.  v.  Barber, 

1  C.  A  KL,  442;   Rex  v.  Butler,  Russ.  A  Ry.,  342;   Rex  v.  Sterling. 

2  Ekist,  P.  C,  950;    Rex  v.  Coogan,  2  East,  P.  C,  1001;    Rex  v. 
Avery,   C.   &   P.,   956;     People   v.   Van   Alstine,   57   Mich,,   69. 

Code  cited  and  construed:     Sec.  6596  (S.). 

3.  FORGERY.       "Uttering"    of  forged   instrument.       Recording 
forged  deed. 

Under  Shannon's  Code,  section  6597,  providing  that  whoever 
fraudulently  passes  or  transfers  or  offers  to  pass  or  transfer 
any  forged  paper  knowing  it  to  be  forged,  with  intent  to  de- 

« 

fraud  another,  is  guilty  of  a  felony,  such  section  defining  but 

one  crime,  the  recording:  of  a   forged   deed  is  an  "uttering." 
(Post,  pp.  608-610.) 
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Cases  cited  and  approved:  People  v.  Dane,  79  Mich.,  361;  People 
V.  Swetland.  77  Mich.,  &3;  People  v.  Baker,  100  Cal.,  188; 
United  States  v.  Brooks,  3  MacArthur  (D.  C),  315. 

Case  cited  and  distinguished:    State  v.  Hasmes,  46  Tenn.,  560. 

Code  cited  and  construed:    Sec.  6597  (S.). 

4.  FORGERY.       Uttering    of    forged     Instrument.       Recording 
forged  deed. 

It  is  an  uttering  of  a  forced  instrument  to  offer  in  evidence  in 
a  suit  at  law  or  to  file  with  the  papers  in  an  injunction  suit 
a  forged  deed.    {Post,  pp,  608-610.) 

5.  FORGERY.      Uttering   forged   Instrument.      Prejudice  of  an- 
other. 

Liability  for  uttering  a  forged  deed  cannot  be  avoided  on  the 
ground  that  no  one  was  prejudiced  thereby,  where,  after  re- 
cording the  deed,  the  accused  took  possession  of  the  land,  cut 
the  timber  therefrom,  and  exercised  a  claim  of  ownership,  that 
being  sufficient  to  create  a  cloud  on  the  title  and  cause  the  true 
owner  expense  In  the  litigation.     (Post,  pp,  610,  611.) 

Cases  cited  and  approved:  Clark  v.  Chase,  37  Tenn.,  637;  Thurs- 
ton V.  Univ.  of  N.  Carolina,  72  Tenn.,  513. 


FROM  PUTNAM 


Error  to  Circuit  Court  of  Putnam  County. — J.  H, 
Gabdbnhibe,  Judge. 

O.  K.  HoLLADAY,  H.  S.  Babnes  and  W.  T.  Smith,  for 
plaintijBfs  in  error. 

Wm.  H.  Swiggabt^  Jb.,  Assistant  Attorney-General, 
for  the  State. 
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Me.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

The  plaintiffs  in  error  were  arraigned  and  tried  in 
the  circuit  court  of  Putnam  county,  under  an  indict- 
ment containing  two  counts.  The  first  charged  them 
with  forging  a  deed  purporting  to  have  been  signed 
by  one  Sam  Eastland,  and  the  second  with  passing  this 
instrument,  to  the  prejudice  of  the  prosecutor  J.  H. 
Johnson  and  his  brother  Lewis  Johnson.  The  deed 
was  set  out  in  full  in  each  count,  and,  according  to  its 
terms,  described  and  conveyed  a  tract  of  land  in  Put- 
nam county.  The  evidence  shows  that  the  timber  on 
this  land  belonged  to  the  prosecutor  and  his  said  broth- 
er. It  also  shows  that  the  alleged  Sam  Eastland  was 
a  fictitious  person ;  that  the  deed  was  prepared  by  an 
attorney  at  the  instance  of  the  plaintiffs  in  error,  taken 
to  Cumberland  county  by  them,  and  in  that  county,  at 
a  place  called  Crab  Orchard,  a  man  was  introduced  to 
the  notary.  Brown,  as  Sam  Eastland;  that  this  party 
so  personating  that  fictitious  person  was  introduced 
to  the  notary  by  plaintiff  in  error  J.  H.  Abston  as  Sam 
Eastland,  and  that  person  executed  and  acknowledged 
the  deed  as  and  for  the  said  fictitious  Sam  Eastland; 
and  when  a  certificate  was  appended  to  the  instrument 
it  was  forwarded  by  J.  EL  Abston  to  the  register  of 
Putnam  county  and  duly  registered.  C.  L.  Abston 
went  to  Cumberland  county  for  the  purpose  of  assist- 
ing his  brother  J.  H.  in  the  interprise,  and  was  privy 
to  it,  but  returned  home  before  the  paper  was  actually 
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executed.  After  the  deed  was  executed  the  plaintiffs 
in  error  entered  upon  the  land  covered  by  the  deed^ 
and  began  to  cut  timber  from  it,  whereupon  they  were 
enjoined  by  a  bill  filed  in  the  chancery  court  at  Cooke- 
ville,  in  Putnam  county,  at  the  suit  of  the  two  John- 
sons. On  the  trial  of  that  case,  which  was  consolidated 
with  another  case  filed  by  the  vendor  of  the  Johnsons, 
the  plaintijBf  in  error  C.  L.  Abston  went  before  the 
court  and  jury  in  the  case,  and  through  his  counsel, 
one  Watson,  placed  the  said  deed  in  evidence.  J.  H. 
Abston  was  not  present  at  the  trial,  but  Watson  rep- 
resented him,  and  offered  the  deed  for  him  with  and 
by  his  authority.  The  jury  were  unable  to  agree  as 
to  the  liability  of  the  plaintiffs  in  error  under  the  first 
count,  but  found  them  guilty  under  the  second. 

It  is  unnecessary  to  speculate  as  to  the  ground  of  the 
jury's  action  on  the  first  count,  since  whatever  may 
have  been  their  reasons,  it  is  clear  that  the  deed  having 
been  forged  in  Cumberland  county,  the  venue  )wa's 
there.  However,  as  a  preliminary  to  finding  the  plain- 
tiffs in  error  guilty  under  the  second  count,  they  must 
have  found  that  the  deed  was  a  forged  instrument,  and 
that  the  plaintiffs  in  error  were  aware  of  the  fact  when 
they  passed  it.  It  is  insisted  that  the  evidence  does 
not  sustain  the  verdict  on  this  point,  but  we  are  of  the 
opinion  that  it  does. 

1.  Our  statute  reads : 

'*  Forgery  is  the  fraudulent  making  or  alteration  of 
any  writing  to  the  prejudice  of  another's  rights." 
Shan.  Code,  section  6596. 
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This  is  the  ordinary  common-law  definition.  4  Black- 
stone,  Com.  247.  "A  document  is  a  forgery  when 
made  in  the  name  of  any  fictitious  person  alleged  to 
exist,  whether  the  fictitious  person  is  or  is  not  alleged 
to  be  of  the  same  name  as  the  person  signing."  Sir  J. 
F.  Stephen's  Dig.  Crim.  Law,  art.  356,  citing  Shep- 
herd's Case,  Leach,  C.  L.,  226,  2  East,  P.  C,  967,  Russ. 
&  R.  C.  C,  169 ;  Rex  v.  Parkes,  2  Leach,  C.  L.,  775,  2 
East,  P.  C,  963,  992.    The  same  rule  is  in  substance 

• 

laid  down  in  Wliar.  Cr.  Law  (11th  Ed.,  Kerr),  section 
865.  And  see  section  670;  Boswell  v.  State,  59  Tex. 
Cr.  E.,  161, 127  S.  W.,  820;  Moloney  v.  State,  91  Ark., 
485, 121  S.  W.,  728, 134  Am.  St.  Rep.,  83, 18  Ann.  Cas., 

* 

480,  and  numerous  cases  cited  in  the  note  thereto. 
''Forgery  of  wills  was  early  recognized  as  a  crime 
{Rex  V.  Fitzgerald,  2  East,  P.  C,  953 ;  Rex  v.  Birch, 
2  East,  P.  C,  980;  Rex  v.  Rhodes,  1  Leach,  24;  Reg. 
V.  Barber,  1  C.  &  K.,  442 ;  Rex  v.  Butler,  Russ.  &  Ry., 
342) ;  and  it  was  held  to  be  immaterial  that  the  sup- 
posed testator  was  living  {Rex  v.  Sterling,  2  East,  P. 
C,  950;  Rex  v.  Ooogan,  2  East,  P.  C,  1001),  or  that 
there  was  no  such  person  as  the  one  whose  will  the 
instrument  purported  to  be  {Rex  v.  Avery,  C.  &  P., 
596).''  2  McClain,  Crim.  Law,  section  750.  A  deed 
may  be  the  subject  of  such  a  crime,  and  in  that  case 
it  is  immaterial  that  the  deed  purports  to  grant  land 
to  which  the  grantor  named  had  no  title.  People  v. 
Van  Alstine,  57  Mich.,  69,  23  N.  W.  594. 

2.  On  the  subject  of  ''passing"  the  forged  instru- 
ment, our  statute  reads :  . 
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*' Whoever  fraudulently  passes  or  transfers,  or  of- 
fers to  pass  or  transfer,  any  forged  paper,  knowing  it 
to  be  forged,  with  intent  to  defraud  another,  is  guilty 
of  a  felony/'    Shan.  Code,  section  6597. 

The  passing  or  offering  to  pass  under  the  terms  of 
the  section  does  not  embrace  two  crimes. 

''We  do  not  think  that  this  statute  creates  two  sep- 
arate and  distinct  felonies.  It  merely  declares,  in  ef- 
fect, that  the  felony  named  shall  be  complete  upon  the 
offer  to  perform  the  felonious  act.  .  .  .  Undoubt- 
edly, a  person  might  be  properly  indicted  and  convict- 
ed, for  either  the  offer  to  pass,  or  for  the  passing.  But 
the  passing  is  merely  the  completion  of  the  act  of 
offering  to  pass,  since  the  party  could  hardly  pass  the 
forged  paper  without  offering  to  pass  it."  State  v. 
Haynes,  6  Cold.  (46  Tenn.),  550,  556. 

Since  the  charge  of  passing  forged  paper  under  this 
statute  includes  the  offering  to  pass,  it  is  equivalent 
to  the  charge  of  uttering  forged  paper  at  common  law. 
''Uttering,"  says  Wharton,  "has  been  held  to  be  prov- 
ed by  staking  at  a  gaming  table;  paying  to  a  woman 
as  the  price  of  illicit  connection;  leaving  on  a  shop 
counter,  when  this  was  preceded  by  the  offer  of  the 
forged  instrument  in  payment  of  goods,  and  the  de- 
tection of  its  spuriousness  by  the  shopkeeper ;  exhibit- 
ing to  others  forged' testimonials  of  character  for  the 
purpose  of  fraudulently  obtaining  an  office  of  emolu- 
ment ;  putting  a  forged  deed  on  record, ' '  etc.    2  Whar. 

134  Tenn.  39 
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Or.  Law,  section  911.  Not  only  is  the  recording  of  a 
forged  deed  an  uttering  thereof,  but  so  is  the  attempt 
to  raise  money  on  it,  or  the  making  of  any  other  benefi- 
cial  use  of  such  an  instrument.  People  v.  Dane,  79 
Mich.,  361, 44  N.  W.,  617 ;  People  v.  Swetland,  77  Mich., 
53,  43  N.  W.,  779 ;  People  v.  Baker,  100  Cal.,  188,  34 
Pac,  649,  38  Am.  St.  Rep.,  276;  United  States  v. 
Brooks,  3  MacArthur  (D.  C),  315.  Within  the  rule 
without  doubt  would  fall  the  act  of  plaintiffs  in  error 
in  offering  in  evidence,  and  filing  in  the  injunction  suit 
referred  to,  the  forged  deed  in  question. 

Counsel  for  plaintiffs  in  error  insist  that  the  John- 
sons could  not  have  been  injured  by  such  a  deed,  since, 
if  forged,  with  the  name  of  a  fictitious  person  no  title 
could  be  carried,  nor  any  interest  whatsoever.  But 
the  deed  placed  of  record  not  only  operated  as  a  cloud 
on  the  title,  but  the  plaintiffs  in  error  publicly  claimed 
the  land  thereunder,  and  actually  began  cutting  timber 
on  this  claim,  whereby  the  Johnsons  were  forced  to 
the  expense  of  a  lawsuit  to  obtain  an  injunction.  More- 
over, under  our  laws  on  the  subject  of  adverse  holding 
of  land,  if  the  plaintiffs  in  error  could  have  obtained 
possession,  this  deed  would  have  defined  their  bounda- 
ries so  as  to  cover  the  whole  tract,  and,  purporting  as 
it  does  to  convey  an  estate  in  fee,  would  have  enabled 
them,  after  the  expiration  of  seven  years  of  continuous 
possession  thereunder,  to  toll  the  true  title,  and  thus 
obtain  the  real  ownership  of  the  land,  although  the  deed 
was  only  a  forged  instrument.     Clark  v.   Chase,  5 
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Sneed.  (37  Tenn.),  637,  638;  Thurston  y.  University  of 
North  Carolina,  4  Lea  (72  Tenn.),  513,  and  cases  cited 
on  page  520. 

There  is  no  error  in  the  judgment  of  the  trial  court, 
and  it  must  therefore  be  affirmed. 
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BoABD  OP  Park  Com'bs  v.  City  of  Nashville. 
,    {Nashville.    December  Term^  1915.) 

1.  MUNICIPAL  CORPORATIONS.      Fiscal   management.      Sepa- 
rate funds. 

Under  Acts  1913,  chapter  22,  section  27,  creating  a  sinking  fund 
for  the  city  of  Nashville  into  which  shall  be  paid  ten  per  cent, 
of  all  taxes,  revenues,  and  collections  from  all  sources  whatso- 
ever, except  from  the  tax  for  school  purposes,  and  from  any 
money  from  the  sale  of  bonds,  and  section  3d,  creating  the 
board  of  park  commissioners  and  providing  for  a  special  tax 
of  not  less  than  ten  cents  on  the  $100,  separate  and  distinct 
from  the  levy  for  ordinary  municipal  purposes,  which  shall  not 
be  diverted  from  the  park  commissioners,  but  shall  remain  a 
separate  and  distinct  park  fund,  the  city  has  no  authority  to 
divert  from  the  fund  created  by  the  special  tax  for  park  pur- 
poses ten  per  cent,  for  the  sinking  fund.    (Post,  pp.  627-629.) 

Acts  cited  and  construed:  Acts  1899,  ch.  204;  Acts  1901,  ch.  117; 
Acts  1913,  ch.  22,  sec.  27. 

2.  STATUTES.     Construction.     General  and  special  provisions. 
Where  there  is  a  general  provision  applicable  to  a  multitude  of 

subjects,  and  a  provision  which  is  particular  and  applicable  to 
one  of  those  subjects  inconsistent  with  the  general  provision, 
the  special  provision  will  stand  as  an  exception,  and  the  gen- 
eral provision  will  be  construed  to  operate  on  all  subjects  in- 
troduced therein,  except  the  one  covered  by  the  special  pro- 
vision; the  court  not  being  confined  to  the  literal  meaning 
of  words  in  arriving  at  the  intention  of  the  legislature.  {Post, 
pp.  629-631.) 

» 

Cases  cited  and  approved:  Hightower*s  Lessee  v.  Wells,  14  Tenn., 
249;  Stockett  v.  Bird's  Adm'r.,  18  Md.,  484;  Albertson  v. 
State,  9  Neb.,  429;  Ryan  v.  State,  5  Neb.,  Omaha  Real  Estate 
A  Trufit  Co.  V.  Relter,  47  Neb..  692;    Quick  v.  White  Water 
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Township,  7  Ind.,  570;    People  v.  McClaye,  99  N.  Y.,  83;    Brown 
V.  Hamlett,  76  Tenn.,  735. 
Cases  cited  and  distinguished:     Hayes  v.  Arrington,  108  Tenn., 
494;    Standard  Oil  Co.  v.  State.  117  Tenn.,  638. 

3.  STATUTES.     Construction.     Exprettio  unlus  est  exclusio  al- 
ter! us. 

The  maxim,  ^'Expressio  unius  est  excluHo  alterius,*'  is  not  flexible, 
and  should  always  be  applied  to  accomplish  the  legislative  in- 
tention, and  not  to  defeat  It     (Post,  pp.  631,  632.) 

Case  cited  and  approved:  E.  M.  Matthews  Co.  v.  Atlantic  Coast 
Line  R.  R.  Co.,  86  S.  E.,  1069. 

Case  cited  and  distinguished:  Colquhoun  v.  Brooks,  L.  R.,  19 
Q.  B.,  Div.,  400. 

4.  STATUTES.     Construction.     General  rules.     Construction  as 
a  wliole. 

In  confitruing  a  statute,  the  meaning  Is  to  be  determined,  not 
from  special  words  in  a  single  sentence  or  section,  but  from 
the  act  taken  as  a  whole,  comparing  one  section  with  another, 
and  viewing  the  legielation  in  the  light  of  its  general  purpose. 
{Post,  pp.  632,  633.) 

I 

Cases  cited  and  approved:  Darnell  v.  State,  123  Tenn.,  666;  Pal- 
mer V.  Express  Co.,  129  Tenn.,  157. 

5.  ly^UNICIPAL  CORPORATIONS.      Fiscal   management.     Sepa* 
rate  funds. 

Acts  1913,  chapter  22,  section  27,  authorizing  deduction  of  ten 
per  cent,  of  all  revenues  of  the  city  of  Nashville  for  its  sink- 
ing fund,  construed  in  connection  with  section  39,  providing 
for  a  special  tax  for  park  purposes,  does  not  authorize  the  di- 
version of  a  part  of  a  fund  derived  from  a  railway  under  a 
compromise  decree  in  litigation  between  the  railway  and  the 
city,  whereby  the  railway  is  required  to  pay  a  percentage  of 
its  gross  earnings  for  the  exclusive  benefit  of  the  park  fund 
of  the  city.    (Post,  pp.  633-635.) 
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Acts  cited  and  construed:     Acts  1913,  ch.  22,  sec  27. 

Cases  cited  and  approved:  Wilklns  v.  Railroad,  110  Tenn.,  442; 
State  ex  rel.  v.  Cummings,  130  Tenn.,  566;  City  of  Jackson- 
ville V.  Jacksonville  Ry.  Co.,  67  111.,  540:  Village  of  Riverside 
V.  MacLAin,  210  111.,  308;  South  Park  Com.  v.  Montgomery 
Ward  &  Co..  248  111.,  304:  Ward  x.  Field  Museum.  241  111.,  508; 
City  of  Hopkinsville  v.  Jarfett,  156  Ky.,  777.. 

6.  MUNICIPAL  CORPORATIONS.      Fiscal   management.     Sepa- 
rate funds. 

A  compromise  decree  in  litigation  between  a  railway  and  a  city 
whereby  the  railway  is  required  to  pay  a  percentage  of  its 
gross  earnings  exclusively  for  park  purposes,  in  consideration 
of  exemption  from  a  privilege  tax  on  the  property  of  the  rail- 
way company,  created  a  trust  fund  for  park  purposes  which 
the  legislature  has  no  power  to  divert  to  another  city  fund. 
(Post,  pp,  633-635.) 

7.  MUNICIPAL   CORPORATIONS.      Board  of  park  commission- 
ers.     Power  to  sue. 

Under  Acts  1913,  chapter  22,  section  39.  creating  the  board  of 
park  commissioners  of  the  city  of  Nashville  with  perpetual  sue- 
cession  and  the  power  to  buy  real  estate  for  park  purposes,  to 
execute  bonds  and  mortgages  for  land  purchased,  to  condemn 
land,  to  receive  gifts,  donations,  and  devises,  to  make  contracts, 
to  employ  superintendents  and  subordinates,  to  protect  park 
property,  and  to  draw  and  expend  funds  appropriated  for  the 
use  of  the  parks,  the  board  of  park  commissioners  is  a  cor- 
poration or  quasi  corporation  having  the  power  to  sue.  (Post, 
pp,  635-639.) 

Cases  cited  and  approved:  People  v.  Water  town,  1  Hill  (N.  Y.), 
620;  O'Leary  v.  Fire  Ins.  Com.,  79  Mich.,  281;  Com.  v.  W.  C. 
R.  Co.,  3  Grant  Cas.  (Pa.),  200;  Jonesboro  v.  McKee,  10  Tenn., 
167;  Doty  v.  Tel.  ft  Tel.  Co.,  123  Tenn.,  329;  Snow,  Church  ft 
Co.  V.  Hall,  19  Misc.  Rep.,  655;  Thomas  v.  Dakin,  22  Wend  (N. 
Y.),  9;  North  Hempstead  v.  Hempstead,  1  Hopk.  Chy.  (N.  Y.), 
288;    Jansen  v.  Ostrander,  1  Cow.   (N.  Y.),  670;    Overseers  of 
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Plttstown  V.  Platteburgh,  18  Johns.  (N.  Y.),  418;  Jackson  v.  Hart- 
well,  8  Johns.  (N.  Y.),  425;  Murray  v.  Jayne,  8  Barb.,  612;  Fourth 
School  Dlst.  V.  Wpod,  13  Mass..  193;  Cornell  v.  Guilford,  1 
Denio  (N.  Y.),  515;  Van  Keupen  v.  Johnston,  a  Denlo  (N.  Y.), 
183;  Suprs.  of  Galway  v.  Stinson,  4  Hill  (N.  Y.),  136;  Cor- 
nell V.  Woodard.  5  How.  (Miss.),  665;  Todd  v.  Birdsall,  1 
Cow.  (N.  Y.),  26a;  Armine  v.  Spencer,  4  Wend  (N.  Y.),  406; 
Dean  v.  Davis,  51  Cal.,  406;  Clarlssy  v.  Fire  Dept.,  7  Abb.  Prac. 
(N.  S.  N.  Y.),  352;  Trustees  of  Schools  v.  Tatman,  13  111.,  27; 
Duntz  V.  Duntz.  44  Barb.  (N.  Y.),  459;  State  v.  Hulln,  2  Or., 
306;  Horton  v.  Garrison,  23  Barb.  (N.  Y.),  176;  School  Dist. 
No.  3  V.  Maclooil,  4  Wie.,  79;  Grant  v.  Fancher,  5  Cow.  (N.  Y.), 
309. 

Case  cited  and  distinguished:    Denton  v.  Jackson,  2  Johns.  Ch. 
(N.  Y.),  320. 

8.    CORPORATIONS.      Incidental    powers.      Power   to   sue. 
The  power  to  sue  is  one  of  the  incidental  rights  of  a  corporation, 
whether  mentioned  in  the  charter  or  not    {Post,  pp.  636-639.) 


FROM   DAVIDSON 


Appeal  from  the  Chancery  Court  of  Davidson  Coun- 
ty.— Jas.  E.  West,  Special  Chancellor. 

A.  G.  EwiNG,  Jr.,  City  Attorney,  and  F.  M;  Garard, 
Assistant  City  Attorney,  for  appellant. 

Vertrees  &  Vertrees,  for  appellee. 
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Mb.  Chief  Justice  Neil  delivered  the  opinion  of  the 
Court. 

This  is  an  agreed  case  filed  in  the  chancery  court  of 
Davidson  county  to  determine  the  respective  rights  of 
the  board  of  park  commissioners  and  the  city  of  Nash- 
ville touching  funds  appropriated  by  law  and  by  con- 
tract to  the  former. 

The  board  of  park  commissioners  was  created  by 
chapter  22  of  the  Private  Acts  of  1913,  section  39.  The 
board  existed  under  previous  charters  but  these  need  not 
be  referred  to. 

Section  39  reads : 

**1.  That  there  shall  be  a  board  of  park  commis- 
sioners of  the  city  of  Nashville,  composed  of  five  mem- 
bers, who  shall  have  been  bona  fide  residents  and  citi- 
zens of  said  city  for  at  least  five  years  prior  to  their 
becoming  members  of  said  board ;  and  the  term  of  of- 
fice of  each  of  the  five  members  of  said  board  shall  be 
five  years  ^from  the  first  day  of  May  of  the  year  he 
becomes  a  member  of  said  board,  or  until  his  successor 
shall  have  been  selected  and  qualified;  and  upon  a 
vacancy  by  resignation,  death,  expiration  of  the  term 
of  office,  or  otherwise,  of  any  member  of  said  board, 
his  successor  shall  be  selected  by  the  remaining  mem- 
bers of  said  board  of  park  commissioners,  subject  to 
the  approval  of  a  majority  of  the  board  of  commis- 
sioners of  said  city.     .     .    . 

**2.  The  members  of  said  board  shall  devote  such 
time  and  attention  to  the  duties  of  their  office  as  the  ef  • 
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ficient  performance  thereof  mjiy  demand  and  require, 
and   their   services    shall   be   without   compensation. 


9J 


• 


The  section  then  provides  that  each  member  shall 
take  an  oath  of  office  and  execute  a  bond  in  the  sum  of 
$10,000  for  the  faithful  performance  of  his  duties ;  this 
bond  to  be  approved  by  and  deposited  with  the  board 
of  commissioners  of  the  city  of  Nashville.  The  section 
proceeds : 

'^The  members  of  said  board  of  park  commissioners 
shall,  immediately  upon  their  appointment  and  quali- 
fication, as  above  provided,  organize  by  selecting  one 
of  their  number  as  chairman,  and  by  the  election  of  a 
secretary,  who  need  not  be  a  member  of  the  board. 
The  term  of  office  of  the  chairman  and  secretary  shall 
each  be  one  year,  but  they  may  be  re-elected  to  any 
number  of  successive  terms.  The  salary  of  the  secre- 
tary shall  be  fixed  by  said  board  of  park  commission- 
ers, and  his  duties  shall  be  prescribed  by  said  board. 

*'3.  That  whenever,  in  the  opinion  of  said  board  of 
park  commissioners,  property  within  or  near  said  city 
shall  be  needed  for  any  park  purposes,  said  board  may 

m 

acquire  the  same  by  purchase,  or  may  proceed  to  con- 
demn the  same ;  and  the  proceedings  for  such  condem- 
nation shall  be  under  the  provisions  of,  and  as  pre- 
scribed by,  sections  1325  to  1348,  inclusive,  of  the  Code 
of  Tennessee,  the  same  being  sections  1884  to  1867,  in- 
clusive, of  Shannon 's  Compilation  of  the  Laws  of  Ten- 
nessee. The  said  board  shall  be  authorized  to  establish 
one  or  more  parks  in  such  locality  or  localities  as  they 
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deem  in  their  discretion  best  for  the  interest  of  said 
city.  The  title  to  all  property  acquired  for  park  pur- 
poses by  gift,  devise,  or  condemnation  shall  rest  ip  the 
city  of  Nashville ;  but  the  legal  title  to  all  property  ac- 
quired by  said  board  of  park  commissioners  by  pur- 
chase shall  be  taken  in  the  name  of  the  chairman  of 
said  board  of  park  commissioners  as  trustee  until  fully 
paid  for ;  and  the  city  of  Nashville  shall  in  no  wise  be 
responsible  for  any  portion  of  the  purchase  money 
agreed  to  be  paid  therefor,  except  it  agree  by  ordi- 
nance, duly  enacted  by  the  board  of  commissioners  of 
said  city,  to  purchase  said  lands,  whereupon  said  trus- 
tee shall  immediately  convey  the  same  to  the  city  of 
Nashville.  Said  board  of  park  commissioners  shall 
have  full  power  and  authority  to  purchase  any  land 
deemed  by  them  suitable  for  park  purposes,  and  to  exe- 
cute notes  or  bonds  therefor,  with  interest  payable  an- 
nually or  semiannually,  maturing  at  such  time  as  may 
be  agreed  upon,  signed  by  the  chairman  and  secretary 
of  said  board,  and  to  secure  the  purchase  money  due 
for  the  same  by  mortgage  or  vendor's  lien  upon  the 
property  purchased,  and  may  sell  any  portion  thereof 
not  needed  for  park  purposes  by  direction  of  a  ma- 
jority of  said  board  of  park  commissioners,  and  apply 
the  proceeds  of  any  property  so  sold  to  the  payment 
of  the  mortgage  or  vendor's  lien  given  to  secure  the 
purchase  money  for  the  whole  until  said  mortgage  or 
lien  shall  be  fully  satisfied,  whereupon  any  of  said 
property  remaining  unsold  shall  immediately  be  con- 
veyed by  said  trustees  to  the  said  city  of  Nashville. 
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*'4.  That  said  board  of  park  commissioners,  consti- 
tuted as  aforesaid,  shall  have  the  care,  management, 
and  custody  of  all  parks  and  grounds  used  for  park 
purposes,  and  all  such  property  as  may  hereafter  be 
acquired  for  park  purposes  by  said  board  of  park  com- 
missioners. The  said  board  of  park  commissioners 
shall  have  power  to  receive  gifts,  donations,  or  devises 
of  land,  or  may  accept  other  property  for  park  pur- 
poses; to  lay  out  and  improve  walks,  drives,  roads, 
tree  planting,  and  other  improvements  to  park  or 
parks,  and  to  enter  into  all  contracts  for  the  same; 
protect  all  property  and  improvements  belonging  to 
or  pertaining  to  said  parks,  or  under  their  manage- 
ment or  control,  from  injury  or  decay ;  to  adopt  rules 
and  ordinances  regulating  the  reasonable  and  proper 
use  of,  preventing  injury  to  and  misuse  of  all  parks, 
walks,  walkways,  and  park  property  generally;  and 
to  prevent  disorder  and  improper  conduct  within  the 
precincts  of  the  park  or  enclosure,  and  providing  pun- 
ishment therefor,  or  for  the  infraction  of  the  rules 
adopted  by  said  board  of  park  commissioners;  and 
the  police  power  of  the  city  in  or  adjacent  to  which  the 
said  park  or  parks  may  be  situated  shall  extend  over 
such  park  property  or  properties  of  every  kind  as  the 
same  is  or  shall  be  acquired ;  and  all  violations  of  such 
rules  and  ordinances  adopted  by  said  board  of  park 
commissioners,  and  all  other  misdemeanors  and  of- 
fenses committed  within  any  park  property  or  pre- 
cinct, may  be  punished  by  the  city  court  of  said  city 
upon  complaint  and  proceedings  as  provided  by  law 
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in  cases  of  misdemeanor  and  violations  of  city  ordi- 
nances. The  said  board  of  commissioners,  and  their 
agents  and  employees,  will  have  the  power  to  make 
arrests  for  misdemeanors  committed  within  any  park 

< 

precinct  or  any  violation  of  any  of  the  park  rules  or 
ordinances. 

^  ^  5.  That  the  board  of  park  commissioners  shall  have 
exclusive  power  to  employ  and  pay  such  superintend- 
ents, employees,  and  other  persons  as  it  may  deem  nec- 
essary for  maintaining,  improving,  and  controlling  all 
park  property;  and  it  shall  have  authority  to  make 
any  other  expenditures  for  park  purposes  within  its 
funds  and  its  powers  as  defined  herein.  Said  board 
of  park  commissioners  shall,  each  year  prior  to  the 
making  of  the  annual  levy  of  taxes  by  the  board  of 
commissioners  of  said  city,  prepare  and  submit  to  the 
board  of  commissioners  an  estimate  of  the  amount  of 
money  which  shall  be  required  for  the  purchase,  main- 
tenance, and  improvement  of  park  property  for  the 
succeeding  year,  beginning  January  first,  which  esti- 
mate shall  set  forth  the  items  of  expense  as  accurately 
as  possible;  and  it  shall  be  the  duty  of  the  board  of 
commissioners  of  said  city,  in  its  annual  levy  of  taxes, 
to  make  such  special  levy  for  park  purposes,  separate 
and  distinct  from  its  levy  for  ordinary  municipal  pur- 
poses, of  a  tax  of  not  less  than  ten  cents  on  the  one 
hundred  dollars  of  the  value  for  assessment  within 
said  city  as  shall  be  necessary  to  meet  the  expendi- 
tures contemplated  in  said  estimate  of  the  board  of 
park  commissioners;    and  the  amount  so  levied  shall 
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be  collected  and  carried  to  the  credit  of  the  board  of 
park  commissioners,  and  shall  not  be  diverted  there- 
from; and  the  same  shall  remain  a  separate  and  dis- 
tinct park  ixxj^d  in  the  hands  of  the  commissioner  of 
finance,  lights,  and  market  house  of  said  city.  All  ex- 
penditures on  account  of  this  fund  shall  be  made  upon 
vouchers  approved  by  the  park  commissioners  through 
its  chairman  and  secretary,  which  vouchers  shall,  when 
accompanied  by  detailed  statements  of  such  expendi- 
tures, be  payable  on  pres<entation  at  the  revenue  office 
of  said  city.  All  funds  arising  from  any  source  which 
are  to  be  devoted  to  or  used  for  the  purchase,  main- 
tenance, and  betterment  of  the  public  parks  owned  or 
controlled  by  said  city,  shall  be  paid  from  time  to  time 
to  the  commissioner  of  finance,  lights,  and  market 
house,  and  a  separate  account  thereof  kept.  The  park 
commission,  through  its  proper  officials,  shall  be  au- 
thorized to  draw  from  time  to  time  upon  said' funds; 
and  it  shall  be  the  duty  of  the  commissioner  of  finance, 
lights,  and  market  house  to  pay  such  checks  whenever 
drawn,  so  long  as  there  is  a  balance  to  the  credit  of 
the  account  of  public  parks ;  but  the  money  so  drawn 
shall  be  used  to  purchase,  repair,  improve,  and  main- 
tain the  public  parks  in  and  near  the  city  of  Nashville 
under  the  management  of  said  board  of  park  commis- 
sioners. 

^  *  6.  That  the  board  of  park  commissioners  shall  keep 
accurate  records  and  books  of  account,  and  shall  make 
a  report  to  the  board  of  commissioners  of  said  city  dur- 
ing the  month  of  December  of  each  year,  showing  the 
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amounts  received,  from  what  source,  how  expended, 
with  such  explanations  and  recommendations  as  may 
be  deemed  to  the  best  interest  of  the  public  parks. 

*' Books  of  account  of  said  board  and  of  all  oflBcers 
thereof  shall  at  all  times  be  open  to  the  inspection  and 
examination  of  the  board  of  commissioners  of  said  city 
or  any  accountant  designated  by  the  board  of  commis- 
sioners of  said  city  to  make  the  examination. 

^*7.  That  the  board  of  commissioners  of  said  city 
may,  from  time  to  time,  upon  application  therefor, 
made  by  the  board  of  park  commissioners,  provide  by 
ordinance  for  special  park  police,  the  same  to  be  under 
the  control  of  the  board  of  park  commissioners. 

''8.  That  the  term  'park  property'  as  used  in  this 
act  shall  include  all  parks  and  areas  of  land  within 
the  management  of  said  board  of  park  commissioners, 
and  all  buildings,  structures,  and  improvements  there- 
on of  every  kind  and  character  whatever. '  * 

The  controversy  arises  over  the  provisions  of  a  prior 
section,  which,  so  far  as  necessary  to  be  produced, 
reads  as  follows: 

' '  Sec.  27.  That,  for  the  purpose  of  providing  means 
for  the  liquidation  and  retirement  of  the  bonded  in- 
debtedness of  said  city,  a  sinking  fund  is  hereby  cre- 
ated, into  which  shall  be  paid,  on  the  first  of  each  month 
after  this  act  becomes  effective,  ten  per  cent,  of  all 
taxes,  revenues,  and  collections  from  all  sources  what- 
soever, except  from  the  tax  for  school  purposes  and 
from  any  money  derived  from  the  sale  of  any  bonds 
received  by  and  coming  into  the  city  treasury.     The 
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commissioner  of  finance,  lights,  and  market  house  shall, 
at  the  end  of  each  month,  out  of  said  taxes,  revenues, 
and  collections,  except  out  of  the  taxes  for  school  pur- 
poses and  from  any  money  derived  from  sale  of  any 
bonds  received  during  said  month,  deduct  ten  per  cent, 
from  the  aggregate  thereof,  and  deposit  same  in  one 
or  more  of  the  city  depositories  to  the  credit  of  *  sink- 
ing fund ' ;  and  he  shall  open  and  keep  in  his  books  in 
his  office  an  account  designated  '  sinking  fund  account, ' 
which  shall  show  accurately  and  specifically  all  pay- 
ments made  into  and  all  disbursements  made  out  of 
said  sinking  fund;  and  no  disbursement  out  of  said 
sinking  fund  shall  be  made  for  any  purpose,  except  as 
hereinafter  directed.  The  moneys  paid  into  the  sink- 
ing fund  as  aforesaid  shall  be  used  only  and  exclu- 
sively for  the  purchase,  retirement,  or  payment  of  any 
outstanding  bonds  of  the  said  city." 

This  provision  as  it  appears  in  the  charter  act  of  1899 
(Laws  1899,  chapter  204),  is  as  follows: 

*  *  For  the  purpose  of  providing  means  for  the  liqui- 
dation and  retirement  of  the  bonded  indebtedness  of 
such  cities  having  outstanding  bonded  indebtedness, 
a  sinking  fund  is  liereby  created  into  which  shall  be 
paid,  commencing  on  the  first  day  of  January  1900, 
ten  per  cent,  of  all  taxes,  revenues,  and  collections  from 
all  sources  except  from  the  tax  for  school  purposes,  re- 
ceived by  and  coming  into,  the  city  treasury. ' ' 

Section  39  originated  with  the  charter  act  of  1901 
(Acts  1901,  chapter  117),  but  the  provisions  of  that 
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act  and  of  the  charter  act  of  1905  in  this  respect  are 
the  same  as  those  of  the  charter  act  of  1913. 

Under  and  pursuant  to  the  provisions  of  the  char- 
ter relating  to  parks,  the  city  of  Nashville  has  annu- 
ally since  1908  levied  a  special  tax  for  park  purposes. 
In  1915  this  tax  amounted  for  that  year  to  $85,016.65. 

There  was  a  litigation  between  the  city  of  Nashville 
and  the  Nashville  Street  Railway  which  was  settled 
by  a  compromise  decree  of  this  court  on  the  3d  day  of 
October,  1902.  The  agreed  case  states  that  this  liti- 
gation involved  *'the  question  of  the  forfeiture  or  ex- 
istence of  the  rights  of  the  street  railway  company, 
in,  along,  and  over  the  streets  and  highways  of  the  city 
of  Nashville." 

The  compromise  decree  provided  that  the  street  rail- 
way company  should  purchase  and  convey  Centennial 
Park,  which  was  worth  $125,000,  to  the  city,  and 
should — 

**pay  over  to  the  mayor  and  city  council  of  Nashville 
two  per  cent,  of  its  annual  gross  car  receipts  until  such 
gross  annual  car  receipts  amount  to  $1,000,000,  after 
which  it  shall  pay  three  per  cent,  of  its  gross  annual 
car  receipts.  Said  sum  to  be  paid  quarterly,  and  it  is 
to  be  used  exclusively  for. the  maintenance,  betterment, 
and  repairs  of  public  parks  owned  by  the  city  under 
the  direction  of  the  park  commissioners,  and  it  is  to  be 
in  lieu  of  all  special  or  privilege  taxes  or  charges  lev- 
ied or  imposed  by  the  mayor  and  city  council  of  Nash- 
ville, or  for  its  benefit,  upon  said  Nashville  Railway, 
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its  successors  or  assigns,  but  it  is  not  to  be  in  lieu  of 
ad  valorem  taxes.'' 

The  amount  of  car  receipts  paid  in  under  this  agreed 
decree  for  the  year  1915  was  $40,404.55. 

The  railway  company  has  paid  to  the  city  for  park 
purposes  a  certain  portion  of  its  annual  car  receipts 
since  1902 ;  and  the  city  has  levied  a  special  tax  exclu- 
sively for  park  purposes  annually  since  1908. 

The  car  receipts  paid  in  for  1915  were  $40,404.55, 
as  already  stated,  and  the  special  tax  for  1915  $85,- 
016.65,  making  the  total  park  fund  for  1915  $125,421.20. 

During  the  years  1909-13  the  city  expended  out  of. 
its  general  revenues  $100,270.54,  in  the  aggregate  as 
follows:    For  lands  purchased  for  parks,  $84,270.54; 
for  music  at  the  parks,  $10,000;   for  Art  Association 
and  exhibits,  $6,000. 

No  bonds  of  the  city  have  been  issued  for  park  pur- 
poses. The  city  supplies  the  parks  with  electric  cur- 
rent from  its  street  lighting  plant  to  light  them  at  a 
cost  of  $10,000  a  year.  It  also  supplies  the  parks  with 
water  from  the  city  waterworks  at  a  cost  of  $5,500  a 
year  It  makes  no  charge  for  electricity,  but  does 
charge  the  park  board  $1,000  per  annum  for  water  fur- 
nished. The  city  has  constructed  streets  and  sidewalks 
abutting  on  and  adjacent  to  some  of  the  parks  out  of 
money  derived  from  the  sale  of  bonds,  but  it  has  not 
built  any  streets  and  driveways  and  walks  in  the  parks. 

The  city  has  a  bonded  indebtedness  of  $8,760,000, 
but  no  part  of  it  was  created  for  park  purposes,  and  it 
owes  nothing  on  account  of  the  parks. 
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No  part  of  the  park  fund,  derived  either  from  the 
special  park  tax  levy  or  the  car  receipts  paid  in  by 
the  street  railway  company,  which,  as  we  have  said, 
amounted  in  1915  to  $125,421.20,  was  diverted  to  the 
sinking  fund  prior  to  1914.  But  out  of  the  car  receipts 
for  1914,  which  amounted  to  $43,855.86,  the  city  with- 
held and  diverted  to  the  sinking  fund  ten  per  cent, 
thereof,  or  $4,385.58.  It  did  not  divert  any  part  of  the 
special  tax  fund  for  1914.  But  it  did  withhold  and 
divert  ten  per  cent  of  the  funds  from  both  sources  for 
and  in  1915,  and  purposes  to  continue  this  practice. 

The  amount  so  diverted  and  withheld  in  1914  and 
1915  is  as  follows :  Of  car  receipt  fund  for  1914  and 
1915,  $8,425.96 ;  of  special  tax  fund  for  1915,  $8,501.72 
—aggregating  $16,927.68. 

The  park  commissioners  demanded  that  the  city  pass 
this  money  to  their  account  with  the  commissioner  of 
finance,  to  be  held  by  him  as  a  separate  and  distinct 
account  for  park  purposes,  but  the  city  refused  to 
do  so,  and  contends  that  it  has  the  right  to  divert  this 
money  to  its  sinking  fund  to  pay  its  bonded  indebted- 
ness. 

It  should  be  here  stated  that  the  city  has  twenty- 
one  public  parks  and  playgrounds,  and  that  the  park 
commission  now  has  outstanding  purchase-money  notes 
to  the  aggregate  amount  of  $245,336.11  given  to  pur- 
chase land  for  new  parks  and  the  enlargement  of  old 
parks.  This  indebtedness  was  incurred  upon  the  as- 
sumption and  in  ^the  expectation  that  it  would  be  paid 
out  of  the  money  derived  from  the  two  sources  above 
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mentioned.  The  upkeep  of  the  twenty-one  parks  costs 
a  large  sum.  It  cost  the  park  commission  itself  $85,000 
during  the  year  1915. 

The  city  not  only  refuses  to  surrender  the  sum  of 
$16,927.68  diverted  in  1914  and  1915,  but  contends  that 
it  is  now  entitled  to  divert  out  of  the  park  fund  of 'the 
future  the  further  sum  of  $46,658.11,  on  the  ground 
that  it  could  and  should  have  taken  that  much  out  of 
the  park  funds  which  came  in  prior  to  1914,  when  it 
did  not. 

The  question  is  has  the  city  the  right  to  withhold 
the  sum  it  has  already  taken  and  divert  it  to  the  sink- 
ing fund,  and  whether  it  has  the  right  to  take  from  the 
park  funds  the  amount  which  it  now  proposes  to  take 
and  divert  ior  the  same  purpose,  and  to  make  future 
deductions  and  diversions. 

We  think  these  questions  should  be  answered  in  the 
negative.  It  is  no  doubt  true  that  the  legislature  has 
control  over  the  funds  of  the  city  in  all  of  its  depart- 
ments, speaking  generally,  and  may  direct  their  appli- 
cation in  such  manner  as  it  may  deem  best  for  the  city 
as  an  arm  of  the  state  government.  The  question,  how- 
ever, as  to  the  fund  is  not  one  of  power,  but  rather 
of  construction.  We  are  to  determine  what  was  the 
real  purpose  of  the  legislature,  what  was  its  meaning 
in  respect  of  the  matters  referred  to,  as  the  same  may 
be  gathered  by  construction  of  the  language  quoted. 
Under  section  27  a  sinking  fund  is  created,  ''into 
which,"  continues^  the  section,  ''shall  be  paid,  on  the 
first  of  each  month  after  this  act  becomes  effective,  ten 
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per  cent,  of  all  taxes,  revenues,  and  collections  from 
all  sources  whatsoever,  except  from  the  tax  for  school 
purposes  and  from  any  money  derived  from  the  sale  of 
any  bonds  received  by  and  coming  into  the  city  treas- 
ury." But  by  a  later  section,  No.  39,  it  is  made  the 
duty  of  the  board  of  commissioners  of  the  city,  in  its 
annual  levy  of  taxes,  to  make  a  *  *  special  levy  for  park 
purposes,  separate  and  distinct  from  its  levy  for  ordi- 
nary municipal  purposes,  of  a  tax  of  not  less  than  ten 

a 

cents  on  the  one  hundred  dollars,  .  .  .  and  the 
amount  so  levied  shall  be  collected  and  carried  to  the 
credit  of  the  board  of  park  commissioners,  and  shall 
not  be  diverted  therefrom;  and  shall  remain  a  sepa- 
rate and  distinct  park  fund  in  the  hands  of  the  com- 
missioner of  finance,  ...  all  funds  arising  from 
any  source  which  are  to  be  devoted  to,  or  used  for  the 
purchase,  maintenance,  and  betterment  of  the  public 
parks  owned  or  controlled  by  the  city  shall  be  paid 
from  time  to  time  to  the  commissioner  of  finance," 
etc.,  '^and  a  separate  account  thereof  kept.  The  park 
commission,  through  its  proper  officers,  shall  be  au- 
thorized to  draw  from  time  to  time  upon  said  funds," 

etc. 

There  is  no  possibility  of  reconciling  the  two  sec- 
tions unless  section  39  be  construed  as  raising  an  addi^ 
tional  exception  to  the  imposition  in  favor  of  the  sink- 
ing fund  created  by  section  27.  The  propriety  of  this 
construction  is  supported,  not  only  by  the  fact  that 
section  39  is  a  later  section,  but  also  by  the  further 
consideration  that  it  is  therein  provided  that  the  spe- 


7  Thompson]  DECEMBER  TERM,  1915.  629 

Board  of  Park  Commisfiioners  v.   Nashville. 

dial  tax  shall  be  *'not  less  than  ten  cents  pn  the  $100." 
If  a  deduction  in  favor  of  the  sinking  fund  be  granted, 
the  special  tax  would  be  nine  cents  instead  of  ten  cents 
on  the  $100.  Moreover,  there  would  be  a  diversion  of 
this  special  fund  contrary  to  the  terms  of  section  39. 
This  view  is  further  favored  by  the  fact  that  the  levy 
for  park  purposes  is  to  be  ''separate  and  distinct'' 
from  the  city's  levy  *'for  ordinary  municipal  pur- 
poses, ' '  and  -that  it  is  to  * '  remain  a  separate  and  cKs- 
tinct  park  fund."  Furthermore,  the  separateness  of 
the  park  interests  from  the  general  life  of  the  city  in 
a  financial  sense  is  emphasized  by  the  fact  that  the 
park  commissioners  are  to  serve  without  compensation 
yet  they  are  bound  by  oath  and  bond  to  ''devote  such 
time  and  attention  to  the  duties  of  their  office  as  the 
eflScient  performance  thereof  may  demand  and  re- 
quire, ' '  and  that  among  these  duties  is  the  purchase  of 
any  land  that  shall  be  needed  for  park  purposes,  for 
the  purchase  money  of  which  section  39  says  ' '  the  city 
of  Nashville  shall  in  no  wise  be  responsible."  The  sec- 
tion further  says  that  the  park  commissioners  shall 
have  power  to  execute  notes  or  bonds  for  the  purchase 
money,  which  means,  of  course,  in  their  own  name,  and 
not  in  the  name  of  the  city.  Accepting  these  great  re- 
sponsibilities, it  was  necessarily  contemplated  that  the 
park  commissioners  should  be  in  a  position  to  act  in 
the  light  of  a  certain  expectation  as  to  funds  available 
for  their  use. 

Now,  while  it  is  true  that  the  language  of  section 
27  is  very  broad,  yet  in  arriving  at  the  intention  of 
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the  legislature  we  are  not  confined  to  the  literal  mean- 
ing of  words,  certainly  not  to  the  literal  meaning  of 
words  in  a  single  section  when  they  are  in  conflict  with 
the  words  used  in  a  later  section  devoted  to  a  special 
subject  standing  apart  from  the  general  subject  to 
which  the  former  section  is  devoted.  Where  there  is 
a  general  provision  applicable  to  a  multitude  of  sub- 
jects, and  also  a  provision  which  is  particular  and  ap- 
plicable to  one  of  these  subjects,  and  inconsistent  with 
the  general  provision,  it  does  not  necessarily  follow 
that  they  are  so  inconsistent  that  they  both  cannot 
stand.  The  special  provision  will  be  deemed  an  excep- 
tion, and  the  general  provision  will  be  construed  to 
operate  on  all  the  subjects  introduced  therein  except 
the  particular  one  which  is  the  subject  of  the  special 
provision.  2  Lewis'  Suth.  Stat.  Const.  (2d  Ed.),  sec- 
tion 345.  Or  as  said  in  Hayes  v.  Arrington,  108  Tenn., 
494,  499,  68  S.  W.,  44,  46 : 

''A  special  provision  in  a  statute  will  control  a  gen- 
eral provision  which  would  otherwise  include  that  men- 
tioned in  the  particular  provision. ' ' 

Furthermore,  as  already  said,  the  legislative  intent 
will  prevail  over  the  literal  meaning  of  the  words  or 
terms  found  in  an  act.  Standard  Oil  Co.  v.  State,  117 
Tenn.,  638,  100  S.  W.,  709,  10  L.  R.  A.  (N.  S.),  1015. 
In  the  case  just  referred  to  this  court  said : 

' '  '  The  fundamental  rule, '  says  Judge  Cooper,  speak- 
ing for  this  court  in  the  case  of  Brown  v.  Hamlett,  8 
Lea,  735,  ^of  construction  of  all  instruments  is  that 
the  intention  shall  prevail,  and  for  this  purpose  the 
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whole  of  the  instrument  will  be  looked  to.  The  real 
intention  will  always  prevail  over  the  literal  use  of 
terms.  Legislative  acts  fall  within  the  rule,  and  it  has 
been  well  said  that  a  thing  which  is  within  the  letter  of 
a  statute  is  not  within  the  statute  unless  it  be  within  the 
intention  of  the  lawmakers.'  '' 

We  have  previously  said  that,  when  there  is  an  irrec- 
oncilable conflict  between  two  sections  of  a  statute,  the 
one  last  occurring  will  control.  Hightower's  Lessee 
V.  Wells,  6  Yerg.  (14  Tenn.),  249,  251;  Stockett  v. 
Bird's  Adm'r,  18  Md.,  484;  Albertson  v.  State,  9  Neb., 
429,  2  N.  W.,  742,  892;  Rycm  v.  State,  5  Neb.,  276; 
Omaha  Real  Estate  and  Trust  Co.  v.  Reiter,  47  Neb., 
592,  66  N.  W.,  658;  Quick  v.  White  Water  Township, 
7  Ind.,  570;  People  v.  McClave,  99  N.  Y.,  83,  89,  1  N. 
E.,  235;  Beal,  Cardinal  Rules  of  Construction,  426; 
Black  on  Int.  of  Laws  (2d  Ed.),  p.  326. 

With  respect  to  the  particular  words  of  exclusion 
used  in  section  27  it  is  to  be  said  that  the  maxim,  ^'Eoh 
pressio  tmius  est  exclusio  alterius,''  is  not  inflexible, 
and  should  always  be  applied  so  as  to  accomplish  the 
legislative  intention,  and  not  to  defeat  it.  E.  M,  Mat- 
thews Co.  V.  Atlantic  Coast  Line  R.  R.  Co.  (S.  C.  1915), 
86  S.  E.,  1069.  In  Colquhomv  v.  Brooks  (1887),  L.  R., 
19  Q.  B.  Div.,  400,  406,  Willes,  J.,  said : 

* ' '  I  may  observe  that  the  method  of  construction  sum- 
marized in  the  maxim,  'Expressio  tinius  est  exclusio 
alterius,'  is  one  that  certainly  requires  to  be  watched. 
.  .  .  The  failure  to  make  the  'expressio'  complete 
very  often  arises  from  accident,  very  often  from  the 
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fact  that  it  never  struck  the  draftsman  that  the  thing 
supposed  to  be  excluded  needed  specific  mention  of 
any  kind. ' ' 
In  the  same  case,  on  appeal,  Lopes,  L.  J.,  said : 
*^The  maxim,  'Expressio  unin^  exclusio  alteritis/ 
has  been  pressed  upon  us.  I  agree  with  what  was  said 
in  the  court  below  by  Willes,  J.,  about  this  maxim.  It 
is  often  a  valuable  servant,  but  a  dangerous  master  tc 
follow  in  the  construction  of  statutes  and  documents, 
The  'exclusio'  is  often  the  result  of  inadvertence  or 
accident,  and  the  maxim  ought  not  to  be  applied  when 
its  application,  having  regard  to  the  subject-matter 
to  which  it  is  to  be  applied,  leads  to  inconsistency  or 
injustice."    21  Q.  B.  Div.,  52,  65. 

We  are  referred  to  the  words  *'all  taxes,  revenues, 
and  collections  from  all  sources  whatsoever."  It  is 
said  these  words  are  so  comprehensive  that  they  can- 
not be  limited  by  construction.  At  last,  however,  as 
we  have  already  said,  we  must  get  the  meaning  of  an 
act  not  alone  from  special  words  usied  in  a  single  sen- 
tence or  single  section,  but  from  the  act  taken  as  a 
whole.  We  must  compare  one  section  w-ith  another, 
and  view  the  legislation  in  the  light  of  its  general  pur- 
pose. For  example,  an  act  of  the  legislature  pre- 
scribed the  jury  law  of  Franklin  county.  The  title  of 
the  act  said  it  was  an  act  to  provide  a  board  of  jury 
commissioners  for  counties  having  a  certain  popula- 
tion—not less  than  20,292  nor  more  than  20,400.  Sec- 
tion 19  of  that  act  provided  that  *Hhe  provisions  of 
this  act  will  apply  to  all  grand  and  petit  juries  in  all 
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circuit  and  criminal  courts  of  this  State/'  Neverthe- 
less the  court  said  that  the  act  was  to  be  read  as  if  the 
following  words  were  to  be  added  thereto :  '  ^  In  coun- 
ties of  the  population  herein  prescribed. ' '  See  Darnell 
V.  State,  123  Tenn.,  666,  134  S.  W.,  308.  In  Palmer 
V.  Express  Co.,  129  Tenn.,  157,  165  S.  W.,  236,  the  act 
relating  to  shipments  of  liquor  required  the  carrier  to 
file  a  certain  statement  as  to  any  shipment,  with  the 
county  court  clerk,  and  the  clerk  to  file  it  as  a  **part 
of  the  files  of  his  office ; ' '  and  it  also  provided  that  a 
certified  copy  thereof  should  **be  competent  evidence 
in  any  of  the  courts  of  this  State  upon  the  trial  of  any 
cause  whatsoever  in  which  the  same  may  be  material. ' ' 
The  court  held  that,  when  the  context  was  considered, 
what  was  meant  was  not  any  cause  whatsoever,  but 
'  *  any  cause  arising  under  this  act. ' ' 

The  next  question  arises  as.  to  the  fund  derived 
monthly,  aggregating  yearly  more  than  $40,000  from 
the  Nashville  Railway,  under  the  compromise  decree 
referred  to.  It  is  insisted  that  this  was  made  subject 
to  the  ten  per  cent,  deduction  for  the  sinking  fund 
provided  for  in  section  27.  To  this  contention  there 
are  two  answers,  each  of  which  seems  to  us  conclusive : 
Firstly,  we  have  found  that  under  a  true  construction 
of  section  27  the  park  fund  raised  by  taxation  was  ex- 
cepted from  the  operation  of  the  section.  The  reason 
for  such  exception  no  doubt  is  to  be  found  in  the  legis- 
lative purpose  to  enable  the  park  commissioners  to 
have  in  view  with  some  precision  not  only  the  amount 
of  the  fund  on  which  they  could  annually  depend  to 
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enable  them  to  discharge  the  very  onerous  duties  as- 
sumed by  them  without  compensation,  but  also  to  pre- 
vent that  fund's  falling  below  an  ascertained  mini- 
mum. Having  this  purpose  in  view,  we  cannot  doubt 
that  the  legislature,  being,  as  we  must  assume,  fully 
informed  of  the  resources  of  the  park  commission 
through  the  avails  of  the  compromise  decree,  did  not 
intend  that  money  poured  into  the  coffers  of  the  com- 
mission with  one  hand  should  be  withdrawn  by  the 
other.  In  brief,  it  would  convict  the  legislature  of 
inconsistency  if  we  should  hold  that  that  body,  in- 
fluenced by  the  reasons  stated,  excepted  the  tax  fund 
devoted  exclusively  to  park  purposes  from  contribu- 
tion to  the  sinking  fund,  and  did  not  exempt,  or  did 
intend  to  subject,  the  commission  fund  devoted  exclus- 
ively to  the  same  purpose.  Secondly,  the  compromise 
decree  created  a  trust  fund  which  cannot  be  diverted 
without  violation  of  the  contract  made  with  the  Nash- 
ville Railway  under  the  terms  of  the  decree.  The  legis- 
lature has  no  constitutional  power,  therefore  to  direct 
such  diversion.  This  view  was  intimated  by  the  court 
in  Wilkms  v.  Railroad,  110  Tenn.,  442,  450,  455,  75  S. 
W.,  1026,  and  again  in  State  ex  rel.  v.  Cummings,  130 
Tenn.,  566,  570,  et  seq.,  172  S.  W.,  290,  L.  R.  A.,  1015B, 
274.  The  conclusion  is  well  supported  by  authority,  as 
well  as  by  reason.  City  of  Jacksonville  v.  Jacksonville 
By.  Co.,  67  III,  540,  544;  Village  of  Riverside  v.  Mac- 
Lain,  210  111.,  308,  328,  71  N.  E.,  408,  66  L.  R.  A.,  288, 
102  Am.  St.  Rep.,  164, 177 ;  South  Park  Commissioners 
V.  Montgomery  Ward  &  Co.,  248  111.,  304,  93  N.  E.,  910, 
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21  Ann.  Cas.,  127 ;  Ward  v.  Field  Museum,  241  111.,  508, 
89  N.  E.,  731 ;  City  of  Hopkinsville  v.  Jarrett,  156  Ky., 
777,  162  S.  W.,  85,  50  L.  R.  A.  (N.  S.),  465;  1  Dill. 
Munic.  Corp.  (5tli  Ed.),  section  132. 

It  is  urged  that  the  city  secured  the  appropriation  of 
the  fund  by  surrendering  its  right  to  impose  a  privil- 
ege tax  on  the  property  of  the  railway  company  and 
its  successors,  and  that  no  power  existed  to  make  this 
surrender.  The  question  does  not  arise,  since  the  city 
has  made  no  attempt  to  impose  such  taxes,  nor  can  it 
be  conceived  as  within  the  bounds  of  probability  that 
the  city  for  the  purpose  of  securing  so  small  a  tax 
would  forfeit  so  great  a  fund  as  that  which  is  annually 
paid  by  the  railway  company  for  the  use  of  its  parks. 
Nor  can  it  be  said  that  the  city's  participation  in  the 
creation  of  the  trust  fund  in  the  manner  just  stated  in 
any  wise  obliterated  or  even  obscured  the  fact  that  the 
railway  was  a  leading  participant  in  its  creation,  and 
that  it  has  a  direct  interest  in  its  maintenance,  since  it 
serves  the  parks,  conveying  persons  thereto,  and  there- 
by obtains  revenue. 

The  last  inquiry  is  whether  the  park  commissioners 
have  a  right  to  sue.  It  may  w^ell  be  said  that  the  ques- 
tion does  not  fairly  arise;  since  the  case  is  an  agreed 
one,  and  the  question  is  made  for  the  first  time  in  the 
brief  filed  by  the  city  in  this  court.  However,  we  think 
there  is  no  merit  in  it.  The  park  commission  is  given 
the  power  of  perpetual  succession,  and  this  itself  is 
sufficient  evidence  of  an  intention  to  create  a  corpora- 
tion.   Bronson,  J.,  in  People  v.  Assessors,  of  the  VU- 
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lage  of  Watertown,  1  Hill  (N.  Y.),  620.  Moreover,  the 
following  additional  powers  are  given:  The  power 
to  buy  real  estate  for  park  purposes ;  to  execute  notes, 
bonds,  and  mortgages  for  land  purchased ;  to  condemn 
land  for  park  purposes;  to  receive /'gifts,  donations, 
and  devises''  of  land  for  park  purposes;  to  sell  such 
land  as  may  not  be  needed;  to  make  contracts  for  all 
park  improvements,  to  have  such  improvements  made, 
and  to  pay  therefor;  to  employ  superintendents  and 
subordinates;  to  adopt  ordinances  and  rules  to  regu- 
late the  use  of  the  parks  by  the  public;  to  protect  all 
park  property ;  to  submit  an  annual  tax  budget  to  the 
city;  to  draw  and  expend  the  funds  appropriated  for 
or  devoted  to  the  use  of  the  parks.  **The  leading 
features  of  a  corporation  are  that  it  has  a  continuous 
succession  during  the  period  prescribed  for  its  exis- 
tence, an  individual  name  by  which  it  may  enter  into 
contracts,  and  sue,  and  be  sued,  acting  as  a  unit  in 
respect  to  all  matters  within  the  scope  of  the  pur- 
poses for  which  it  is  created,  and  a  distinct  existence 
or  legal  entity,  separate  and  distinct  from  the  natural 
persons  composing  it.  The  essential  idea  of  a  corpora- 
tion is  that  it  has  the  capacity  to  exist  and  act  within 
the  powers  granted  as  a  legal  entity,  apart  from  the 
individual  or  individuals  who  constitute  its  members." 
1  Thomp.  Corp.  section  2.  Corporations  may  be  creat- 
ed by  implication.  No  particular  form  of  words  is  nec- 
essary to  accomplish  this  purpose.  '*  Where  the  pow- 
ers given  are  in  such  lanp^uage  as  to  make  a  corpora- 
tion in  effect,  it  will  be  so  declared,  although  not  actu- 
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ally  expressed  to  be  so  by  the  legislature.  Whether  an 
aggregate  of  individuals  is  a  corporation  is  to  be  de- 
termined by  the  faculties  and  powers  conferred  on  it, 
rather  than  by  the  name  or  description  given  to  it.*' 
1  Thomp.  Corp.,  sections  157, 158 ;  0  'Leary  v.  Fire  Ins. 
Commissioners,  79  Mich.,  281,  44  N.  W.,  608,  7  L.  R. 
A.,  170, 19  Am.  St.  Rep.,  169;  Com.  v.  West  Chester  R. 
Co.,  3  Grant  Cas.  (Pa.),  200.  The  power  to  sue  is  one 
of  the  incidental  rights  of  a  corporation,  whether  men- 
tioned in  the  charter  or  not.  Jonesboro  v.  McKee,  2 
Yerg.  (10  Tenn.),  167,  170;  Doty  v.  Telephone  d  Tel- 
egraph Co.,  123  Tenn.,  329,  338,  339,  130  S.  W.,  1053, 
Ann.  Cas.,  1912C,  167;  Snow,  Church  (&  Co.  v.  Hall, 
19  Misc.  Rep.,  655,  44  N.  Y.  Supp.,  427 ;  3  Thomp.  Corp., 
sections  2104,  2108,  2109,  2111,  2112;  1  Morawetz  on 
Corporations  (2d  Ed.),  sections  356-359;  Clark  on 
Corporations,  p.  114,  and  see  page  11.  It  is  perhaps 
true,  however,  that  since  the  corporators  in  the  case  be- 
fore us  have  no  beneficial  interest,  there  is  no  capital 
stock,  there  are  no  shares  of  stock,  but  the  board  was 
created  solely  as  a  means  of  effecting  a  governmental 
purpose,  it  may  more  properly  be  designated  as  a  quasi 
corporation,  like  school  districts,  overseers,  or  trustees 
of  the  poor,  etc.,  having  authority  to  act  and  bring  suit 
without  regard  to  their  membership  for  the  time  being. 
1  Morawetz,  Corp.,  section  6.  If  so,  the  result  would  be 
the  same,  as  just  intimated.  Denton  v.  Jackson,  2 
Johns.  Ch.  (N.  Y.),  320.  In  a  learned  note  to  this  case 
(1  N.  Y.  Ch.  Rep.,  3^)  it  is  said : 
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**The  king's  charter  granting  property  to  a  body  of 
men  by  name,  or  conferring  certain  privileges  on  them, 
has  been  held  to  make  them  a  corporation.  The  words 
of  an  act  of  Parliament,  or  of  our  State  legislature, 
have  at  least  equal  force  with  a  royal  grant'* — citing 
Thomas  v.  Dakin,  22  Wend.  (N.  Y.),  9;  2  Jac.  L.  Diet, 
94,  Corp.,  1;  2  Kent,  Com.  (3d  Ed.),  276;  Angell  & 
Ames,  Corp.,  17;  1  Kyd,  Corp.,  4;  Dy.,  100,  pi.,  70; 
North  Hempstead  v.  Hempstead,  1  Hopk.  Chy.  (N.  Y.), 
288;  Id.,  2  Wend.  (N.  Y.),  109;  Suttons  Hospital,  10 
Coke,  23,  28,  30.  *  *  A  supervisor  of  a  town  in  discharg- 
ing his  duties  as  such  is  a  pro  tanto  corporation.  He 
has  the  capacity  of  suing  and  being  sued,  so  far  as 
his  trust  is  concerned ' ' — citing  Jansen  v.  Ostrander,  1 
Cow.  (N.  Y.),  670.    See  pages  678-680. 

And  see  Overseers  of  Pittstoum  v.  Plattshurgh,  18 
Johns.  (N.  Y.),  418;  Jackson  v.  Hartwell,  8  Johns. 
(N.  Y.),  425. 

*' Commissioners  having  perpetual  succession,  the 
right  to  hold  and  enjoy  property,  to  make  and  execute 
contracts,  to  prosecute  and  complete  improvements, 
to  levy  and  collect  taxes  from  the  lands  of  the  propri- 
etors, and  to  sell  and  convey  such  lands  in  satisfaction 
of  such  taxes,  are  in  fact  a  body  corporate,  with  the 
rights,  powers,  and  obligations  belonging  to  that  class 
of  persons" — citing  Murray  v.  Jayne,  8  Barb.,  612, 
614,  615.  And  see  specially  Fourth  School  Dist,  in 
Rumford  v.  Wood,  13  Mass.,  193;  also  see  Thomas  v. 
Dakin^  supra;  Black.  Com.,  473.    'iThere  is  an  implied 


power  in  public  officers  to  take  all  legal  measures,  in 


affl 
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their  official  character,  which  may  be  requisite  to  en- 
able them  to  execute  a  trust  or  discharge  the  duty 
imposed  on  them  by  law,  where  there  is  no  statute  pre- 
scribing the  means  by  which  such  trust  shall  be  ex- 
ecuted or  duty  discharged" — citing,  Cornell  v.  Guil- 
ford, 1  Denio  (N.  Y.),  515;  and  see  Va/n  Keuren  v. 
Johnston,  3  Denio  (N.  Y.),  183;  Supervisors  of  Gal- 
way  V.  Stimson,  4  Hill  (N.  Y.),  136;  Jackson  v.  Hart- 
well,  8  Johns.  (N.  Y.),  422.  '* Trustees  of  schools  con- 
stitute quasi  corporations,  and  may  in  their  corporate 
character  sue  their  own  members'* — citing  Connell  v. 
Woodard,  5  How.  (Miss.),  665,  37  Am.  Dec,  174. 

And  see  the  following  cases :  Todd  v.  Birdsall,  1  Cow. 
(N.  Y.),  260,  13  Am.  Dec,  522;  Armine  v.  Spencer,  4 
Wend.  (N.  Y.),  406;  Van  Keuren  v.  Johnston,  3  Denio 
(N.  Y.),  183;  Fourth  School  District  v.  Wood,  supra; 
Dean  v.  Davis,  51  Cal.,  406;  Clarissy  v.  Metropolitan 
Fire  Dept.,  7  Abb.  Prac  (N.  S.  N.  Y.),  352;  Trustees  of 
Schools  V.  Tatman,  13  111.,  27;  Duntz  v.  Duntz,  44  Barb. 
(N.  Y.),  459 ;  State  v.  Hulin,  2  Or.,  306;  Eorton  v.  Gar- 
rison, 23  Barb.  (N.  Y.),  176;  School  Dist.  No.  3  v.  Mac- 
loon,  4  Wis.,  79 ;  Grant  v.  Fa/ncher,  5  Cow.  (N.  Y.),  309. 

No  error  being  found  in  the  decree  of  the  chancellor, 
it  is  in  all  things  afiSrmed. 
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Leslie  Russell  et  al.  v.  The  State. 
{Nashville.    December  Term,  1915.) 

BAIL.  Sureties.  Liability. 
Shannon's  Code,  section  706&,  authorizes  the  clerk  of  the  court 
to  Issue  a  capias  after  Indictment  when  defendant  is  not  in 
actual  custody  or  has  not  been  balled.  Section  7149  et  seq., 
provides  that  after  defendant  has  given  bail,  the  court  may  or- 
der him  to  be  again  arrested,  when  upon  the  finding  of  the  in- 
dictment the  court  deems  the  ball  taken  insufficient,  etc.;  but 
the  order  for  arrest  and  recommitment  shall  recite  generally 
the  facts  upon  which  it  is  founded.  Accused,  who  was  arrested 
under  a  magistrate's  warrant  on  a  charge  of  murder  and  bound 
over  to  the  criminal  court,  gave  a  bail  bond  conditioned  that 
he  appear  at  the  next  term  of  court  and  not  depart  the  court 
without  leave.  At  the  next  term  an  indictment  was  returned, 
and  at  a  succeeding  term  accused  failed  to  appear..  After  the 
indictment  was  found,  the  clerk  of  the  court  issued  a  capias 
under  which  accused  was  arrested,  but  he  escaped  from  the 
custody  of  the  sheriff.  Held,  that  as  the  second  arrest  under 
the  capias  issued  by  the  clerk  was  invalid,  the  sureties  on  ac- 
cused's bail  bond  were  not  discharged  and  were  liable  for  his 
nonappearance.  ' 

■ 

Cases  cited  and  approved:  Poteete  v.  State,  68  Tenn.,  262;  Mc- 
Queen V.  Heck,  41  Tenn.,  213;  Smith  v.  Kitchens,  51  Ga.,  158; 
Suggs  V.  State,  129  Tenn.,  498;  Chappell  v.  State,  30  Tex.,  615; 
Ingram  v.  State,  27  Ala.,  17;  People  v.  Moore,  2  Doug.  (Mich.), 
1;    Foster  v.  State.  38  Tex.  Cr.  R.,  372. 

Case    cited    and    distinguished:     Medlin    v.    Commonwealth,    It 
Bush.  (74  Ky.),605. 

Codes  cited  and  construed:     Sees.  7065,  7149  (S.). 
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FROM  FRANKLIN 


Appeal  from  the  Criminal  Court  of  Franklin  Coun- 
ty.— ^Frank  Lynch,  Judge., 

Felix  D.  Lynch,  for  appellants. 

W.  H.  SwiGGABT,  Jr.,  Assistant  Attorney-General, 
for  the  State. 

Mr.  Justice  Williams  delivered  the  opinion  of  the 
Court. 

Russell  was  arrested  under  a  magistrate's  warrant 
on  a  charge  of  murder  and  bound  over  to  the  criminal 
court.  The  bail  bond  was  fixed  at  $1,000,  and  signed 
by  appellants  as  sureties.  The  bond  was  conditioned 
that  Russell  appear  at  the  next  term  of  the  criminal 
court  and  not  depart  the  court  without  leave.  At  the 
next  term  an  indictment  was  returned;  and  at  a  suc- 
ceeding term  Russell  failed  to  appear,  when  default 
was  taken  and  a  conditional  judgment  rendered  against 
the  sureties. 

An  answer  to  a  scire  facias  was  later  filed  by  the 
sureties,  setting  out,  among  other  things,  that  after  the 
indictment  was  found  the  clerk  of  the  court  issued  a 
capias  for  Russell  which  was  placed  in  the  hands  of 
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the  sheriff,  who  arrested  Russell  and  from  whose  cus- 
tody he  escaped. 

The  capias  shows  by  indorsements  thereon  that  it 
was  so  issued  by  the  clerk,  and  served ;  but  the  record 
discloses  no  order  of  the  court  therefor. 

The  trial  judge  overruled  a  motion  of  the  sureties 
to  quash  the  scire  facias  and  discharge  them  from 
liabUity;  and  judgment  was  entered,  from  which  they 
have  appealed. 

The  only  authority  for  the  clerk  to  issue  a  capias 
after  indictment  is  when  the  defendant  is  not  in  actual 
custody  or  when  he  has  not  been  bailed.  Code,  Shan- 
non, section.  7065. 

But  the  court,  after  the  defendant  has  given  bail, 
may  order  him  to  be  again  arrested,  when  upon  the 
finding  of  an  indictment  the  court  deems  the  bail  there- 
tofore taken  insufficient,  and  for  other  causes,  but  the 
order  for  the  arrest  and  recommitment,  it  is  provided, 
shall  recite  generally  the  facts  upon  which  it  is  found- 
ed.   Code,  Shannon,  section  7149  et  seq. 

A  rearrest  of  the  defendant,  after  bail  has  once  been 
taken,  is  not  lawfully  made  on  a  capiat  issued  by  the 
clerk  following  indictment,  unless  ordered  by  the  court. 
Poteete  v.  State,  9  Baxt.  (68  Tenn.),  262,  40  Am.  Eep., 
90;  McQueen  v.  Heck,  1  Cold.  (41  Tenn.),  213. 

The  State  therefore  insists  that  the  rearrest  in  this 
case  was.  so  far  invalid  as  that  it  did  not  operate  to 
discharge  the  sureties  on  the  bail  bond. 

The  weight  of  authority  is  with  this  contention. 
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A  second  arrest  on  the  same  offense  on  a  valid  capias 
has  the  legal  effect  to  take  the  prisoner  out  of  the  cus- 
tody of  his  sureties,  ^* jailers  of  his  own  choosing;" 
and,  the  defendant  being  then  in  the  custody  of  the 
law,  the  sureties  are  released.  Smith  v.  Kitchens, 
51  Ga.,  158,  21  Am.  Eep.,  232;  5  Cyc,  117;  Suggs  v. 
State,  129  Tenn.,  498,  167  S.  W.,  122. 

The  issuance  of  a  capias  without  authority,  or  as 
*'a  work  of  supererogation,"  and  a  subsequent  arrest 
of  the  defendant  thereunder,  followed  by  his  escape, 
does  not  operate  to  release  or  exonerate  his  sureties. 
This  was  held  on  facts  identical  with  those  in  the  pend- 
ing case.  Chappell  v.  State,  30  Tex.,  615.  Also,  when 
the  committing  justice  of  the  peace,  on  the  supposition 
that  sureties  taken  were  insuflScient,  caused  a  rearrest. 
Ingram  v.  State,  27  Ala.,  17,  and  see  for  an  extreme 
case.  People  v.  Moore,  2  Doug.  (Mich.),  1;  Foster  v. 
State,  38  Tex.  Cr.  R.,  372,  43  S.  W.,  80. 

Seemingly  the  only  decision  tending  to  the  contrary 
is  that  of  Medlvn  v.  Commonwealth,  11  Bush  (74  Ky.), 
605,  where  it  was  said : 

**It  is  not  necessary  to  inquire  whether  the  second 
arrest  was  or  not  authorized  by  law.  It  is  sufficient 
that  the  commonwealth,  through  its  judicial  and  min- 
sterial  officers,  disregarded  the  rights  secured  to  King 
and  his  sureties  by  the  execution  of  the  bail  bond,  and 
that  it  undertook  to  hold  the  accused  in  custody.  Fail- 
ing in  this  undertaking,  it  seems  to  us  clear  that  it 
cannot  now  hold  appellants  responsible  for  that  fail- 
ure. ' ' 
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In  our  opinion  the  mle  as  thus  announced  is  not 
the  correct  one.  It  would  open  the  way  to  collusion  be- 
tween a  defendant  or  his  sureties  and  the  clerk,  a  mere 
ministerial  officer  to  whose  judgment  and  discretion 
the  law  did  not  commit  the  taking  of  the  step.  Affirm- 
ed. 
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J.  E.  Cole  v.  The  State. 
{Nc^hville.    December  Term,  1915.) 

EMBEZZLEMENT.  Defenses.  Statute.  Return  by  sureties. 
Shannon's  Code,  section  657&,  providing  that,  if  the  officer  em- 
bezzling public  funds  shall  account  for  all  moneys  received  by 
him,  he  shall  not  be  within  the  provisions  of  the  preceding  sec- 
tion, making  embezzlement  by  public  officers  a  felony,  though 
it  precludes  a  conviction  where  the  proceeds  were  returned  by 
the  officer  himself,  does  not  prevent  the  conviction  of  an  of- 
ficer because  the  embezzled  funds  were  repaid  by  the  sureties 
on  his  official  bond. 

Acts  cited  and  construed:     Acts  183^40,  ch.  82. 

Case  cited  and  approved:     State  v.  Batter.  89  Ohio  St.,  269. 

Codes  cited  and  construed:     Sees.  6574,  6575 (S.). 


FROM  WAYNE 


I 

Error  to  Circuit  Court  of  Wayne  County. — ^W.  B. 
TuBNBB,  Judge. 

Frank  Boyd  and  W.  C.  Cherry,  for  plaintiff  in  error. 

W.  H.  SwiGGART,  Jr.,  Assistant  Attorney-General, 
for  the  State. 
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Mr.  Justice  Wil»liams  delivered  the  opinion  of  the 
Court. 

Plaintiff  in  error  was  convicted  of  the  crime  of  em- 
bezzlement as  a  public  ofl&cer,  under  the  provisions  of 
Code  (Shannon)  section  6574,  and  has  appealed  and 
assigned  errors. 

One  of  these  assignments  is  that,  since  the  record 
shows  that  the  sureties  on  the  official  bond  of  Cole  as 
county  trustee  paid  the  amount  found  to  have  been  em- 
bezzled between  the  date  of  the  indictment  and  the  date 
of  the  trial  in  the  court  below,  a  conviction  could  not 
properly  be  had  under  the  provision  of  section  6575 
of  Shannon's  Compilation.  That  section,  which  was 
a  part  of  the  original  act  making  embezzlement  by 
public  officers  a  crime,  reads  as  follows : 

*'If  such  officer  or  person  shall  account  for  and 
pay  over,  according  to  law,  all  money,  property,  or 
other  effects  by  him  collected  or  received,  he  shall  not 
be  within  the  provisions  of  the  preceding  section." 

This  section  for  many  years  has  been  construed  to 
provide  that,  if  restitution  were  made  by  the  embez- 
zler of  public  funds,  a  conviction  was  thereby  preclud- 
ed. The  two  Code  sections  in  relation  to  embezzle- 
ment were  drawn  from  Acts  1839-40,  chapter  82,  and 
the  provision  for  settlement  by  accounting  for  all 
money  received  was  made  a  proviso  of  the  preceding 
section,  which  prescribed  the  crime  to  be  a  felony.    As 

applied  to  public  officers,  whose  misuse  or  misapplica- 
tion of  public  money  or  effects  was  alone  being  dealt 


7  Thompson]  DECEMBER  TERM,  1915.  647 

Cole  V.  State. 

with  in  the  original  act,  we  think  this  construction 
warranted.  The  proviso,  we  may  assume,  grew  out 
of  the  distressed  condition  of  the  commonwealth  fol- 
lowing the  panic  of  1837,  and  looked  to  the  condoning 
of  the  oflFense  of  a  public  official  who  might  make  a 
restoration  to  the  public  treasury  of  funds  that  had 
been  embezzled. 

It  has  ever  since  remained  on  the  statute  books, 
though  it  appears  to  be  the  only  affirmative  statutory 
provision  for  defense,  because  of  settlement,  in  all  of 
the  States  of  the  Union.  California  and  some  of  the 
other  States  have  statutes  providing  that : 

*^The  fact  that  the  accused  intended  to  restore  the 
property  embezzled,  is  no  ground  of  defense  or  mitiga- 
tion of  punishment,  if  it  has  not  been  restored  before 
an  information  has  been  laid  before  a  magistrate,  .  .  . 
charging  the  commission  of  the  offense."  Pen.  Code 
Cal.  section  512. 

The  theory  of  appellant  is  that,  when  the  State  or 
county  is  satisfied,  the  chief  purpose  of  the  statute 
is  served,  and  it  does  not  matter  from  whom  the  pay- 
ment is  received ;  and  it  is  said  in  argument  that  some 
of  the  circuit  and  criminal  judges  have  enforced  this 
view  from  time  to  time. 

We  are  of  opinion,  however,  that  the  restoration 
must  be  made  by  the  accused  official  personally,  and 
that  a  settlement  made  by  his  sureties  will  not  operate 
to  bar  punishment.  The  terms  of  the  statute  point  to 
the  ** officer''  as  the  one  to  make  payment,  and  we  are 
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not  inclined  to  read  into  it  by  construction  the  meaning 
contended  for  by  plaintiff  in  error. 

It  is  the  duty  of  the  surety  to  promptly  and  volun- 
tarily cover  a  shortage  so  produced;  and,  if  he  does 
so,  it  is  unreasonable,  we  think,  to  hold  the  guilty  of- 
ficial immune.  If  he  is  to  be  criminally  absolved,  it 
must  be  by  his  own  act.  When  the  burden  is  thus  plac- 
ed on  him,  there  may  be  some  sort  of  justification  in 
morals  for  this  provision  as  a  relief  from  punishment. 
The  punishment  involved  in  the  restitution  of  the 
funds  embezzled  is  then  visited  on  him.  If  the  burden 
is  borne  by  the  surety,  it  is  not  to  be  tolerated  that  the 
delinquent  be  allowed  to  go  hence,  freed  from  a  prose- 
cution even  at  the  instance  of  the  deceived  and  wrong- 
ed surety. 

While  embezzlement  is  not  an  offense  at  common 
law,  but  a  crime  of  statutory  creation,  the  statutes  have 
been  so  drafted  and  construed  elsewhere  as  that  the 
payment  of  money  in  the  way  of  settlement  by  the  ac- 
cused or  his  surety,  or  some  one  in  his  behalf,  does 
not  purge  the  offense  of  its  criminal  nature  or  excuse 
the  accused  from  punishment.  State  v.  Baxter,  89 
Ohio  St.,  269,  104  N.  E.,  331,  52  L.  R.  A.  (N.  S.),  1019, 
and  a  full  annotation  of  the  authorities  at  page  1028 ; 
15  Cyc,  507. 

Our  construction  of  the  peculiar  Code  provision 
above  quoted  is  as  nearly  in  accord  with  this  rule  as 
it  will  admit  of,  in  view  of  its  long-time  construction  as 
applied  to  embezzling  public  officers. 

AflSrmed. 
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Jesse  MqEwing  v.  The  State. 
{Nashville.    December  Term,  1915.) 

RAPE,  statutory  rape.  "Attempt."  Indictment. 
Acts  1893,  chapter  129,  section  1,  as  amended  by  Acts  1901,  chap- 
ter 19,  and  Acts  1911,  chapter  36,  provides  that  unlawful  carnal 
knowledge  of  a  female  under  the  age  of  consent  is  a  felony. 
Shannon's  Code,  section  6471,  provides  that  any  person  as- 
saulting another  with  intent  to  commit,  or  otherwise  attempt 
to  commit,  any  felony  or  crime  punishable  by  imprisonment 
in  the  penitentiary,  when  the  punishment  is  not  otherwise  pre- 
scribed, shall,  on  conviction,  be  punished,  etc.  An  indictment 
charged  that  defendant  feloniously  attempted  to  carnally  know 
a  female  under  the  age  of  consent  in  that  he  feloniously  as- 
saulted her  by  putting  his  hand  on  her  private  person  and 
exposed  to  her  his  penis,  and  by  the  offer  of  money  and  by 
words,  and  excitation  endeavored  to  induce  her  to  permit  car- 
nal knowledge.  Held,  that  while  mere  solicitation  is  not 
enough,  and  there  must  be  some  act  evidencing  not  only  a 
purpose  to  commit  the  crime  but  indicating  the  beginning  of 
its  execution,  the  indictment  charged  an  "attempt,"  which  is 
an  attempt  to  commit  a  crime,  an  act  done  in  part  execution 
of  a  criminal  design  with  intent  to  commit,  but  which  falls 
short  of  active  consummation  (citing  Words  and  Phrases, 
Second  Series,  Attempt). 

Acts  cited  and  construed:  Acts  1893,  ch.  129,  sec.  1;  Acts  1901, 
ch.  19;   Acts  1911,  ch.  a6. 

Cases  cited  and  approved:  Cox  v.  People,  82  111.,  191;  State  v. 
Goodrich,  84  Wis.,  359;  State  v.  Harney,  101  Mo.,  470;  Hicks 
v.  Commonwealth,  86  Va,.  223;  State  v.  Avery,  7  Conn.,  266; 
Nider  v.  Commonwealth,  140  IQr.,  684;  State  v.  Doran,  99  Me., 
329;  People  v.  Du  Veau,  106  App.  Div.,  381;  State  v.  Thomp- 
son. 31  Nev..  209:  Hogan  v.  State.  50  Fla..  86:  State  v.  Rim- 
mer,  129  Tenn.,  383;    Ralferty  v.  State.  91  Tenn..  655. 
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Cases  cited  and  distlngniithed:  State  r.  Butler,  8  Wash..  194: 
Smith  T.  Commonwealth,  54  Pa..  209;  Glover  r.  Commonwealth. 
86  Ta..  382. 

Codes  cited  and  constraed:     Sec  6471  (S.). 


FROM   DAVIDSON 


Error  to  the  Criminal  Court  of  Davidson  County. — 
A.  B.  Xeil,  Judge. 

Jas.  p.  Atkinson,  for  plaintiff  in  error. 
W.  H.  SwiGGABT,  Jr.,  Assistant  Attorney-General, 
for  the  State. 

Mr,  Chief  Justice  Neh.  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  arraigned  and  convicted 
under  the  following  indictment  (omitting  the  formal 
parts) : 

"That  Jesse  McExiing  ...  on  the  18th  day  of 
April  1915,  .  .  .  unlawfully  and  feloniously  did 
attempt  to  commit  the  crime  and  felony  of  unlawfully, 
feloniously,  and  carnally  knowing  a  female  over  the 
age  of  twelve  years,  and  under  the  age  of  twenty-one 
years,  in  this:  That  the  said  Jesse  McEwing  .  ,  . 
on  the  18th  day  of  April,  1915,  in  the  county  aforesaid, 
unlawfully  and  feloniously  did  make  an  assault  upon 
the  body  of  one  Bertha  Black,  she,  the  said  Bertha 
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Black,  being  then  and  there  over  the  age  of  twelve 
years  and  under  the  age  of  twenty-one  years ;  by  then 
and  there  seizing  the  said  Bertha  Black  and  putting  his 
hand  upon  the  private  person  of  the  said  Bertha  Black, 
and  did  then  and  there  expose  and  exhibit  to  the  said 
Bertha  Black  the  penis  of  him,  the  said  Jesse  McEwing, 
and  endeavor  to  persuade  her,  the  said  Bertha  Black, 
to  touch  and  take  into  her  hand  his  penis ;  and  did  then 
and  there  by  offer  of  money,  and  by  words,  and  by  ex- 
citation of  the  sexual  passion  of  the  said  Bertha  Black, 
endeavor  to  persuade  and  induce  her  to  let  him,  the 
said  Jesse  McEwing,  then  and  there  have  unlawful 
carnal  knowledge  of  her,  the  said  Bertha  Black. ' ' 

The  *'Age  of  Consent  Law"  reads: 

* '  Any  person  who  shall  unlawfully  or  carnally  know 
a  female  over  the  age  of  twelve  and  under  the  age  of 
twenty-one  years,  shall  be  guilty  of  a  felony,  in  all  cases 
not  falling  under  the  statutes  relating  to  rape,  and  on 
conviction  shall  be  confined  in  the  penitentiary  not  less 
than  three  nor  more  than  ten  years :  Provided,  that  no 
conviction  shall  be  had  for  said  offense,  on  the  unsup- 
ported testimony  of  the  female  in  question;  and  pro- 
vided, that  the  provisions  of  this  act  relative  to  females 
over  twelve  years  shall  not  apply  in  cases  in  which  the 
defendant  and  female  in  question  occupy  the  relation 
of  husband  and  wife  at  the  time  of  such  carnal  know- 
ledge ;  provided,  further,  that  evidence  of  the  female 's 
reputation  for  want  of  chastity  at  and  before  the  time 
of  the  commission  of  the  alleged  offense  shall  be  ad- 
missible in  behalf  of  the  defendant,  but  this  proviso 
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shall  only  apply  when  the  female  is  over  fourteen  years 
of  age ;  provided,  further,  that  nothing  in  this  act  shall 
authorize  or  warrant  a  conviction  when  the  female 
over  twelve  years  of  age  is,  at  the  time  and  before  the 
carnal  knowledge  a  bawd,  lewd,  or  kept  female. ' '  Act 
of  1893,  chapter  129,  section  1,  as  amended  by  Acts  of 
1901,  chapter  19,  and  Acts  of  1911,  chapter  36. 
Our  statute  on  the  subject  of  attempts  reads : 
'*If  any  person  assault  another  with  intent  to  com- 
mit, or  otherwise  attempt  to  commit,  any  felony  or 
crime  punishable  by  imprisonment  in  the  penitentiary, 
where  the  punishment  is  not  otherwise  prescribed,  he 
shall,  on  conviction,  be  punished  by  imprisonment  in 
the  penitentiary  not  exceeding  five  years,  or  by  im- 
prisonment in  the  county  jail  not  more  than  one  year 
and  by  fine  not  exceeding  five  hundred  dollars,  at  the 
disi^retion  of  the  jury.^'  Shannon's  Code,  section 
6471. 

There  was  a  motion  to  quash  the  indictment,  which 
was  overruled  in  the  trial  court,  and  error  is  assigned 
here  on  this  point.  The  question  thus  arising  is 
w'hether  the  indictment  states  a  crime  under  the  sec- 
tion of  the  Code  just  quoted.  We  are  of  the  opinion 
that  it  does.  The  weight  of  authority,  in  respect  of 
crimes  of  the  character  now  before  us,  is  that  mere 
solicitation  is  not  sufficient.  State  v.  Butler,  8  Wash., 
194,  35  Pac,  1093,  25  L.  R.  A.,  434,  40  Am.  St.  Rep., 
900;  Smith  v.  Commonwealth,  54  Pa.,  209,  93  Am.  Dec., 
686 ;  Cox  V.  People,  82  111.,  191 ;  State  v.  Goodrich,  84 
Wis.,  359,  54  N.  W.,  577 ;  State  v.  Harney,  101  Mo., 
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470,  14  S.  W.,  657;  Hicks  v.  Commonwealth,  86  Va., 
223,  9  S.  E.,  1024, 19  Am.  St.  Bep.,  891.  But  a  differ- 
ent view  seems  to  be  taken  in  State  v.  Avery,  7  Conn., 
266, 18  Am.  Dec,  105.  The  majority  of  the  cases  agree 
that  there  must  be  some  overt  act,  evidencing,  not  only 
a  purpose  to  conunit  the  crime,  but  indicating  the  be- 
ginning of  its  execution.  There  is  some  difference  of 
opinion  as  to  what  acts  indicate  the  commencement  of 
the  perpetration  of  the  crime,  as  distinguished  from 
mere  acts  of  preparation  for  its  commission.  As  to 
such  a  matter  it  is  clear  that  every  case  must  be  consid- 
ered on  its  own  facts.    8  Ruling  Case  Law,  p.  278. 

In  the  case  before  us  we  think  the  facts  recited  in 
the  indictment  show  such  beginning.  They  indicate  a 
course  of  conduct  tending  directly  towards  the  commis- 
sion of  the  crime  of  having  unlawful  carnal  knowledge 
of  the  female,  and  which  would  have  so  resulted  but 
for  her  failure  to  respond  to  the  plaintiff  in  error's 
acts,  her  refusal  to  accede  to  his  request,  and  her  re- 
pulse of  him. 

The  substance  of  the  crime  legislated  against  in  the 
Acts  of  1893,  1901,  and  1911,  is  the  having  unlawful 
carnal  knowledge  of  a  female  beween  stated  ages.  It 
is  assumed  that  such  act  is  with  the  actual  consent  of 
the  female,  but  the  law  deprives  her  of  the  power  of 
giving,  so  to  speak,  a  lawful  consent ;  that  is,  a  con- 
sent effective  to  exonerate  the  defendant  from  legal 
wrong.  If  such  attempt  should  be  made  without  re- 
gard to  the  actual  will  or  wishes  of  the  female,  the  as- 
sault with  intent  to  have  unlawful  carnal  knowledge 
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would  be  an  assault  with  intent  to  commit  rape,  and  so 
would  fall  under  a  section  of  the  Code  other  than  sec- 
tion 6471,  which  we  have  quoted;  that  is,  under  sec- 
tion 6459.  So  an  assault,  or  any  other  form  of  attempt 
to  have  unlawful  carnal  knowledge  of  a  female  under 
the  age  of  lawful  consent,  as  stated,  assumes  an  effort 
to  obtain  her  lawless  consent,  as  well  as  some  overt 
act  indicating  a  present,  purpose  to  have  such  unlasvf ul 
carnal  knowledge.  The  facts  recited  in  the  indictment 
bring  the  case  within  this  description. 

**An  attempt  in  criminal  law,"  said  the  supreme 
court  of  Virginia,  in  Glover  v.  Commonwealth,  ^^s  an 
apparent  unfinished  crime,  and  hence  is  compounded 
of  two  elements,  viz.:  (1)  The  intent  to  commit  a 
crime;  (2)  a  direct  act  done  towards  its  conmiission, 
but  falling  short  of  the  execution  of  the  ultimate  de- 
sign. It  need  not,  therefore,  be  the  last  proximate  act 
to  the  consummation  of  the  crime  in  contemplation, 
but  it  is  sufficient  if  it  be  an  act  apparently  adopted  to 
produce  the  result  intended."  86  Va.,  382,  387,  388, 
10  S.  E.,  420. 

The  following  definitions  from  Words  and  Phrases, 
Second  Series,  are  in  accord: 

*^An  attempt  to  commit  a  crime  is  an  act  done  in 
part  execution  of  a  criminal  design  with  intent  to  com- 
mit, but  which  falls  short  of  active  consummation" — 
citing  Nider  v.  Commonwealth,  140  Ky.,  684,  131  S. 
W.,  1024, 1026,  Ann.  Cas.,  1913E,  1246;  State  v.  Doran, 
99  Me.,  329,  59  Atl.,  440,  441,  105  Am.  St.  Rep.,  278 
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(quoting  1  Bish.  Cr.  Law,  section  728) ;  People  v.  Du 
Vecm,  105  App.  Div.,  381,  94  N.  Y.  Supp.,  225,  226. 

''An  attempt  to  commit  a  crime  contains  three  ele- 
ments— the  intent,  the  performance  of  some  act  to- 
wards its  commission,  and  failure  of  consummation. 
State  V.  Thompson,  31  Nev.,  209,  101  Pac,  557,  559. 

* '  In  an  indictment  for  an  attempt  to  commit  a  crime, 
it  is  essential  to  aver  that  the  defendant  did  some  act 
which,  directed  by  a  particular  intent,  to  be  averred, 
would  have  apparently  resulted  in  the  ordinary  and 
likely  course  of  things  in  a  particular  crime.  Hogcm 
V.  State,  50  Fla.,  86,  39  South.,  464,  465,  7  Ann.  Cas., 
139.'' 

In  Smith  v.  Commonwealth,  supra,  the  indictment 
was  for  an  attempt  to  commit  adultery,  but  it  charged 
no  act,  simply  solicitation,  that  he  '  *  did  unlawfully  and 
wickedly  solicit  and  incite,  and  endeavor  to  persuade, 
the  said  Eachel  Dooman,  etc.''  In  holding  the  indict- 
ment bad.  Chief  Justice  Woodward  pointedly  said: 

''It  is  observable  that  no  assault  or  overt  act  is 
charged — ^no  writing,  or  picture,  or  indecent  exposure 
of  person  is  alleged,  nothing  indeed  is  suggested  but 
mere  solicitation." 

In  State  v.  Butler,  supra,  the  general  doctrine  was 
discussed  that  mere  solicitation  to  commit  adultery  is 
not  an  attempt  to  commit  the  crime,  and  accordingly 
the  indictment  under  examination  in  that  case  was  held 
bad,  but  the  court  made  no  comment  on,  or  even  refer- 
ence to,  the  language  contained  in  the  indictment  that 
Butler  placed  his  hands  "upon  the  person  of  the  said 
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Caroline  Skett  in  a  lewd  and  lascivious  manner. '  ^  This 
averment  occurred,  among  others,  charging  persuasion 
**by  word  of  mouth,''  and  by  the  offering  of  money. 
The  opinion  would  have  been  more  satisfactory  if  the 
act  just  mentioned  had  been  referred  to  and  directly 
considered. 

In  Glover  v.  Commonwealth,  supra,  the  evidence 
showed :  *  *  That  the  prisoner  led  the  prosecutrix,  a  girl 
under  twelve  years  of  age,  into  a  stable,  and  there  laid 
her  down,  pulled  up  her  clothes  and  got  on  her.  .  .  . 
It  is  certified,  however,  as  having  been  proved  at  the 
trial,  that  'there  was  no  penetration  or  attempt  to 
penetrate,  and  that  the  prisoner  freely  and  voluntarily 
abandoned  any  attempt  he  had  made  to  rape  the  pros- 
ecutrix, without  any  interruption  or  interference  on 
the  part  of  any  third  person.'  ...  In  the  course 
of  her  examination  as  a  witness  before  the  jury,  thq 
little  girl  testified  that  the  prisoner  offered  her  an  ap- 
ple if  she  would  go  to  the  stable  with  him,  and  that 
although  she  wanted  the  apple,  she  did  not  want  to  go 
with  him,  but  that  he  took  her  by  the  hand  and  pulled 
her  along.  ...  He  unbuttoned  his  pants  and  ex- 
posed his  person  before  getting  on  her. ' ' 
Speaking  to  these  facts  the  court  said : 
**When  the  prisoner  took  the  prosecutrix  into  the 
stable,  and  there  did  the  acts  above  mentioned,  the  at- 
tempt to  commit  a  rape  was  complete,  for  there  was  the 
unlawful  intent  accompanied  by  acts  done  towards  the 
commission  of  the  intended  crime,  but  falling  short  of 
its  commission.    Indeed,  it  is  not  denied  that  there  was 
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such  attempt,  but  it  is  contended — and  such  was  the 
main  defense  at  the  trial — and  that  the  subsequent  vol- 
untary abandonment  of  the  .  .  .  purpose  cleansed 
the  prisoner  of  all  crime,  so  far  as  the  attempt  was 
concerned.  But  this  is  a  mistaken  view.  For  on  the 
contrary,  it  is  a  rule,  founded  in  reason  and  supported 
by  authority,  that  if  a  man  resolves  on  a  criminal  en- 
terprise, and  proceeds  so  far  in  it  that  his  act  amounts 
to  an  indictable  attempt,  it  does  not  cease  to  be  such, 
though  he  voluntarily  abandons  the  evil  purpose." 

The  applicability  of  the  case  as  a  precedent  on  the 
question  of  attempts  to  commit  crimes  of  the  charac- 
ter we  have  under  consideration  is  not  impaired  by  the 
^decision  of  the  Virginia  court,  to  the  effect  that  the 
attempt  to  carnally  know  a  girl  under  twelve  years, 
whether  with  or  without  her  consent,  is  in  legal  con- 
templation an  attempt  to  commit  rape,  **  because  such 
a  girl  is  legally  incapable  of  consenting  to  the  carnal 
act,  and  such  an  attempt  as  has  been  proven  here. ' ' 

Females  between  the  ages  of  twelve  and  twenty-one 
years  are  incapable  of  giving  a  lawful  consent  to  their 
own  defilement,  but  the  law  recognizes  the  defilement 
of  such  females,  if  accomplished  without  force,  or  with 
their  actual  though  not  legal  consent,  as  an  offense 
distinct  from  rape,  and  punishable  by  a  penalty  far 
less  severe ;  such  offense  being  punishable  by  confine- 
ment in  the  State  penitentiary  for  a  term  of  from  three 
to  ten  years,  while  the  penalty  for  the  crime  of  rape 
is  death  (Shan.  Code,  section  6452),  subject  to  com- 
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mutation  by  the  jury  trying  the  case  to  confinement  in 
the  penitentiary  for  a  period  of  not  less  than  ten  years. 
The  attempt  to  obtain  carnal  knowledge  of  a  female 
by  her  consent,  when  she  is  incapable  of  giving  a  legal 
consent,  must  be  the  same  thing  in  substance,  whether 
the  punishment  be  greater  or  less,  according  to  the  age 
of  the  female. 

We  have  no  reported  case  in  this  State  dealing  di- 
rectly with  the  point  involved  herein;  however,  the 
case  of  State  v.  Rinimer,  129  Tenn.,  383,  164  S,  W., 
1148,  has  a  general  bearing  since  it  was  there  held  that 
an  attempt  to  have  carnal  knowledge  of  a  female  in- 
capable of  giving  consent,  being  of  extreme  youth  (in 
that  case  nine  years)  was  punishable  under  Shannon's 
Code,  section  6471 ;  the  same  section  under  which  we 
hold  in  the  case  now  before  us  that  the  plaintiff  in  error 
is  punishable. 

The  subject  of  attempts  to  commit  crimes  was  con- 
sidered in  this  State  in  the  case  of  Rafferty  v.  State, 
91  Tenn.,  655, 16  S.  W.,  728.  Some  doubts  cast  on  the 
matter  by  a  few  of  our  earlier  cases  were  there  re- 
moved. We  need  do  no  more  than  refer  to  that  case 
for  the  views  held  here  on  the  general  subject. 

The  facts  in  this  case  fully  sustain  the  averments  of 
the  indictment.  It  appears  that  the  little  girl  was  a 
child  of  fourteen  years.  She  and  her  two  little  sisters, 
one  aged  ten  and  the  other  twelve,  had  gone  into  the 
woods  not  far  from  their  home  to  gather  wild  flowers. 
While  there  they  encountered  plaintiff  in  error,  who, 
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on  pretense  of  assisting  them  in  plucking  the  flowers, 
got  in  touch  with  the  fourteen  year  old  girl,  and  the 
other  events  happened  as  stated  in  the  indictment,  but 
are  shown  more  in  detail  in  the  evidence. 

There  is  no  error  in  the  judgment  of  the  trial  court, 
and  it  must  be  affirmed. 
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Johnson  Bbasley  et  al.  v.  The  State. 
{Nashville.    December  Term,  1915.) 

1.  BAIL.      Criminal    prosecutions.      Construction.       "Final    ter- 
mination of  the  case." 

A  bond  conditioned  that  the  principal  appear  at  the  trial  court 
at  a  fixed  day  to  answer  the  charge  of  murder,  and  not  depart 
therefrom  without  leave,  and  appear  from  term  to  term  until 
the  final  termination  of  the  case,  binds  the  sureties  for  de- 
fendant'fi  appearance  only  until  the  final  sentence  in  the  trial 
court;    the  final  termination  of  the  case  being  its  final  ter- 

m 

mination  in  that  court,  and  not  its  termination  on  appeal  or 
after  remand.     {Post,  pp.  ^63,  664.) 

Cases  cited  and  approved:  Suggs  v.  State,  129  Tenn..  49S; 
Phillips  V.  State,  100  Ark.,  515. 

2.  BAIL.     Criminal   prosecutions.     Extension   by  court. 

While  the  trial  court  may  defer  final  sentence  on  a  principal  who 
has  been  convicted  of  a  felony,  and  thereby  permit  him  to  re- 
main at  liberty  on  his  bond  for  appearance  at  the  trial  court 
while  he  is  securing  bail  for  appeal,  it  cannot  pass  final  sen* 
tence  on  him.  and  then  without  coneent  of  his  sureties  per- 
mit him  to  stand  on  his  trial  court  bond  for  his  appearance 
in  the  supreme  court.    (Post,  pp.  664,  665.) 


PROM  MACON 


Appeal  from  the  Criminal  Court  of  Macon  County. 
J.  M.  Gakdenhire,  Judge. 

J.  T.  Baskeeville,  for  appellants. 
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W.  H.  SwiGGART,  Jr.,  Assistant  Attorney-General, 
for  the  State. 

Mr.  Justice  Fancher  delivered  the  opinion  of  the 
Court. 

Brink  Parker  and  his  two  brothers,  Arch  Parker  and 
Monk  Parker,  were  jointly  indicted  in  the  criminal 
court  of  Macon  county  on  a  charge  of  murder  in  the 
first  degree.  They  executed  appearance  bonds  with 
Johnson  Beasley  and  others  as  their  sureties  in  the 
penal  sum  of  $2,000,  in  each  of  three  bonds,  to  answer 
said  charge.  Each  of  these  bonds  provided  that,  if  the 
defendant  named  therein  made  his  appearance  at  said 
court  at  Lafayette  on  the  third  Monday  in  November, 
1910,  to  answer  the  State  of  Tennessee  on  a  charge  of 
murder  in  the  first  degree,  and  did  not  depart  without 
leave  of  said  court,  and  appeared  from  term  to  term 
until  the  final  termination  of  the  case,  then  the  bond 
was  to  be  void. 

There  were  three  trials,  the  first  being  set  aside  by 
the  trial  judge,  the  second  being  a  mistrial,  and  the 
third  and  final  trial  at  the  July  term,  1912,  resulting  in 
a  verdict  of  conviction  of  each  of  said  Parkers  for 
murder  in  the  second  degree,  with  a  sentence  of  fifteen 
years  in  the  penitentiary.  After  motions  for  a  new 
trial  and  arrest  of  judgment  had  been  overruled  final 
judgment  was  pronounced  and  they  each  appealed  to 
the  next  term  of  the  supreme  court  at  Nashville. 

The  order  granting  the  appeal  recited : 
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*'And  defendants  are  permitted  to  stand  on  their 
present  bonds  for  their  personal  appearance  before 
said  supreme  court. ' ' 

When  the  case  was  called  in  the  supreme  court,  nei- 
ther of  the  convicted  parties  appeared.  Thereupon  the 
attorney-general  for  the  State  moved  for  a  forfeiture, 
or,  in  the  event  this  was  not  granted,  that  the  appeals 
be  dismissed,  and  the  case  remanded  to  the  criminal 
court  of  Macon  county  for  execution  of  the  judgment 
against  them.  The  motion  for  forfeiture  was  over- 
ruled, but  the  latter  alternative  motion  was  granted. 

Arch  Parker  was  afterward  captured,  through  the 
efforts  of  the  bondsmen,  in  the  Dominion  of  Canada, 
and  placed  in  the  penitentiary,  where  he  is  serving  his 
sentence.  Monk  Parker  died.  Upon  the  remand  the 
trial  court  entered  a  forfeiture  on  the  bond  of  Brink 
Parker. 

The  bondsmen  filed  a  petition  showing  they  were  not 
present  either  when  final  sentence  was  passed  or  when 
the  order  was  made  permitting  said  Parkers  to  stand 
upon  their  original  bonds  for  their  appearance  before 
the  supreme  court,  nor  did  they  consent  to  such  order, 
nor  did  they  have  any  knowledge  of  such  order  until 
motion  in  the  supreme  court  for  forfeiture  was  made 
by  the  attorney-general. 

The  bondsmen  in  this  application  also  insisted  that 
the  trial  judge  had  no  authority  without  their  consent 
or  knowledge  to  make  an  order  binding  on  them  to 
stand  upon  the  bond  for  the  appearance  of  the  Parkers 
after  their  conviction  and  sentence  and  upon  their  ap- 
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peal  to  the  supreme  court,  and  for  that  reason  judg- 
ment should  be  set  aside.  The  statements  in  the  peti- 
tion are  not  denied.  The  trial  court  refused  to  set 
aside  the  judgment  on  the  forfeiture  as  to  the  bond  of 
Brink  Parker,  and  judgment  was  made  final. 

From  the  action  of  the  court  in  disallowing  the  peti- 
tion to  be  relieved  the  bondsmen  appealed  to  this  court. 
They  have  also  brought  the  forfeiture  judgment  up 
by  writs  of  error  and  supersedeas.  They  have  assigned 
errors  upon  both  records. 

We  are  of  opinion  that  the  learned  trial  judge  com- 
mitted error  in  making  the  order  that  the  defendants 
should  stand  upon  their  bonds  made  for  their  appear- 
ance in  the  trial  court  to  secure  their  appearance  also 
before  the  supreme  court.  The  bond  was  only  for  the 
appearance  before  the  criminal  court  from  term  to 
term  until  final  termination  of  the  case,  and  not  to  de- 
part without  leave  of  the  court.  The  bond  was  not  to 
secure  the  appearance  of  the  defendants  before  the  su- 
preme court. 

In  the  case  of  Suggs  v.  State,  129  Tenn.  (2  Thomp- 
son), 498,  167  S.  W.,  122,  this  court  held  that  upon  a 
conviction  and  final  sentence  the  principal  is,  by  op- 
eration of  law,  in  the  custody  of  the  court  or  sheriff, 
and  the  surety  is  no  longer  liable  on  the  bond. 

The  obligation  of  the  sureties  did  not  contemplate 
the  appearance  of  the  accused  after  a  conviction  and 
upon  an  appeal.  The  hazard  would  be  different  and 
probably  greater  after  conviction.  The  court  did  vio- 
lence to  the  contract  in  extending  the  bond  beyond  its 
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terms  without  the  consent  of  the  sureties.  The  con- 
clusion here  reached  is  expressly  held  in  Phillips  v. 
State,  100  Ark.,  515, 140  S.  W.,  734. 

In  case  of  an  exigency  requiring  it  the  entry  of  final 
judgment  may  be  deferred,  after  verdict  or  determina- 
tion of  the  case  by  the  court,  during  which  time  a  de- 
fendant may  be  permitted  to  stand  on  his  appearance 
bond.  This  is  sometimes  necessary  in  order  to  furnish 
bail  on  appeal.  This  court  has  heretofore  kept  final 
judgment  in  abeyance  until  an  application  to  the  Gov- 
ernor for  pardon  or  commutation  could  be  made  in  a 
meritorious  case.  But  when  final  judgment  of  convic- 
tion and  sentence  is  entered,  as  held  in  Suggs  v.  StcUe, 
this  puts  an  end  to  the  bail  bond  before  the  trial  court. 
It  follows  necessarily  that  without  consent  of  the  sure- 
ties the  obligation  cannot  be  extended  to  cover  an  ap- 
pearance on  appeal. 

The  trial  court  held  that  the  bond  was  binding  on 
the  sureties  for  defendants'  appearance  before  that 
court  *  *  from  term  to  term  until  final  termination  of  the 
cause,"  and  that  said  defendant  ** departed  the  court 
without  leave."  The  final  termination  contemplated 
was  not  a  final  termination  in  the  supreme  court  or 
upon  a  remand  to  the  trial  court.  It  was  not  the  pur- 
pose of  the  bond  to  secure  the  appearance  before  the 
trial  court  from  term  to  term  pending  the  appeal ;  for 
it  was  a  felony  case,  and  might  never  be  remanded  to 
that  court.  The  final  termination  the  sureties  must 
have  had  in  mind  was  a  final  judgment  in  the  trial 
court,  such  as  that  an  appeal  might  be  had  from  it. 
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When  that  final  judgment  was  entered,  it  was  contem- 
plated that  the  appearance  of  the  accused  would  then 
be  required  at  the  supreme  court.  That  this  was  the 
understanding  of  the  court  is  evidenced  by  the  fact 
that  the  order  was  made  undertaking  to  extend  the 
terms  of  the  bond  for  the  appearance  before  the  su- 
preme court.  The  defendant  did  not  **  depart  the  court 
without  leave;"  for  it  was  the  duty  of  the  court  and 
its  oflScers  to  have  the  defendant  taken  into  custody 
upon  entry  of  the  final  judgment  until  he  should  secure 
his  appearance  before  the  court  to  which  appeal  had 
been  taken. 
Reversed  and  dismissed. 


666  TENNESSEE  EEPOBTS.      [134  Term. 

Railroad  v.  Anderson. 


Nashville,  C.  &  St.  L.  By.  v.  W.  B.  Akdbbson. 
{Nashville.    December  Term,  1915.) 

1.  LIMITATION  OF  ACTIONS.     Commencement  of  new  action. 
Amendment  of  pleadings.     New  plaintiff. 

In  an  action  against  a  railroad  for  death  of  Its  employee,  a  change 
from  the  widow  as  party  plaintiff  to  the  administrator  as  such 
was  no  chanf;e  of  the  cause  of  action  within  the  statute  of  limi- 
tations.    (Post,  pp.  673-676.) 

Cases  cited  and  approved:  Missouri,  K.  &  T.  R.  Co.  y.  Wulf,  226 
U.  S.,  570;    TTnion  P.  R.  Co.  v.  Wyler,  158  U.  S.,  285. 

2.  LI  IMITATION  OF  ACTIONS.     Commencement  of  new  action. 
Amendment  of  pleadings.     New  cause  of  action. 

In  a  widow's  action  against  a  railroad  for  death  of  its  employee, 
where  plaintiff's  origlnca  pleadings  referred  to  the  Georgia 
statutes,  the  amendment  of  such  pleadings  to  omit  all  refer- 
ence to  such  statute  and  to  show  that  decedent  was  employed  in 
Interstate  commerce  when  killed,  defendant's  plea  having  shown 
such  fact  originally,  upon  suhstitutlon  of  decedent's  adminis- 
trator as  plaintiff  under  the  federal  Employer's  Liahllity  Act, 
was  not  a  chancre  of  cause  of  action  within  the  statute  of  limi- 
tation, since  the  reference  to  the  Georgia  statute  could  he  dis- 
regarded as  surplusage.    (Post,  pp.  673-676.) 

3.  PLEADINGS.       Declaration.      Omission  of    matters    of    sub- 
stance.   Cure  by  plea. 

Matters  of  substance  omitted  from  a  declaration  may  be  cured 
by  plea.     {Post,  pp.  676-681.) 

Cases  cited  and  approved:  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Seal,  229 
U.  S.,  156:    Smith  v.  Atlantic,  etc.,  R.  Co..  210  Fed.,  761. 

Cases  cited  and  distinguished:  Harmon  v.  Crook,  10  Tenn.,  127; 
United  SUtes  v.  Morris,  10  Wheat,  246;  C,  N.  O.  A  T.  P.  R. 
Co.  V.  Goode.  (Ky.).  373  S.  W..  329. 


7  Thompson]  DECEMBER  TEEM,  1915.  667 

Railroad  v.  Anderson. 

4.  TRIAL.     Submission  of  Issues.    Abstract nsss. 

In  an  action  for  death  of  a  railroad  emplee,  where  the  trial  court. 
Instead  of  stating  the  Issues  of  fact  to  the  jury,  read  a  por- 
tion of  the  declaration  of  the  plaintiff,  and  directed  the  jviry 
to  find  In  favor  of  the  plaintiff  If  the  greater  weight  of  the 
evidence  was  on  that  side  on  any  one  or  more  of  the  five 
counts,  such  charge  was  error,  certain  averments  of  negligence 
not  being  supported  by  the  proof,  while  no  proof  was  offered 
as  to  some  of  the  matters  charged.     {Post,  pp,  681,  682.) 

5.  TRIAL.     Reading  pleadings  to  Jury. 

It  Is  not  desirable  for  the  trial  Judge  to  read  the  pleadings  to  the 
jury.     (Post,  pp.  681,  682.) 

6.  DEATH.     Federal  employers'  liability  aqt.     Damages. 

In  an  action  under  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  chapter  149,  39  Stat  65  [U.  S.  Comp.  St.  1913, 
sections- 8657-8665]),  the  widow  and  minor  child  of  decedent  be- 
ing beneficiaries,  \he  measure  of  damages  was  such  sum  as  the 
widow  might  reasonably  have  expected  to  receive  from  her  hus- 
band for  support,  and  such  sum  as  such  child  would  have 
expected  for  support  during  minority,  plus  compensation  for 
loss  of  care,  counsel,  training,  and  education,  which,  under  the 
evidence,  it  might  have  reasonably  received  from  the  parent. 
{Post,  pp.  682,  68S.) 

Acts  cited  and  construed:    Acts  1908,  ch.  149. 

Case  cited  and  distinguished:  Michigan  Central  R.  Co.  v.  Vree- 
land,  227  U.  S.,  59. 

7.  TRIAL.     Federal  employers'  liability  act.     Damages.    Instruc- 
tion. 

In  an  action  under  the  federal  Employers'  Liability  Act  of  April 
22,  1908,  for  death  of  a  railroad  employee,  where  there  was 
no  proof  as  to  what  portion  of  decedent's  earnings  his  widow 
and  child  might  have  reasonably  expected  .to  receive,  charge 
telling  the  Jury  that  they  might  find  as  damages  a  sum  equal 
to  the  entire  amount  of  the  probable  earnings  of  decec^ent  was 
erroneous.     (Post,  p.  683.) 
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Case  cited  and  approved:  Kansas  City  S.  R.  Co.  v.  Leslie,  238  U. 
S.,  699. 

8.  TRIAL.     Injuries  to  servant.     Federal  employers'  liability  act. 
Damages.     Instruction. 

In  such  action,  where  there  was  no  proof  as  to  what  portion  of 
decedent's  earnings  his  widow  and  child  might  reasonably 
have  expected  to  receive,  it  was  error  to  instruct  that  the 
Jury  might  find  damages  to  be  the  net  value  of  his  earnings  after 
payment  of  his  personal  expenses.     {Post,  p.  683.) 

9.  DEATH.      Federal    employers'    liability   act.      Damages.      Al- 
lowance. 

In  such  action  there  must  be  evidence  of  pecuniary  damage  to 
his  beneficiaries  before  such  damage  can  be  allowed.  (Post,  pp. 
683,  684.) 

Cases  cited  and  approved:  Am.  R.  Co.  v.  Didricksen,  227  U. 
S.,  145;  Gulf,  C.  A  S.  F.  R.  Co.  v.  McGinnis,  228  U.  S.,  173: 
North  Carolina  R.  Co.  v.  Zachary,  232  U.  S.,  248;  St.  Louis,  L 
M.  &  S.  R.  Co.  V.  Craft,  237  U.  S..  648;  Norfolk  &  W.  R,  Co.  v. 
Holbrook,  235  U.  S.,  625;  Kansas  City  S.  R.  Co.  v.  Leslie,  238 
U.  S.,  599. 

10.  TRIAL.      Instructions.     Abstractness. 

Where  there  was  no  proof  as  to  the  value  of  decedent's  customary 
contributions  to  the  support  of  his  widow  and  minor  child,  and 
nothing  to  indicate  what  they  might  reasonably  have  expected 
from  him  for  support,  there  being  no  evidence  as  to  proof  of 
his  personal  qualities  and  the  interest  he  took  in  hie  family. 
the  submission  to  the;  jury  of  such  matters  as  a  basis  of  dam- 
ages was  improper.    (Post,  pp.  684,  685.) 

11.  DEATH.      Federal    employers'   liability  act.      Damages.      Ex- 
pectancy of  beneficiary. 

In  such  action  damages  to  the  widow  ehould  be  calculated  on  the 
basis  of  her  expectancy  of  life  as  well  as  her  husband's  {Post, 
pp.  686,  686.) 
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12.  DEATH.     Federal  employers'  liability  act.     Pleading.     Dam- 
Wbere  there  was  proof  of  the  earning  capacity  of  decedent  and 

his  expectancy  of  life,  but  nothing  to  show  what  his  benefici- 
aries, his  widow  and  minor  child,  might  reasonably  have  ex- 
pected to  receive  from  him  for  their  support,  a  recovery  for 
nominal  damages  could  alone  stand.     {Posit  pp.  686,  687.) 

13.  DEATH.     Federal  employers'  liability  act.     Pleading.     Dam- 
ages. 

In  such  action  there  should  be  pleadings  averring  the  pecuniary 
losses  which  plaintiffs  expect  to  prove.    iPo8t,  p.  687.) 


FROM  DAVIDSON 


Appeal  from  the  Circuit  Court  of  Davidson  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — 
Thos.  E.  Matthews,  Judge. 

CiATJDE  Wallee  and  Fbank  Slemons,  for  appellant. 

W.  H.  Washington,  for  appellee. 

Mb.  Justice  Green  delivered  the  opinion  of  the 
Court. 

W.  M.  Richardson,  an  employee  of  the  plaintiff  in 
error,  was  killed  while  in  its  service  in  the  Atlanta 
yards  June  9,  1908. 

On  June  23,  1908,  W.  B.  Anderson,  who  had  quali- 
fied as  administrator  of  the  deceased,  brought  suit  for 
his  death  in  the  circuit  court  of  Davidson  county,  Tenn. 
The  deceased  left  a  widow  and  an  infant  child. 
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The  declaration  as  originally  filed  was  founded  on 
the  Georgia  statutes  regulating  the  right  of  recovery  j 

for  wrongful  death.    It  was  alleged  in  the  declaration 

ft 

that  the  deceased  was  an  inexperienced  employee  put 
to  do  dangerous  work  without  any  training  or  instruc-  j 

tion,  and  it  was  further  alleged  that  the  car  on  which 
he  was  riding  when  killed  was  being  moved  at  an  exces- 
sive rate  of  speed,  and  that  said  car  was  not  equipped 
with  proper  brakes.  The  deceased  was  engaged  as  a 
switchman  when  killed  and  was  thrown  from  a  car  by 
the  force  of  a  coupling  made  with  another  car.  In  the 
declaration  and  amendments  thereto  a  number  of  sec- 
tions of  the  Georgia  Code  supposed  to  control  this  suit 
were  set  out. 

Various  pleas  were  interposed  by  the  railway  com- 
pany, to  all  of  which  it  is  not  necessary  to  refer. 

As  stated  above,  the  suit  was  originally  brought  in 
the  name  of  W.  B.  Anderson,  administrator  of  the  de- 
ceased, but  later,  it  appearing  that  under  the  Georgia 
statutes  the  widow  was  the  proper  person  to  bring  the 
suit,  she  was  made  a  party  plaintiff,  and  an  order  was 
entered  which,  in  effect,  dismissed  the  case  as  to  the 
administrator,  Anderson,  and  directed  that  the  suit  be 
prosecuted  in  the  name  of  Mary  E.  Richardson,  the 
widow,  by  next  friend,  she  being  under  age. 

Among  other  pleas  filed  by  the  railway  company  was 
one  setting  out  that  it  was  a  common  carrier  engaged 
in  interstate  commerce,  and  that  the  deceased  was  a 
servant  employed  in  operating  a  car  engaged  in  inter- 
state commerce  when  he  met  his  death. 
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A  demurrer  was  interposed  to  this  plea,  which  was 
sustained  by  the  circuit  judge,  the  scope  and  effect  of 
the  federal  statute  with  reference  to  interstate  em- 
ployees not  being  at  that  time  fully  appreciated  by  the 
bench  and  bar,  and  the  court  thinking  the  plea  injected 
an  immaterial  issue. 

The  case  proceeded  to  trial,  and  a  judgment  was  had 
in  favor  of  the  plaintiff.  The  railway  company  took 
the  case  to  the  court  of  civil  appeals,  and  that  court 
reversed  the  judgment  below  and  remanded  the  case 
on  account  of  the  error  of  the  trial  judge  in  sustaining 
the  demurrer  to  the  railway  company's  plea  setting  out 
the  interstate  character  of  the  service  of  deceased. 

When  the  case  was  remanded  a  stipulation  was  en- 
tered into  between  counsel  to  the  effect  that  the  car 
from  which  deceased  fell  was  then  being  used  in  inter- 
state commerce,  and  that  the  deceased  was  employed 
in  interstate  commerce  at  that  time. 

Amendments  were  offered  by  which  W.  B.  Anderson, 
administrator,  was  again  made  the  party  plaintiff  in- 
stead of  the  widow,  and  by  which  all  reference  to  the 
Georgia  statutes  was  eliminated  from  the  declaration, 
and  an  averment  incorporated  into  the  declaration  that 
deceased  was  engaged  in  the  service  of  the  railway 
company  in  interstate  commerce  at  the  time  of  the  ac- 
cident. 

These  amendments  were  resisted  by  the  railway  com- 
pany on  the  ground  that  such  procedure  was,  in  effect, 
the  bringing  of  a  new  suit,  and  at  the  time  such  amend- 
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ments  were  made  more  than  two  years  had  elapsed 
since  the  death  of  Richardson. 

These  objections  of  the  railway  company  were  over- 
ruled by  the  trial  judge,  and  the  case  again  proceeded 
to  judgment.  The  railway  company  again  appealed 
in  error  to  the  court  of  civil  appeals. 

A  number  of  assignments  of  error  were  interposed 
by  the  railway  company  in  the  court  of  civil  appeals. 
That  court  was  of  opinion  that  the  amendments  to  the 
former  declaration,  or  rather  the  amended  dedara- 
tion  eliminating  reference  to  the  Georgia  statute,  and 
undertaking  to  proceed  under  the  act  of  Congress  in 
the  name  of  the  administrator,  was  a  change  of  the 
cause  of  action  and  substantially  a  new  suit.  The  court 
of  civil  appeals  held  that  such  new  suit  was  barred  by 
the  two-year  limitation  prescribed  in  the  act  of  Con- 
gress, and  accordingly  that  court  concluded  that  the 
trial  judge  improperly  overruled  the  motion  of  the 
railway  company  for  a  directed  verdict.  That  court 
passed  on  other  assignments  of  error  interposed  by  the 
railway  company,  and  held  that  three  of  these  assign- 
ments were  well  made,  and  that  the  case,  upon  these 
three  assignments,  would  have  been  reversed,  if  the 
motion  for  peremptory  instructions  had  not  been  deem- 
ed sufficient. 

A  petition  for  certiorari  was  filed  by  the  administra- 
tor of  the  deceased  to  review  the  action  of  the  court 
of  civil  appeals  upon  the  matters  just  mentioned.  The 
railway  company  like^dse  filed  a  petition  for  certiorari 
in  which  it  is  maintained  that,  regardless  of  the  bar  of 
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the  statute  of  two  years,  there  is  no  evidence  to  sustain 
the  verdict  below,  and  the  railway  company  accord- 
ingly insists  that  its  motion  for  a  directed  verdict  was 
good  on  this  additional  ground. 

Both  of  these  petitions  for  certiorari  have  been 
granted,  and  the  case  has  been  argued  and  fully  con- 
sidered. 

We  are  of  opinion  that  the  court  of  civil  appeals 
erred  in  holding  this  suit  was  barred  by  the  two-year 
period  of  limitations  prescribed  in  the  act  of  Congress. 

So  far  as  the  change  from  the  widow  as  a  party 
plaintiff  to  the  administrator  as  a  party  plaintiff  is 
concerned,  such  a  change  is  not  a  change  of  the  cause 
of  action.  Likewise  the  reference  made  in  the  original 
pleadings  of  the  widow  to  the  Georgia  statute  may  be 
disregarded  as  surplusage  and  of  no  effect. 

These  propositions  have  been  established  by  the  su- 
preme court  in  the  case  of  Missouri,  K.  <&  T.  R.  Co.  v. 
Wulf,  226  U.  S.,  570,  33  Sup.  Ct,  135,  57  L.  Ed.,  355, 
Ann.  Cas.,  1914B,  134. 

That  case  is  quite  recent  and  is  familiar  to  the  pro- 
fession, and  a  bare  reference  thereto  in  this  opinion 
is  all  that  is  necessary.  .Suit  was  brought  by  the 
mother  of  an  employee  killed  in  interstate  commerce, 
and  was  apparently  founded  on  the  Kansas  statute. 
Later  there  was  an  amendment  to  the  proceeding  by 
which  the  administrator  of  deceased  was  introduced  as 
party  plaintiff.  This  amendment  came  more  than  two 
years  after  the  death  of  the  employee,  and  an  inspec- 
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tion  of  this  case  discloses  that  practically  the  same  ar- 
gument was  made  in  behalf  of  the  railroad  company 
there  which  is  here  made  in  behalf  of  the  plaintiff  in 
error. 

The  supreme  court,  however,  held  that  there  was 
no  change  of  the  cause  of  action,  that  the  reference  to 
the  Kansas  statute  ^^no  more  vitiated  the  pleading  than 
a  reference  to  any  other  repealed  statute  would  have 
done^'*  and  the  court  distinguished  Union  P.  iJ.  Go,  v. 
Wyler,  158  U.  S.,  285, 15  Sup.  Ct.,  877,  39  L.  Ed.,  983, 
also  relied  on  by  the  plaintiff  in  error  here. 

It  must  be  conceded  that  Missouri,  K.  d  T.  R.  Co.  v. 
Widf,  supra,  destroys  much  of  the  argument  made  in 
behalf  of  plaintiff  in  error.  Certainly  this  case  estab- 
lishes the  proposition  that  such  a  change  of  parties — 
that  is,  from  the  beneficiary  to  the  representative  of 
the  beneficiary — ^is  no  change  in  the  cause  of  action. 

This  case,  however,  differs  from  Missouri,  K.  dt  T. 
R.  Co.  V.  Wulf  in  that  plaintiff 's  pleading  in  the  former 
case  showed  that  the  deceased  servant  was  employed  in 
interstate  commerce  when  injured,  while  nothing  of 
this  kind  appears  in  the  original  pleadings  filed  by  the 
widow  in  this  case. 

It  is  therefore  insisted  that  the  amendment  to  the 
declaration  showing  the  deceased  to  have  been  em- 
ployed in  interstate  commerce  at  the  time  of  his  death 
stated  a  new  cause  of  action.  Here  again  Union  P. 
R.  Co.  V.  Wyler  is  invoked,  and  it  is  insisted  that  this 
amendment  showing  the  interstate  character  of  the 
service  of  deceased  is,  in  effect,  a  departure  from  fact 
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to  fact  and  from  law  to  law,  and  i»  therefore  a  new  suit. 

We  think  it  obvious  under  the  reasoning  of  Missouri, 
K.  d  T,  B.  Co.  V.  Wulf  that  there  was  no  departure 
from  law  to  law.  The  federal  statute  repealed  the 
Georgia  statute.  The  Georgia  statute  was  ineffective 
for  any  purpose,  and  the  reference  to  it  did  not  help 
or  hurt  the  declaratian,  unless,  indeed,  the  deceased 
was  engaged  in  intrastate  commerce. 

That  deceased  was  not  engaged  in  intrastate  com- 
merce, but  interstate  commerce,  was  ifully  made  to  ap- 
pear by  the  aforesaid  plea  interposed  to  the  declara- 
tion by  the  defendant  below,  and  we  agree  with  counsel 
for  the  administrator  that  this  plea  of  the  railway 
company  supplied  the  omission  in  the  declaration  and 
made  the  interstate  character  of  deceased 's  service  ob- 
vious in  the  pleadings.  No  issue  was  ever  made  on 
the  facts  alleged  in  said  plea. 

This  plea  of  the  railway  company  was  filed  seven 
months  after  the  accident  occurred.  The  declaration 
stated  acts  of  negligence  cognizable  under  the  federal 
Employers'  Liability  Statute.  The  only  point  of  the 
plea  was  that  the  suit  was  not  brought  in  the  name  of 
the  administrator.  The  suit  was  not  barred  at  that 
time.  The  Georgia  statute  had  been  repealed  as  to  em- 
ployees engaged  in  interstate  service,  and  the  declara- 
tion stated  a  good  cause  of  action  under  the  act  of  Con- 
gress, except  that  it  failed  to  aver  the  interstate  char- 
acter of  deceased's  service.  This  was  admitted  by  the 
plea.  The  sole  effect  of  the  special  plea  referred  to 
was  to  bar  the  prosecution  of  the  suit  in  the  name  of 
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the  widow.  This  plea  set  out,  as  a  fact,  that  deceased 
was  employed  in  interstate  commerce  at  the  time  of 
his  death,  and  challenged  the  suit  in  the  name  of  the 
widow.  The  plea  would  not  have  been  good  unless 
such  fact  had  been  made  to  appear.  Such  fact  having 
been  admitted  by  the  demurrer,  and  the  railway  com- 
pany having  obtained  the  benefit  of  this  admission, 
and  having  procured  a  reversal  of  the  former  judg- 
ment against  it  on  the  strength  of  the  plea,  it  would  be 
inadmissible  at  this  time  to  hold  that  the  interstate 
nature  of  deceased's  employment  was  not  sufficiently 
brought  out  in  the  pleadings  prior  to  the  running  of 
the  two-year  statute. 

This  court  long  ago  announced  the  rule  that  matters 
of  substance  omitted  from  a  declaration  might  be  cured 
by  a  plea. 

In  Harmon  v.  Crook,  10  Tenn.  (2  Yerg.),  127,  the  de- 
fendant had  entered  into  a  covenant  to  convey  certain 
land  if  the  plaintiff  liked  it  or  desired  it.  The  dec- 
laration should  have  averred  that  the  covenantee  had 
notified  the  covenantor  of  his  desire  for  the  land  or 
of  his  willingness  to  accept  a  conveyance  thereof.  No 
such  averment,  Iiowever,  was  contained  in  the  declara- 
tion. The  defendant  in  his  plea,  instead  of  making 
any  point  of  the  absence  of  this  averment,  stated  that 
he  had  offered  to  make  the  conveyance.  It  was  held 
that  such  a  plea  cured  the  omission  in  the  demurrer. 
The  court  said: 

''The  plea  says  that  the  defendants  offered  to  con- 
vey these  two  tracts;  hence  is  inferred  an  admission 
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on  their  part  that  they  were  bonnd  to  do  so,  which  ob- 
ligation could  not  otherwise  be  fixed  upon  them  but  by 
a  previous  notice  given  to  them  by  the  plaintiff  that 
he  was  willing  to  accept  of  the  same  two  tracts.  Plain- 
tiff complains  that  they  did  not  convey  these  two  tracts, 
which  they  were  not  bound  to  convey,  unless  by  his 
previous  consent  to  accept  them,  made  known  to  the 
covenantors.  Both  the  plaintiff  and  the  covenantors 
agree,  in  fact,  that  the  defendant  ought  to  have  con- 
veyed these  two  tracts.  The  pleadings,  it  is  argued, 
show  upon  their  face,  when  taken  altogether,  that  the 
fact  of  notice  to  the  covenantors  is  suflBciently  appar- 
ent, though  not  stated  in  the  declaration.  The  old  rule 
was  that  matters  of  form,  such  as  time,  place,  and  cir-  , 
cumstances,  which  might  be  taken  advantage  of  by  spe- . 
cial  demurrer,  can  be  cured  by  the  plea  of  the  defend- 
ant, but  that  matters  of  substance,  which  can  be  taken 
advantage  of  by  general  demurrer,  cannot  be  cured  by 
the  plea  of  the  defendant.  [Citing  authorities.]  But 
certainly  it  has  often  been  extended  so  as  to  cure  the 
omission  of  matters  of  substance  which  must  have  been 
taken  advantage  of  on  general  demurrer.  Matters  of 
substance  are  cured  by  pleading  over.  [Citing  author- 
ities.] And  not  only  material  things  imperfectly  al- 
leged have  been  cured,  but  also  material  things  not 
alleged  at  all.  [Citing  authorities.]  The  willingness 
of  the  plaintiff  to  take  the  tracts  of  one  hundred  and 
of  fifty-two  acres  is  so  plainly  apparent  upon  the  rec- 
ord that  there  seems  to  be  no  risk  in  making  the  infer- 
ence that  it  was  so  understood  by  both  the  covenantors 
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aad  covenantee,  and  that  therefore  the  want  of  notice 
.alleged  in  the  declaration  is  cured  by  the  pleas  of  the 
defendants."    Harmon  v.  Crook,  supra. 

This  rule  has  been  expressly  approved  by  the  su- 
preme court  of  the  United  States  in  United  States  v. 
Morris,  10  Wheat.,  246,  6  L.  Ed.,  314. 

In  that  case  the  supreme  court  held  that  a  defective 
plea  mi^  be  aided  by  a  replication  just  as  a  defective 
declaration  might  be  aided  by  a  plea.    The  court  said : 

'^And  this  rule  is  not  confined  to  matters  of  form 
merely,  but  extends  to  matters  of  substance.  Thus, 
in  an  action  of  trespass  for  taking  goods,  not  stating 
them  to  be  the  property  of  the  plaintiff,  this  defect 
will  be  aided  if  the  defendant  by  his  plea  admits  the 
plaintiff's  property.  So,  where  several  acts  are  to  be 
performed  by  the  plaintiff,  as  a  condition  precedent, 
and  he  does  not  aver  performance  of  all,  if  it  appear 
by  the  plea  that  the  act  omitted  to  be  stated  was,  in 
fact,  performed,  the  defect  is  cured."  United  States 
V.  Morris,  supra. 

'^If  a  necessary  allegation  is  omitted  from  a  plead- 
ing, and  the  missing  allegation  is  either  alleged  or  ad- 
mitted by  the  pleading  of  the  adverse  party,  the  defect 
is  cured."    31  Cyc,  714. 

Many  authprities  to  the  same  effect  are  cited  in  16 
Ency.  PI.  &  Prac,  580.  Although  the  decisions  are  not 
altogether  uniform  on  this  question,  it  certainly  ap- 
pears that  this  court  and  the  supreme  court  of  the 

» 

United  States  are  committed  to  the  rule  that  materia^ 
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allegations  omitted  in  a  declaration  may  be  supplied, 
by  a  plea. 

Aside,  however,  from  the  rule  just  announced,  it  is 
manifest  from  reading  the  opinions  of  the  supreme 
court  in  Missouri,  K.  &  T.  R.  Co.  v.  Widf,  supra,  and 
in  St.  Louis,  S.  F.  d  T.  R.  Co.  v.  Seal,  229  U.  S.,  156, 
33  Sup.  Ct.,  651,  57  L.  Ed.,  1129,  Ann.  Cas.,  1914C,  156, 
that  the  court  is  committed  to  a  liberal  policy  with 
respect  to  allowing  amendments  which  will  save  for 
injured  employees  and  their  beneficiaries  the  rights 
conferred  upon  them  by  the  act  of  Congress. 

In  the  latter  case  the  supreme  court  reversed  and 
dismissed  a  suit  prosecuted  without  an  administrator, 
but  the  dismissal  was  made  without  prejudice  to  any 
rights  the  administrator  might  have.  The  court  would 
not  have  done  a  vain  thing.  This  dismissal  without 
prejudice  would  scarcely  have  been  ordered  unless  it 
was  in  contemplation  that  the  suit  might  be  again  pros- 
ecuted in  the  name  of  the  administrator,  although  nat- 
urally more  than  two  years  must  have  elapsed  since 
the  inception  of  the  action. 

The  Kentucky  court  of  appeals,  referring  to  the  cases 
decided  by  the  United  States  supreme  court,  observed : 

' '  On  the  authority  of  these  cases,  we  think  it  is  clear 
that,  when  the  cause  of  action  arises  under  the  federal 
statute,  but  suit  is  brought  under  the  State  law,  or  by 
some  person  not  authorized  to  maintain  an  action  un- 
der the  federal  statute,  defects  in  the  original  petition 
may  be  cured  by  an  amendment  that  does  not  set  up 
a  new  and  distinct  cause  of  action,  filed  after  the  ex- 
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piration  of  two  years  from  the  accrual  of  the  cause  of 
action,  as  the  amendment  will  relate  back  to  the  filing 
of  the  original  petition."  C,  N.  0.  <&  T.  P.  R.  Co.  v. 
Goode  (Ky.),  173  S.  W.,  329. 

A  like  conclusion  was  reached  by  the  United  States 
circuit  court  of  appeals  for  the  fourth  district;  that 
court  holding  that  an  amendment  to  the  pleadings 
might  be  made  after  the  expiration  of  two  years,  alleg- 
ing that  defendant  was  engaged  in  interstate  com- 
merce, and  that  plaintiff  was  employed  in  such  com- 
merce at  the  time  of  his  injury.  Smith  v.  Atlantic, 
etc.,  R.  Co.,  210-Fed.  761, 127  C.  C.  A.,  311. 

I 

In  the  last  edition  of  his  work  on  the  Federal  Em- 
ployers' Liability  Act  (page  308)  Mr.  Thornton  refers 
to  the  above  cases,  and  concludes  that : 

*'An  amendment  after  the  two-year  limitation  by 
adding  formal  allegations  to  bring  the  case  under  the 
federal  act  is  permissible;  the  allegations  concerning 
the  injury  remaining  the  same.  In  such  an  instance  no 
new  cause  of  action  has  been  brought  by  adding  the 
amendment  or  changing  the  complainant.'' 

So,  without  further  elaboration,  we  hold  that  the 
court  of  civil  appeals  improperly  sustained  that  branch 
of  the  motion  for  peremptory  instructions  interposing 
the  bar  of  the  two-year  statute. 

Apart  from  the  effect  of  the  statute  of  two  years, 
the  court  of  civil  appeals  thought  that  the  motion  for   . 
peremptory  instructions  was  not  well  made.    The  court 
found  material  evidence  in  the  record  to  sustain  the 
verdict  of  the  jury.    This  action  of  the  court  of  civil 
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appeals  is  attacked  by  the  railway  company.  We  have 
discussed  the  facts  orally,  and  are  of  opinion  that  the 
court  of  civil  appeals  was  correct  in  its  conclusion. 
We  think  there  is  evidence  to  sustain  the  judgment 
below. 

The  court  of  civil  appeals  thought  the  case  should  be 
reversed  on  account  of  the  manner  in  which  the  trial 
judge  delivered  his  charge.  Instead  of  stating  the  is- 
sues of  fact  to  the  jury,  the  circuit  judge  read  a  por- 
tion of  the  declaration  of  the  plaintiff  below,  and  di- 
rected the  jury  to  find  in  favor  of  the  plaintiff  if  the 
greater  weight  of  the  evidence  was  on  that  side  on  any 
one  or  more  of  the  five  counts.  This  was  error.  Cer- 
tain of  the  averments  of  negligence  were  not  supported 
by  the  proof.  In  fact,  no  proof  was  offered  as  to  somei 
of  the  matters  charged,  particularly  on  the  questioli 
of  defective  brakes;  yet  the  circuit  judge  submitted 
this  question  to  the  jury  along  with  others.  This,  of 
course,  was  improper,  and,  moreover,  it  is  not  desira- 
ble for  the  trial  judge  to  read  the  pleadings  to  the  jury, 
but  rather  to  give  them  a  succinct  statement  of  the  is- 
sues with  proper  instructions  as  to  the  law. 

The  court  of  civil  appeals  sustained  the  third  assign- 
ment of  plaintiff  in  error  in  that  court  directed  to  a 
special  request  which  the  circuit  judge  gave  in  charge. 
It  is  insisted  for  the  company  that  there  was  no  evi- 
'  dence  upon  which  such  a  request  might  have  been  predi- 
cated. We  do  not  agree  with  the  railway  company  in 
this  contention.  W6  think  there  was  such  evidence  in 
the  record,  and  we  see  no  error  in  the  requested  in- 
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Btruction  given.  It  results  that  the  action  of  the  court 
of  civil  appeals  in  this  respect  is  reversed. 
'  The  court  of  civil  appeals  likewise  sustained  the  as- 
signment of  error  which  challenged  the  propriety  of 
the  court's  instruction  on  the  measure  of  damages  un- 
der the  federal  Employers'  Liability  Act.  We  think 
the  court  of  civil  appeals  was  correct  in  this  action. 
For  this  error  there  must  be  a  new  trial. 

This  suit  arose  under  the  act  of  April  22,  1908  (35 
Stat.,  Chapter  149,  p.  65),  and  before  the  amendment  of 
April  5,  1910  (36  Stat,  chapter  143,  section  2,  p.  291 
[U.  S.  Comp.  St.,  1913,  sections  8657-8665]). 

The  beneficiaries  in  this  suit  are  the  widow  and  minor 
child  of  the  deceased.  They  were  both  entitled  to  sup- 
port from  the  deceased.  Their  damages  would  there- 
fore have  first  included  such  sum  as  the  widow  might 
reasonably  have  expected  to  receive  from  her  husband 
for  support,  and  such  a  sum  as  the  child  might  reason- 
ably have  expected  to  receive  from  his  father  for  sup- 
port during  minority. 

In  addition  to  this  the  supreme  court  of  the  United 
States,  in  Michigan  Central  R.  Co.  v.  Vreeland,  227  U. 
S.,  59, 33  Sup.  Ct.,  192,  57  L.  Ed.,  417,  Ann.  Cas.,  1914C, 
176,  after  explaining  that  the  beneficiaries  can  only  re- 
cover pecuniary  damages,  has  said: 

* '  Nevertheless,  the  word  as  judicially  adopted  is  not 
so  narrow  as  to  exclude  damages  for  the  loss  of  the 
services  of  the  husband,  wife,  or  child,  and,  when  the 
beneficiary  is  a  child,  for  the  loss  of  that  care,  counsel, 
training,  and  education  which  it  might,  under  the  evi- 
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deuce,  have  reasonably  received  from  the  parent,  and 
which  can  only  be  supplied  by  the  service  of  another 
for  compensation/' 

The  circuit  judge  gave  the  above-quoted  extract  in 
his  charge,  except  that  he  omitted  the  phrase  **  under 
the  evidence,"  which  is  all-important. 

Likewise,  in  the  concluding  portion  of  his  charge, 
the  trial  judge  told  the  jury  that  the  damages  were  to 
be  determined  upon  a  consideration,  of  deceased 's  ex- 
pectancy of  Uf e,  etc.,  and  hia  earnings,  and  that^  taking 
these  things  into  consideration,  they  should  assess  such 
damages  as  might  be  sufficient  to  compensate  for  the 
pecuniary  loss  of  the  widow  and  child. 

If  it  was  meant  by  his  honor  to  tell  th*e  jury  that  they 
might  find  as  damages  for  these  beneficiaries  a  sum 
equal  to  the  entire  amount  of  the  probable  earnings 
of  deceased,  in  the  absence  of  any  proof  as  to  what 
portion  of  said  earnings  the  beneficiaries  might  reason- 
ably have  expected  to  receive,  this  was  plain  error. 
It  would  have  been  error  to  have  instructed  the  jury, 
under  such  circumstances,  that  they  might  find  the 
damages  to  be  the  net  value  of  the  earnings  of  deceased 
after  payment  of  his  personal  expenses.  Kansas  City 
S.  K  Co,  V.  Leslie,  238  U.  S.,  599,  35  Sup.  Ct.,  844,  59 
L.  Ed.,  1478.  The  pecuniary  loss  of  these  beneficiaries 
was  not  what  the  deceased  might  have  earned,  but  what 
part  of  his  earnings  they  might  reasonably  have  ex- 
pected to  receive. 

Furthermore,  it  seems  very  clear  from  a  study  of 
the  decisions  of  the  supreme  court  of  the  United  States 
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— namely,  Michigan  Central  R,  Co.  v.  Vreeland,  supra ; 
Am.  R.  Co.  V.  Didricksen,  227  TJ.  S.,  145,  33  Sup.  Ct., 
224, 57  L.  Ed.,  456 ;  Gulf,  C.  S  8.  F.  R.  Co.  v.  McGinnis, 
228  U  S.,  173,  33  Sup.  Ct.,  426,  57  L.  Ed.,  785 ;  North 
Carolina  R.  Co.  v.  Zachary,  232  U.  S.,  248,  34  Sup.  Ct. 
305,  58  L.  Ed.,  591,  Ann.  Cas.,  1914C,  159 ;  St.  Louis, 
I.  M.  <B  8.  R.  Co.  V.  Craft,  237  U.  S.,  648,  35  Sup.  Ct., 
704,  59  L.  Ed.,  1160 ;  Norfolk  <&  W.  R.  Co.  v.  Holbrook 
235  U.  S.,  625,  35, Sup.  Ct.,  143,  59  L.  Ed.,  392;  and 
Kansas  City  S.  R.  Co.  v.  Leslie,  238  U.  S.,  599,  35  Sup. 
Ct.,  844,  59  L.  Ed.,  1478 — that  there  must  be  evidence 
of  pecuniary  damage  before  such  damage  can  be  al- 
lowed. This  rule  is  enforced  with  more  strictness  bv 
the  supreme  coilrt  of  the  United  States  perhaps  than 
by  some  of  the  State  courts  in  jurisdictions  where  acts 
fashioned  after  Lord  Campbell's  Act  prevail. 

In  this  case  deceased's  age,  expectancy,  and  earning 
capacity  were  proven.  It  was  also  proven  that  his  wife 
and  child  were  dependent  upon  him  for  support. 

There  was  no  proof,  however,  as  to  the  value  of  his 
customary  contributions  to  the  support  of  these  bene- 
ficiaries, and  nothing  to  indicate  what  such  beneficia- 
ries might  reasonably  have  expected  from  him  in  the 
way  of  support.  There  was  no  proof  of  any  service, 
pecuniarily  determinable,  as  defined  in  Michigan  Cen- 
tral R.  Co.  V.  Vreeland,  which  deceased  had  rendered 
or  might  reasonably  be  expected  to  render  to  his  wife. 
There  was  no  proof  as  to  the  personal  qualities  of  the 
deceased  and  the  interest  which  he  took  in  his  familv, 
and  therefore  no  occasion  to  charge  the  jury  that  they 
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might  take  into  consideration  the  care,  counsel,  train- 
ing, and  education  which  the  child  might  reasonably 
have  expected  from  his  father.  Norfolk  <&  W.  R.  Co. 
V.  Holbrook,  supra. 

It  was  therefore  improper  for  the  trial  judge  to 
have  submitted  such  matters  to  the  jury  in  the  absence 
of  any  evidence. 

The  measure  of  damages  of  the  wife  and  child  was 
the  probable  amounts  they  would  have  received  from 
the  deceased  if  he  had  lived,  and  not  his  probable  earn- 
ings. Thornton  on  federal  Employers'  Liability  Act 
(3d  Ed.),  p.  246. 

The  measure  of  the  damages  of  these  beneficiaries 
was  the  amount  which  the  deceased  would  probably 
have  earned  during  his  life  for  their  benefit,  taking  into 
consideration  his  age,  ability,  and  disposition  to  work 
and  habits  of  life  and  expectancy.  Tiffany  on  Death 
by  Wrongful  Act  (2d  Ed.),  section  160. 

It  is  further  complained  with  reference  to  the  charge 
that  the  jury  were  not  instructed  to  consider  in  any 
way  the  expectancy  of  the  wife,  but  it  was  assumed  she 
would  live  as  long  as  her  husband  would  have  lived 
had  he  not  been  injured. 

We  think  this  complaint  is  well  made.  Mr.  Tiflfany 
says:  . 

**The  damages  to  the  widow  should  be  calculated 
upon  the  basis  of  their  joint  lives.  The  damages  to  the 
minor  children  for  the  loss  of  support  should  be  con- 
fined to  their  minority. ' '  Tiffany  on  Death  by  Wrong- 
ful Act  (2d  Ed.),  section  160. 
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Mr.  Tiffany 's  discussion  of  the  measure  of  damages 
has  been  approved  in  two  or  three  cases  by  the  supreme 
court  of  the  United  States.  He  discusses  Lord  Camp- 
beirs  Act  and  similar  acts  upon  which  the  act  of  Con- 
gress is  modeled. 

In  this  case  it  was  only  shown  that  the  beneficiaries 
of  this  suit  had  sustained  a  loss.  There  was  no  proof 
as  to  the  extent  of  the  loss.  There  was  proof  of  the 
earning  capacity  of  deceased  and  his  expectancy,  but 
there  was  nothing  to  show  what  these  beneficiaries 
might  reasonably  have  expected  to  receive  from  the 
deceased,  and,  under  such  circumstances,  under  the 
rules  laid  down  in  the  late  supreme  court  casea,  no  re- 
covery for  more  than  nominal  damages  could  stand. 

The  elements  of  damage  to  be  considered  by  the 
jury  are  indicated  in  the  foregoing  authorities.  There 
must  be  proof  to  show  the  reasonable  expectation. 

Under  the  reasoning  of  the  supreme  court  decisions, 
the  widow 's  expectancy  of  life  should  be  taken  into  ac- 
count in  estimating  her  loss. 

Likewise,  as  plainly  intimated  in  Norfolk  d  TF.  iJ. 
Co.  v.  Holhrook,  supra,  the  estimate  of  the  child's  pe- 
cuniary loss  should  be  confined  to  the  period  of  his 
minority,  both  for  support  and  other  elements  of  dam- 
age. 

As  indicated  in  Michigan  Central  R.  Co.  v.  Vreeland, 
supra,  eases  may  arise  in  which  more  latitude  would 
be  permitted  in  measuring  damages  recoverable  under 
this  statute.  There  is  nothing  exceptional,  however,  in 
the  case  before  us,  and  it  is  better  for  all  parties  that 


I 
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this  court  confine  the  pecuniary  loss  to  be  estimated 
herein,  within  limits  oertainly  included  by  the  Act,  as 
construed  by  the  supreme  court. 

We  find  it  necessary  again  to  point  out  that  there 
should,  in  suits  founded  on  this  act,  be  pleadings  aver- 
ring the  pecuniary  losses  which  plaintiffs  expect  to 
prove. 

Reversed  and  remanded  for  another  trial,  with  spe- 
cial reference  to  the  decisions  of  the  supreme  court  of 
the  United  States  cited  in  this  opinion. 
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White  v.  Mayob  and  City  Council  of  NashvuxiE. 
{Nashville.    December  Term,  1915.) 

1.    CONSTITUTIONAL  LAW.    Municipal  corporations.   Class  leg- 
islation.    Classification.     Unreasonable  classification. 
Acts  1913,  chapter  &5,  entitled  "An  act  to  prescribe  the  method 
of  bringing  suits  and  to  limit  the  time  of  bringing  suits  against 
municipal  corporations  on  account  of  injuries  to  pefsons   or 
property  resulting  from  the  negligeiice  of  the  officers  or  em- 
ployees of  such  corporations/'  and  declaring  that  no  auit  shall 
be  brought  against  any  municipal  corporation  on  account  of 
personal  or  property  injuries  resulting  from  defective  conditions 
6f  any  street,  alley,  sidewalk,  or  highway  unless  within  ninety 
days  after  such  injury  has  been  inflicted,  a  written  notice  shall 
be  served  upon  the  mayor  of  the  municipality,  stating  the  time 
and  place  where  such  injury  was  received  and  the  general  nature 
of  the  injury,  and  that  failure  to  give  notice  shall  be  a  valid 
defense  against  any  and  all  liability.    Held,  that  as  the  act  is 
general  in  its  application  and  the  classlflcation  is  not  unrea- 
sonable or  capricious,  the  act  is  not  invalid  under  Constitution, 
article  U,  section  8,  or  Constitution  U.  S.  Amend.  14,  section  1, 
as  class  legislation.     (Post,  pp.  691-693.) 

Acts  cited  and  construed:   Acts  1913,  ch.  55. 

Cases  cited  and  approved:  Scott  v.  Marley,  124  Tenn.,  388;  Davis 
V.  State,  71  Tenn.,  379;  Condon  v.  Maloney,  108  Tenn.,  82; 
State  V.  Schlitz  Brewing  Co.,  104  Tenn.,  715;  DemoviUe  v.  David- 
son Co.,  87  Tenn.,  215;  Cook  v.  State,  90  Tenn.,  407;  Railroad 
V.  Crider,  91  Tenn.,  490;  Turnpike  Cases,  92  Tenn.,  369;  Dugger 
V.  Ins.  Co.,  95  Tenn.,  245;  Henley  v.  State,  98  Tenn.,  667; 
Dabardelaben  v.  State,  99  Tenn.,  ,649;  Railroad  v.  Harris,  99 
Tenn.,  684;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.,  421;  Day- 
ton Co.  V.  Barton,  103  Tenn.,  604;  Leeper  v.  State,  103  Tenn., 
500;   Neas  v.  Borches,  109  Tenn.,  398. 

Constitution  cited  and  construed:    Art.  11,  sec.  8. 


\ 
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2.    MUNICIPAL    CORPORATIONS.     Personal    injuries.      Notice. 

Waiver. 
Under  euch  statute,  the  fact  that  plaintiff  pointed  out  to  the  legal 
officers  of  the  municipality  the  place  of  her  injuries  and  gave 
them  verbal  notice  thereof  does  not  excuse  a  failure  to  give  the 
written  notice,  the  purpose  of  the  act  being  to  provide  written 
notice  to  the  mayor  and  municipality,  and  it  not  appearing  that 
the  law  officers  of  the  municipality  were  authorized  to  waive 
such  notice.    (Post,  pp.  693-696.) 

Cases  cited  and  approved:     Starling  v.  Bedford,  94  Iowa,  194; 

Trost  V.  Casselton,  8  N.  D.,  534;   Mitchell  v.  Worcester,  129  Mass., 

525;    Schmidt  v.  Fremont,  70  Neb.,  577;    Forseytl^  v.  Oswego, 
107  App.  Div.  187;    Ft.  Worth  v.  Shero,  16  Tex.  Civ.  App.,  487; 

i^uke  V.  El  Paso  [Tex.  Civ.  App.],  60  S.  W.  363.;   Hay  v.  Baraboo, 

127  Wis.,  1;    Denver  v.  Saulcey,  5  Colo.  App.,  420;    Dorsey  v. 

Racine,  60  Wis.,  292;    Whalen  v.  Bates,  19  R.  I.,  274;    Curry  v. 

Buffalo,  135  N.  Y.  366;    Seamons  v.  Fitts,  21.R.  I.,  236;   Bancroft 

v.  San  Diego,  120  Cal.,  432;    Bausher  v.  St.  Paul,  72  Minn.,  539; 

Dalton  V.  Salem,  139  Mass.,  91;    Harris  v.  Fond  du  Lac,  104 

Wis.,  44;    McKenna  v.  Bates,  19  R.  I.,  610;    Doyle  v.  Duluth,  74 

Minn.,  157. 

Case  cited  and  distinguished:    Cole  v.  Seattle,  64  Wash.,  1. 


FROM  DAVIDSON. 


Appeal  from  the  Circuit  Court  of  Davidson  Coun- 
ty.— ^A.  G.  BuTH^BFOBD,  Judge. 

G.  S.  Moore,  for  appellant. 

A.  G.  EwiNG,  Jr.,  and  Frank  M.  Garard,  for  appellee. 
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Mb.  Justice  Buchanak  delivered  the  opinion  of  the 
Court 

This  was  an  action  for  damages  in  the  circuit  court 
of  Davidson  county,  based  on  the  alleged  negligence  ot 
the  city  in  allowing  an  obstruction  to  remain  in  the 
street  at  the  intersection  of  Crawford  street  and 
Fourth  avenue.  The  obstruction  was  a  cedar  x)ost  six 
or  eight  inches  in  diameter,  extending  about  six  inches 
above  the  surface  of  the  street.  Plaintiff  stumbled 
over  this  obstruction  and  sustained  injuries,  and  her 
suit  was  to  recover  damages  therefor.  The  defendant 
demurred  to  the  declaration,  interposing  as  one  of  its 
grounds  of  demurrer  that  plaintiff  had  failed  to  allege 
that  she  had  complied  with  chapter  55  of  the  Acts  of 
1913.  See  page  166  of  the  Public  Acts  of  that  year. 
The  demurrer  was  overruled,  whereupon  defendant 
filed  its  plea  of  the  general  issue,  and  also  its  special 
plea  based  on  the  noncompliance  by  the  plaintiff  with 
the  provisions  of  chapter  55  of  the  Acts  of  1913,  where- 
upon the  plaintiff  demurred  to  the  special  plea,  and  her 
demurrer  was  overruled.  Plaintiff  then  replied  to  the 
special  plea  as  follows: 

* '  That  she  gave  notice  of  her  injuries  to  defendant, 
but  not  in  writing,  with  description  of  time  and  place, 
together  with  the  nature  of  said  injuries,  within  ninety 
days  of  the  date  said  injuries  were  inflicted.  The  plain- 
tiff, about  four  weeks  after  the  injuries,  went  to  the 
place  on  Crawford  street  where  she  was  hurt,  with 
A.  Ot.  Ewing,  Jr.,  attorney  for  defendant  city,  and  John 
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Barksdale,  special  agent  of  the  city  law  department, 
and  there,  in  reply  to  questions  from  them,  showed 
them  where  she  was  hurt,  the  defects  in  the  street, 
when  and  how  the  injury  occurred, *'  etc. 

Plaintiff  averred,  by  her  replication,  that  the  acts  of 
the  city  attorney  and  the  special  agent  of  the  law  de- 
partment of  the  city  aforesaid  amounted,  in  law,  to  a 
wairer  by  the  city  of  the  notice  required  by  chapter  55 
of  the  Acts  of  1913. 

Defendant  demurred  to  plaintiff  *s  replication  as  an 
insufficient  reply  to  its  special  plea.  This  d^nurrer 
was  sustained  by  the  circuit  court,  and  plaintiff's  suit 
was  dismissed  at  her  cost.  Plaintiff  moved  for  a  new 
trial.  The  court  overruled  the  motion,  and  plaintiff 
appealed. 

The  first  question  necessary  to  be  considered  under 
plaintiff's  assignment  of  errors  ie  the  constitutionality 
of  diapter  55  of  the  Acts  of  1913.  The  act  is  as  fol- 
lows: 

*  *  An  act  entitled  *  An  act  to  prescribe  the  method  of 
bringing  suit,  and  to  limit  the  time  of  bringing  suit 
against  municipal  corporations  on  account  of  injuries 
to  persons  or  property  resulting  from  the  negligence 
of  the  oflScers  or  employees  of  said  municipal  corpora- 
tions. ' 

''Section  1.  Be  it  enacted  by  the  General  Assembly 
of  the  State  of  Tennessee,  that  no  suit  shall  be  brought 
against  any  municipal  corporation  in  this  Staie  on  ac- 
count of  injuries  received  by  person  or  property  on 
account  of  the  negligent  condition  of  any  street,  alley, 
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sidewalk,  or  highway,  of  sucji  municipality,  unless 
within  ninety  days  after  such  injury  to  the  person  or 
property  has  been  inflicted;  a  written  notice  shall  be 
served  upon  the  mayor  of  said  municipality  stating  the 
time  and  place  where  said  injury  was  received,  and 
the  general  nature  of  injury  inflicted.  The  failure  to 
give  the  notice  prescribed  in  this  act  within  the  time 
set  out  shall  be  valid  defense  against  any  and  all  lia- 
bility of  the  city  which  might  otherwise  exist  on  ac- 
count of  the  defective  or  negligent  condition  of  said 
street,  alley,  sidewalk,  or  highway ;  and  provided,  fur- 
ther, that  proof  of  registered  letter  by  registry  receipt 
addressed  to  the  mayor  setting  forth  the  injury  and 
place  of  injury  complained  of  shall  be  a  coniplete  com- 
pliance with  this  act. 

"Sec.  2.  Be  it  further  enacted,  that  this  act  take  ef- 
fect on  September  1,  1913.  *' 

Appellant  insists  that  the  act  violates  article  11,  sec- 
tion 8,  of  our  State  Constitution,  and  section  1  of  the 
Fourteenth  Amendment  of  the  Constitution  of  the 
United  States.  The  statute  is  general  in  its  applica- 
tion. It  applies  to  * '  any  municipal  corporation  in  this 
State,"  and  to  all  plaintiffs  seeking  redress  against 
such  corporations  for  injuries  received  on  account  of 
the  negligent  condition  of  any  city,  alley,  sidewalk,  or 
highway  of  such  municipality.  The  classification  is 
not  unreasonable,  arbitrary,  or  capricious. 

We  think  the  act  is  constitutional  legislation  under 
our  authorities :  Scott  v.  Marley,  124  Tenn.  (16  Cates) , 
388,  137  S.  W.,  492;  Davis  v.  State,  3  Lea  (71  Tenn-), 
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379;  Condon  v.  Matoney,  24  Pick  (108  Tenn.),  82,  65 
S.  W.,  871;  State  V.  Schlitz  Bremng  Co.,  20  Pick.  (104 
Tenn.),  715, 59  S.  W.,  1033,  78  Am.  St.  Rep.,  941 ;  Dem- 
ovUle  V.  Davidson  Coimty,  3  Pick.  (87  Tenn.),  215,  10 
S.  W.,  353;  Cook  v.  State,  .6  Pick.  (90  Tenn.),  407,  16 
S.  W.,  471, 13  L.  R.  A.,  181 ;  Railroad  v.  Crider,  7  Pick. 
(91  Tenn.),  490, 19  S.  W.,  618;  Turnpike  Cases,  8  Pick. 
(92  Tenn.),  369,  22  S.  W.,  75;  Bugger  v.  7ns.  Co.,  11 
Pick.  (95  Tenn.),  245,  32  S.  W.,  5,  28  L.  R.  A.,  796; 
Eenley  v.  State,  14  Pick.  (98  Tenn.),  667,  41  S.  W.,  352, 
1104,  39  L.  R.  A.,  126;  Dahardeldben  v.  State,  15  Pick. 
(99  Tenn.),  649,  42  S.  "W.,  684;  Railroad  v.  Harris,  15 
Pick.  (99  Tenn.),  684,  43  S.  W.,  115,  53  L.  R.  A.,  921; 
Harbison  v.  Knoxville  Iron  Co.,  19  Pick.  (103  Tenn.), 
421,  53  S.  W.,  955,  56  L.  R.  A.,  316,  76  Am.  St.  Rep., 
682 ;  Id.,  183  U.  S.,  21,  22  Sup.  Ct.,  1,  46  L.  Ed.,  55 ; 
Dayton  Co.  v.  Barton,  19  Pick.  (103  Tenn.),  604,  53  S. 
W.,  970,  affirmed  by  the  supreme  court  of  the  United 
States,  183  U.  S.,  23,  22  Sup.  Ct.,  5,  46  L.  Ed.,  61; 
Leeper  v.  State,  19  Pick.  (103  Tenn.),  500,  53  S.  W., 
962,  48  L.  R.  A.,  167;  Neas  v.  Borches,  1  Cates  (109 
Tenn.),  398,  71  S.  W.,  50,  97  Am.  St.  Rep.,  851. 

The  next,  and  final,  question  to  be  considered  under 
plaintiff's  assignment  of  errors  is  her  insistence  that 
her  replication  disclosed  a  waiver  by  the  city  of  the 
notice  required  by  chapter  55  of  the  Acts  of  1913.  We 
think  this  position  is  unsound.  The  act  does  not  re- 
quire verbal  notice,  nor  is  there  anything  in  the  act 
indicating  that  verbal  notice  would  sufiBce;  nor  does 
the  act  require  notice  to  the  city  attorney;  or  the  spe- 
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cial  agent  of  the  city  law  department,  and  thejre  is  no 
indication  in  the  act  that  its  terms  are  to  be  met  by 
showing  such  employees  of  the  city  the  place  where 
plaintiff's  injuries  were  sustained,  and  the  particular 
defect  in  the  street,  and  telling*  them  how  the  injury 
occurred.  On  the  other  hand,  the  act  requires  a  writ- 
ten  notice,  and  that  it  shall  be  served  upon  the  mayor, 
and  that  it  shall  state  the  time  and  place  where  the  in- 
jury was  received,  and  the  general  nature  of  the  injury 
'^inflicted.  The  purpose  of  this  requirement  was  that 
there  might  be,  in  the  office  of  the  mayor,  a  written 
record  of  the  plaintiff's  claim.  The  act  requires  the 
notice  to  be  given  within  ninety  days  after  the  injury. 
The  purpose  of  this  requirement  is  manifest,  and  in  all 
respects  reasonable.  It  was  not  within  the  power  or 
authority  of  the  cdty  attorney  or  special  agent  to  waive 
the  notice  required  by  the  act.  The  act  provides  that 
the  failure  to  give  the  notice  prescribed  within  the  time 
shall  be  a  valid  defense  against  any  and  all  liability  of 
the  city  which  might  otherwise  exist,  and  in  the  con- 
cluding portion  of  the  act  is  the  provision : 

^ '  That  proof  of  registered  letter  by  registry  receipt 
addressed  to  the  mayor  setting  forth  the  injury  and 
place  of  injury  complained  of  shall  be  a  complete  com- 
pliance with  this  act.'* 

In  the  provision  just  quoted  there  is  found  a  plain 
and  easy  method  of  accomplishing  the  service  of  the 
written  notice  on  the  mayor  required  by  an  earlier  pro- 
vision of  the  act. 
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Of  such  statntes  it  is  said,  in  McQuillan  on  Municipal 
Corporations,  volume  6,  section  2714,  that  they  have 
been  construed,  in  some  jurisdictions,  as  mandatory, 
citing;  to  sustain  the  text.  Starling  v.  Bedford,  94  Iowa, 
194, 62  N.  W.,  674 ;  Trost  v.  Cassetton,  8  N.  D.,  534,  79 
N.  W.,  1071,  and  that  such  provisions  are  in  some  juris- 
dictions construed  to  be  conditions  precedent  to  the 
right  to  sue,  citing  Mitchell  v.  Worcester,  129  Mass., 
525;  'Schmidt  v,  Fremont,  70  Neb.,  577,  97  N.  W.,  830; 
Forseyth  v.  Oswego,  107  App.  Div.,  187,  95  N.  Y.  Supp., 
33;  Ft.  Worth  v.  Shero,  16  Tex,  Civ.  App.,  487,  41  S. 
W.,  704;  Luke  v.  Ei  Paso  (Tex.  Civ.  App.),  60  a  W., 
363;  Hay  v.  Bardboo,  127  Wis.,  1,  105  N.  W.,  654,  3 
L.  R.  A.  (N.  S.),  84,  115  Am.  St.  Rep.,  977.  In  the 
same  section  of  such  provisions  the  author  says :  They 
are  '^  universally  upheld,  and  the  general  rule  is  that 
even  the  municipality  itself  cannot  waive  a  compliance 
with  such  a  requirement,  although,  as  to  the  latter,  the 
authorities  are  conjBicting. '  ^  The  manifest  purpose  of 
the  legislature,  as  indicated  by  the  terms  of  the  act, 
was  *'that  no  suit  shall  be  brought,  ete.^  unless^'  the 
notice  required  by  the  act  should  have  been  given  with- 
in the  time  mentioned,  and  in  the  manner  prescribed  by 
the  act. 

The  purpose  of  the  act  was  not  to  benefit  the  mayor 
of  municipalities,  or  municipal  oflBcers.  Its  purpose 
was  the  protection  of  municipal  bodies  corporate.  The 
replication  does  not  aver  a  waiver  by  the  mayor,  for 
the  municipal  corporation.  The  power  of  the  mayor 
or  the  corporation  to  waive  the  benefits  of  the  act  is 
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therefore  not  presented.  We  siraply  decide  that  the 
replication  did  not  difeclose  a  waiver  by  the  city  of 
the  benefits  of  the  act. 

In  Cole  V.  Seattle,  64  Wash.,  1,  116  Pac,  257,  34  Lr. 
R.  A.  (N.  S.),  1166,  Ann.  Cas.,  1913A,  344,  a  waiver  was 
relied  on  where  the  charter  required  the  claim  to  be 
presented  to  the  city  council  and  filed  with  the  clerk. 
The  claim  was  not  so  presented,  and  the  supreme  court 
of  Washington,  in  disposing  of  the  question,  said,  in 
part : 

*' The  •  decided  weight  of  authority  sustains  us  in 
holding  that  provisions  of  this  character  are  reason- 
able, and  that  notice  to  some  other  person  than  the 
person  or  body  designated  in  the  law  is  not  a  sufBcient 
compliance  therewith" — citing  Ft.  Worth  v.  Shero,  16 
Tex.  Civ.  App;,  487,  41  S.  W.,  704 ;  Denver  v.  Salucey, 
5  Colo.  App.,  420,  38  Pac,  1098 ;  Dorsey  v.  Racine,  60 
Wis.,  292,  18  N.  W.,  928 ;  Whalen,  v.  Bates,  19  E.  I., 
274,  33  Atl.,  224;  Curry  v.  Buffalo,  135  N.  Y.,  366,  32 
N.  E.,  80 ;  Seamons  v.  Fitts,  21  B.  I.,  236,  42  Atl.,  863 ; 
Bancroft  v.  San  Diego,  120  Cal.,  432,  52  Pac.,  712; 
Bausher  v.  St.  Paul,  72  Minn.,  539,  75  N.  W.,  745 ;  Dcd- 
ton  V.  Salem,  139  Mass.,  91,  28  N.  E.,  576 ;  Harris  v. 
Fond  du  Lac,  104  Wis.,  44,  80  N.  W.,  66 ;  McKenna  v. 
Bates,  19  E.  I.,  610,  35  Atl.,  580,  36  Atl.,  1133 ;  Doyle 
V.  Duluth,  74,  Minn.,  157,  76  N".  W.,  1029. 

Plaintiff's  declaration  averred  the  date  of  the  injury 
for  which  she  sues*  and  this  date  was  subsequent  to  the 
time  when  the  act  went  into  effect 

There  is  no  error  in  the  judgment,  and  it  is  afSrmed. 
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William  Wilson  v.  Lizzie  Wilson..  (No.  11.) 
{Jackson.    April  Term,  1916.) 

1.  STATUTES.  Privileges  or  Immunities.  Special^  laws. 
Acts  1915,  chapter  121,  providing  foi*  the  appointment  of  divorce 
proctors  in  counties  having  a  population  of  over  100,000,  etc., 
is  not  violative  of  Constitution  article  11,  section  8,  providing 
that  no  law  shall  be  passed  granting  special  rights,  privileges, 
or  immunities,  and  that  only  general  laws  shall  be  passed,  since 
the  legislature  may  pass  special  laws  affecting  particular  coun- 
ties as  governmental  or  political  agencies,  while  legislation 
on  the  subject  of  divorce  chiefly  Involves  governmental  and 
political  questions.    (Post,  pp.  701,  702.) 

Acts  cited  and  construed:     Acts  1915,  ch.  121. 

Cases  cited  and  approved:     Redistricting  Cases,  111  Tenn.,  234; 
Prescott  V.  Duncan,  126  Tenn.,  106;    State  v.  Turnpike  Co.,  181 
♦     S.  W.,  683. 

Constitution  cited  and  construed:     Art  11,  sec.  8. 
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2.  DIVORCE.     Statutes.     Legislature  divorce.     Statute  appoint- 
ing  proctors.     Constitutionality. 

Said  act  is  not  violative  cxf  Constitution  article  11,  section  4.  pro- 
viding that  the  legislature  shall  have  no  power  to  ji:rant  di- 
vorces, but  may  authorize  the  <courts  of  justice  to  grant  them 
for  such  cases  as  may  be  specified  by  general  laws  uniform  in 
their  operation  throughout  the  State,  since  the  statute  does 
not  specify  causes  for  divorce.     (Post,  pp.  702,  703.) 

Acts  cited  and  construed:    Acts  1916,  ch.  121. 

• 

Cases  cited  and  approved:  Turner  v.  State,  111  Tenn.,  593;  Con- 
don V.  Maloney,  108  Tenn.,  82:  Cook  v.  State.  80  Tenn.,  408; 
Hall  V.  State,  124  Tenn.,  235;    Darnell  v.  State,  123  Tenn.,  663. 

Constitution  cited  and  construed:    Art.  11,  sec.  4. 

3.  STATUTES.     Title.     Subject-matter. 

Acts  1915,  chapter  121,  entitled  "An  act  to  create  the  office  of 
divorce  proctor;  to  define  hie  qualifications,  duties  and  powers; 
to  provide  the  manner  of  his  election,  term  of  office  and  com- 
pensation," etc.,  is  not  violative  of  Constitution  article  2,  sec- 
tion 17,  providing  that  statutes  shall  contain  but  one  subject, 
expressed  in  the  title,  in  that  the  body  of  the  act  is  broader 
than  Its  title.    {Post,  p.  703.) 

Constitution  cited  and  construed:     Art.  2.  sec.  17. 

4.  CONSTITUTIONAL    LAW.      Divorce.      Courts    to    be    open. 
Statute. 

Acts  1915,  chapter  121,  «ection  3,  providing  that  it  shall  be  the 
duty  of  a  divorce  proctor  to  acknowledge  service  upon  him  of 
a  copy  of  every  bill  for  divorce,  which  acknowledgment  shall 
be  indorsed  by  him  upon  the  original  bill  before  the  same  is 
filed  in  any  court  in  this  county,  and  no  bill  shall  be 
filed  unless  bearing  such  acknowledgment  over  the  proctor's 
signature,  with  the  date  of  service,  is  not  violative  of  Consti- 
tution article  1.  section  17,  providing  that  courts  shall  be  open 
and  justice  administered  without  sale,  denial,  or  delay,  since 
the  proctor  has  no  discretion  whatever  in  the  manner  of  ae- 
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Jcnowled^lBgr  seryioe  of  biUs  for  divorce,  and  must  indorse 
each  bill  presented  to  him — duty  compellable  by  maniasnus. 
iP08t,  pp.  70S,  704.) 

5.  DIVORCE.      Fee  of  divorce  proctor.     Statute.     Constitution- 
ality. 

Acts  1915,  chapter  121,  providing  for  the  appointment  of  divorce 
proctors  in  counties  of  over  100.000  population,  and  that  the 
fee  of  the  proctors  shall  be  fixed  as  part  of  the  costs,  is  not 
unconstitutional  on  the  ground  that  he  is  a  State  officer  whose 
fee  must  be  paid  by  the  State  out  of  its  treasury;  there  be- 
ing no  such  constitutional  requirement.    {Post,  pp.  704,  705.) 

6.  DIVORCE.     Fee  of  divorce  proctor.     Statute.     Constitutional- 
ity. 

Such  provision  is  not  unconstitutional  as  permitting  the  county 
in  which  a  case  is  tried  to  lery  a  tax  for  State  purposes,  since 
the  fee  is  not  a  tax,  and  is  not  levied  by  the  county.  (Post, 
p.  705.) 

7.  CONSTITUTIONAL    LAW.      Costs.      Due   process.      Proctor's 
fees. 

The  provision  of  such  act  that  the  fee  of  the  proctor  be  taxed  to 
the  successful  party  as  part  of  the  costs  is  not  unconstitutional 
as  taking  the  successful  party's  property  without  due  process 
of  law,  since  it  is  proper  for  the  leRislature  to  tax  the  sufeeessful 
party  to  litigation  with  the  expense  of  the  employment  of  the 
court's  machinery,  resulting  in  his  benefit,  while  the  legislature 
may  providje  for  the  taxation  of  costs  of  .litigation  as  it  may 
deem  proper;  the  mattter  of  costs  of  litigation  being  essentially 
statutory.    (Post,  pp.  705,  706.) 

Case  cited  and  approved:   Mooneys  v.  State,  10  Tenn.,  578. 

Codes  cited  and  construed:     Sees.  4230,  4945,  6310  (S.). 

8.  TAXATION.      Uniformity.      Statute.      "Tax." 

Such  provision  is  not  violative  of  the  constitutional  provision  as 
to  uniformity  of  taxation:  the  fee  not  being  a  "tax."  (Post, 
p.  706.) 
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9.    DIVORCE.     Appointment  of  deputy  proctor.     Statute.     Con- 
stitutionality. 
Said  act  is  not  unconstitutional  because  providing  that  the  proc- 
tor himself  appoint  his  deputy.     (Post,  p.  706.) 

Case  cited  and  approved:     Prescott  v.  Duncan,  126  Tenn.,  106. 


FROM  SHELBY 


Appeal  from  the  Chancery  Court  of  Shelby  County. 
— Francis  Fentress,  Chancellor. 

A.  H.  Murray  and  C.  C.  Gillespie,  for  appellant. 

E.  L.  Bartels  and  L.  D.  Bejach,  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the 
Court. 

The  validity  of  chapter  121  of  the  Acts  of  1915  is 
involved  in  this  suit. 

The  act  aforesaid  undertakes  to  provide  for  the  ap- 
pointment of  divorce  proctors  in  counties  of  the  State 
having  a  population  of  over  100,000,  and  to  prescribe 
the  duties  of  such  oflScials.  Among  other  provisions  of 
the  act  is  one  for  a  fee  of  $5  to  be  allowed  to  the  divorce 
proctor  in  each  divorce  case,  to  be  taxed  as  part  of  the 
costs  of  the  cause. 

The  complainant  in  this  case  was  granted  a  divorce 
by  the  chancery  court  of  Shelby  county,  and  was  taxed 
by  the  court  with  the  payment  of  the  $5  fee  for  the 
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proctor.  The  complainant  made  a  motion  to  retax  the 
costs  so  as  to  be  relieved  of  the  payment  of  this  fee. 
This  motion  was  overruled  by  the  court  below,  and  the 
complainant  has  appealed  to  this  court.  The  assign- 
ments of  error  raise  a  number  of  questions  involving 
the  constitutionality  of  the  statute. 

It  is  first  insisted  that  chapter  121,  Acts  of  19J5,  is 
in  violation  of  section  8,  article  11,  of  the  Constitution, 
providing  that  no  law  shall  be  passed  which  grants  to 
any  individual  or  individuals  special  rights,  privileges, 
or  immunities,  and  that  only  general  laws  shall  be 
passed.  It  is  insisted  that  the  effort  to  apply  this  stat- 
ute only  to  those  counties  having  a  population  in  ex- 
cess of  100,000  is  an  arbitrary  and  unreasonable  classi- 
fication. 

This  assignment  of  error  must  be  overruled.  The 
late  cases  decided  by  this  court  hold  that  the  legisla- 
ture may  pass  special  laws  affecting  particular  coun- 
ties as  governmental  or  political  agencies.  Redistrict- 
ing  Cases,  111  Tenn.,  234,  80  S.  W.,  750;  Prescott  v. 
Duncan,  126  Tenn.,  106, 148  S.  W.,  229 ;  State  v.  Colum- 
bia,  etc.,  Turnpike  Company,  181  S.  W.,  683.  This  stat- 
ute was  not  designed  immediately  to  ajBfect  the  rights 
of  the  citizen.  Organized  society  is  vitally  interested 
in  the  preservation  of  the  marriage  relation.  Fraudu- 
lent and  unwarranted  divorces  tend  to  corrupt  the 
morals  of  the  community.  The  statute  on  its  face  de- 
clares its  purpose  to  be  the  protection  of  society  and 
the  preservation  of  the  sanctity  of  the  marriage  rela- 
tion.   It  cannot  be  denied  that  legislation  on  these  sub- 
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jecfts  chiefly  involves  govemmental  and  political  ques- 
tions. While  the  rights  of  individuals  are  incidentally 
affected,  the  dominant  purpose  of  the  statute  was  to 
accomplish  good  for  the  county  as  a  body  politic. 

The  next  assignment  of  error  makes  the  point  that 
the  act  of  1915  contravenes  section  4,  article  11  of  the 
OonstitutioBy  providing  that: 

**The  legislature  shall  have  no  power  to  grant  di- 
vorces, but  may  authorize  the  courts  of  justice  to 
grant  them  for  such  causes  as  may  be  specified  by  law, 
but  such  laws  shall  be  general  and  uniform  in  their 
operation  throughout  the  State.'' 

It  is  urged  that  this  constitutional  provision  makes 
it  impossible  to  provide  divorce  proctors  for  two 
counties  only. 

The  section  of  the  Constitution  quoted  declares  that 
the  law  shall  specify  the  causes  for  divorce,  and  that 
such  laws  shall  be  general  and  uniform.  What  laws? 
The  laws  specifying  the  causes  for  divorce.  Such  ap- 
pears to  be  the  plain  meaning  of  this  section  of  the 
Constitution. 

Chapter  121,  Acts  of  1915,  is  not  a  law  specifying 
causes  for  divorce.  It  does  not  deal  with  that  subject 
at  all.  The  statute  only  undertakes  to  regulate  the  pro- 
cedure in  divorce  cases  in  the  two  largest  counties  of 
the  State.  Such  legislation  is  permissible.  This  court 
has  upheld  a  statute  providing  for  the  selection  of  jur- 
ies in  Shelby  and  Davidson  counties.  Turner  v.  State, 
111  Tenn.,  593,  69  S.  W.,  774.  It  is  equally  competent 
for  the  legislature  to  provide  for  divorce  proctors  in 
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these  two  counties.  Both  statutes  regulate  matters  of 
procedure;  such  regulation  appearing  to  the  legisla- 
ture to  be  necessary  in  the  more  populous  coumties. 
See,  also,  Condon  v.  Ualoney,  108  Tenn.,  82,  65  S.  W., 
871 ;  Cook  v.  State,  90  Tenn.,  407,  16  S.  W.,  471,  13  L. 
R  A.,  183;  HaU  v.  State,  124  Tenn.,  235, 137  S.  W.,  500 ; 
Darnell  v.  State,  123  Tenn.,  663, 134  S.  W.,  307. 

It  is  further  argued  that  the  act  of  1915  is  in  viola- 
tion of  section  17  of  article  2  of  the  Constitution,  in 
that  the  body  of  the  act  is  broader  than  the  caption. 
Counsel  point  out  no  part  of  the  statute  as  beyond  its 
title,  and  upon  investigation  the  court  discovers  noth- 
ing contained  in  the  act  that  may  not  fairly  be  includ- 
ed within  the  scope  of  the  caption. 

It  is  next  argued  that  the  statute  contravenes  sec- 
tion 17  of  article  1  of  the  Constitution,  providing  that 
all  courts  shall  be  open,  and  that  justice  shall  be  admin- 
i«tered  without  sale,  denial,  or  delay. 

The  point  of  this  criticism  is  that  by  section  3  of 
this  statute  it  is  provided  that : 

*'It  shall  be  the  duty  of  the  divorce  proctor  to  ac- 
knowledge service  upon  him  on  a  copy  of  every  bill  for 
divorce  which  acknowledgment  of  service  shall  be  in- 
dorsed by  him  upon  the  original  bill  before  the  same 
is  filed  in  any  court  in  his  county  and  no  bill  shall  be 
filed  unless  it  bears  such  acknowledgment  over  the  sig- 
nature of  the  divorce  proctor  with  the  date  of  service.  *  * 

The  argument  is  that  under  this  section  of  the  stat- 
ute no  bill  for  divorce  can  be  filed  without  the  consent 
of  the  divorce  proctor  and  that  it  is  within  the  power 
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of  the  proctor  to  defeat  or  delay  the  suit  of  anyone  en- 
titled to  divorce. 

This  argument  is  not  sound.  The  divorce  proctor 
has  no  discretion  whatever  in  the  matter  of  acknowl- 
edging service  of  bills  for  'divorce.  The  statute  ab- 
solutely requires  him  to  endorse  his  acknowledgment 
on  each  bill  presented  to  him.  If  he  refuses,  mandamus 
would  lie.  If  he  is  contumacious,  the  ouster  law  is 
quite  effective.  . 

It  is  conceivable  of  course,  that  the  divorce  proctor 
might  be  absent  or  might  be  obstinate  and  cause  a 
litigant  some  trouble.  So  the  clerk  of  the  court  might 
refuse  to  file  the  bill  when  presented  to  him,  and  the 
judge  might  refuse  to  hear  the  case.  It  is  not  to  be 
supposed,  however,  that  any  oflBcial  would  willfully 
violate  duties  imposed  upon  him  by  statute.  Such  a 
violent  assumption  cannot  be  made  the  basis  of  a  claim 
that  the  constitutional  rights  of  litigants  have  been  in- 
vaded by  a  statute  imposing  clerical  duties  upon  court 
officials.  This  statute  provides  for  a  divorce  proctor 
and  a  deputy,  and  the  presumption  is  that  one  of  them 
will  always  be  on  hand  to  attend  to  the  duties  of  the 
office  just  as  the  clerk  or  his  deputy  is  always  on  hand 
to  attend  to  the  duties  of  that  office. 

The  sixth,  seventh,  and  eighth  assignments  of  error 
attack  that  section  of  the  statute  providing  that  the 
fee  of  the  divorce  proctor  be  taxed  as  part  of  the  costs. 

It  is  first  said  that  the  divorce  proctor  is  a  State 
officer,  and  that  his  fee  must  be  paid  by  the  State  out 
of  its  treasury.    We  know  of  no  such  constitutional  re- 
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quirements  as  this.  Many  State  officers  are  paid  by 
fees  which  they  themselves  collect.  All  the  clerks  of 
this  court  obtain  their  compensation  from  the  litigants 
in  this  manner.  Likewise  numerous  inspectors  of  var- 
ious sorts,  all  of  whom  are  State  officers,  derive  their 
compensation  from  fees  which  they  themselves  col- 
lect. 

It  is  then  said  that  the  fee  cannot  be  taxed  as  costs 
and  paid  to  the  proctor,  because  this  permits  the  coun- 
ty in  which  the  suit  is  tried  to  levy  a  tax  for  State  pur- 
poses. 

The  answer  to  this  is  twofold.  This  fee  of  the  di- 
vorce proctor  is  not  a  tax.  It  is  not  levied  for  purposes 
of  revenue  at  all.  It  is  assessed  to  pay  the  expenses  of 
litigation  in  divorce  cases.  It  compensates  one  of  the 
officers  of  the  court  for  his  services.  Moreover,  the 
fee  is  not  levied  by  the  county,  but  is  levied  by  the 
State  under  the  direct  terms  of  the  statute. 

It  is  furthermore  insisted  that  allowing  the  success- 
ful party  to  be  taxed  with  the  proctor 's  fee  is  a  taking 
of  that  party 's  property  without  due  process  of  law. 

This  proposition  cannot  be  maintained.  If  a  party 
is  successful  in  a  suit,  then  it  may  be  said  that  the  court 
machinery  has  been  employed  in  his  behalf  and  for  his 
benefit.  It  is  entirely  competent  for  the  legislature 
to  tax  him  with  the  expense  of  such  employment  of  such 
machinery.  We  have  a  number  of  statutes  in  Tennessee 
imder  the  terms  of  which  successful  litigants  may  be 
taxed  with  court  costs.    Since  1835  we  have  had  a  stat- 
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therefore  not  presented.  We  simply  decide  that  the 
replication  did  not  difeclose  a  waiver  by  the  city  of 
the  benefits  of  the  act. 

In  Cole  V.  Seattle,  64  Wash.,  1,  116  Pac,  257,  34  L. 
R.  A.  (N.  S.),  1166,  Ann.  Cas.,  1913 A,  344,  a  waiver  was 
relied  on  where  the  charter  required  the  claim  to  be 
presented  to  the  city  council  and  filed  with  the  clerk. 
The  claim  was  not  so  presented,  and  the  supreme  court 
of  Washington,  in  disposing  of  the  question,  said,  in 
part: 

**  The  •  decided  weight  of  authority  sustains  us  in 
holding  that  provisions  of  this  character  are  reason- 
able, and  that  notice  to  some  other  person  than  the 
person  or  body  designated  in  the  law  is  not  a  suflfcient 
compliance  therewith" — citing  Ft.  Worth  v.  Shero,  16 
Tex.  Civ.  App:,  487,  41  S.  W.,  704 ;  Denver  v.  Salucey, 
5  Colo.  App.,  420,  38  Pac,  1098 ;  Dorsey  v.  Racine,  60 
Wis.,  292,  18  N.  W.,  928;  Whalen  v.  Bates,  19  R.  L, 
274,  33  Atl.,  224;  Curry  v.  Buffalo,  135  N.  Y.,  366,  32 
N.  E.,  80 ;  Seamons  v.  Fitts,  21  R.  I.,  236,  42  Atl.,  863 ; 
Bancroft  v.  San  Diego,  120  Cal,  432,  52  Pac,  712  j 
Bausher  v.  St.  Paul,  72  Minn.,  539,  75  N.  W.,  745;  DaU 
ton  V.  Salem,  139  Mass.,  91,  28  N.  E.,  576 ;  Harris  v. 
Fond  du  Lac,  104  Wis.,  44,  80  N.  W.,  66;  McKenna  v. 
Bates,  19  R.  I.,  610,  35  Atl.,  580,  36  Atl.,  1133;  Doyle 
V.  Duluth,  74,  Minn.,  157,  76  N.  W.,  1029. 

Plaintiff's  declaration  averred  the  date  of  the  injury 
for  which  she  sues*  and  this  date  was  subsequent  to  the 
time  when  the  act  went  into  effect 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 
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William  Wilson  v.  Lizzie  Wilson..  (No.  11.) 
{Jackson,    April  Term,  1916.) 

1.  STATUTES.  Privileges  or  immunities.  Special^  laws. 
Acts  1915,  chapter  121,  providing  foi*  the  appointment  of  divorce 
proctors  in  counties  having  a  population  of  over  100,000,  etc., 
is  not  violative  of  Constitution  article  11,  section  8,  providing 
that  no  law  shall  be  passed  granting  special  rights,  privileges, 
or  immunities,  and  that  only  general  laws  shall  be  passed,  since 
the  legislature  may  pass  special  laws  affecting  particular  coun- 
ties as  governmental  or  political  agencies,  while  legislation 
on  the  subject  of  divorce  chiefly  involves  governmental  and 
political  questions.     {Post,  pp.  701,  702.) 

Acts  cited  and  construed:     Acts  1915,  ch.  121. 

Cases  cited  and  approved:     Redlstricting  Casee,  111  Tenn.,  234; 
Prescott  V.  Duncan,  126  Tenn.,  106;    State  v.  Turnpike  Co.,  181 
'     S.  W.,  683. 

Constitution  cited  and  construed:     Art.  11.  sec.  8. 

134  Tenn.]  (697) 
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2.  DIVORCE.     Statutes.     L«94«lature  divorce.     Statute  appoint- 
ing  proctors.     Constitutionality. 

Said  act  is  not.  violative  of  Constitution  article  11.  section  4.  pro- 
viding that  the  legislature  shall  have  no  power  to  CTant  di- 
vorces, but  may  authorize  the  iceurts  of  Justice  to  grant  them 
for  such  cases  as  may  be  specified  by  general  laws  uniform  in 
their  operation  throughout  the  State,  since  the  statute  does 
not  specify  causes  for  divorce.     {Post,  pp.  702,  703.) 

Acts  cited  and  construed:    Acts  1916,  ch.  121. 

• 

Cases  cited  and  approved:  Turner  v.  State,  111  Tenn.,  593;  Con- 
don V.  Maloney,  108  Tenn.,  82;  Cook  v.  State,  80  Tenn.,  408; 
Hall  V.  State,  124  Tenn.,  235;    Darnell  v.  State,  123  Tenn.,  663. 

Constitution  cited  and  construed:    Art.  11,  sec.  4. 

3.  STATUTES.     Title.     Subject-matter. 

Acts  1915,  chapter  121,  entitled  "An  act  to  create  the  office  of 
divorce  proctor;  to  define  hie  Qualifications,  duties  and  powers; 
to  provide  the  manner  of  his  election,  term  of  office  and  com- 
pensation.'* etc.,  is  not  violative  of  Constitution  article  2,  sec- 
tion 17,  providing  that  statutes  shall  contain  but  one  subject, 
expressed  in  the  title,  in  that  the  body  of  the  act  is  broader 
than  its  title.    {Post,  p.  703.) 

Constitution  cited  and  construed:     Art.  2.  sec.  17. 

4.  CONSTITUTIONAL    LAW.      Divorce.      Courts    to    b«    open. 
Statute. 

Acts  1915,  chapter  121,  «ection  3,  providing  that  it  shall  be  the 
duty  of  a  divorce  proctor  to  acknowledge  service  upon  him  of 
a  copy  of  every  bill  for  divorce,  which  acknowledgment  shall 
be  indorsed  by  him  upon  the  original  bill  before  the  same  is 
filed  in  any  court  in  this  county,  and  no  bill  shall  be 
filed  unless  bearing  such  acknowledgm^it  over  the  proctor's 
signature,  with  the  date  of  service,  is  not  violative  of  Consti- 
tution article  1.  section  17,  providing  that  courts  shall  be  open 
and  justice  administered  without  sale,  denial,  or  delay,  since 
the  proctor  has  no  discretion  whatever  in  the  manner  of  ae- 
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knowledglBg  serrloe  of  bills  for  divorce,  and  must  indorse 
each  bill  presented  to  him— duty  compellable  by  mandamus. 
{Post,  pp.  708.  704.) 

5.  DiVORCE.     Fee  of  divorce  proctor.     Statute.     Constitution- 
ality. 

Acts  1915.  chapter  121.  providing  for  the  appointment  of  divorce 
proctors  in  counties  of  over  100.000  population,  and  that  tho 
fee  of  the  proctors  shall  be  fixed  as  part  of  the  costs,  is  not 
unconstitutional  on  the  ground  that  he  is  a  State  officer  whose 
fee  must  be  paid  by  the  State  out  of  its  treasury;  there  be- 
ing no  such  constitutional  requirement    {Post,  pp.  704,  705.) 

6.  DIVORCE.     Fee  of  divorce  proctor.     Statute.     Constitutional- 
ity. 

Such  provision  is  not  unconstitutional  as  permitting  the  county 
in  which  a  case  is  tried  to  levy  a  tax  for  State  purposes,  since 
the  fee  is  not  a  tax.  and  is  not  levied  by  the  county.  (Post, 
p.  705.) 

7.  CONSTITUTIONAL    LAW.      Costo.      Due   process.      Proctor's 
fees. 

The  provision  of  such  act  that  the  fee  of  the  proctor  be  taxed  to 
the  successful  party  as  part  of  the  costs  is  not  unconstitutional 
as  taking  the  successful  party's  property  without  due  process 
of  law.  since  it  is  proper  for  the  legislature  to  tax  the  sutcessful 
party  to  litif^ation  with  the  expense  of  the  employment  of  the 
court's  machinery,  resulting  in  his  benefit,  while  the  legislature 
may  providje  for  the  taxation  of  costs  of  .litigation  as  it  may 
deem  proper;  the  mattler  of  costs  of  litigation  being  essentially 
statutory.    (Post,  pp.  706.  706.) 

Case  cited  and  approved:  Mooneys  v.  State.  10  Tenn..  578. 

Codes  cited  and  construed:     Sees.  4230.  4945,  6310  (S.). 


ff 


8.    TAXATION.      Uniformity.      Statute.     ''Tax.' 
Such  provision  is  not  violative  of  the  constitutional  provision  as 
to  uniformity  of  taxation:    the  fee  not  being  a  "tax."     (Post, 
p.  706.) 
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amendment,  and  therefore  the  body  is  broader  than  the 
title,  maMng  the  whole  act  void  nnder  article  2,  section 
17,  of  the  Constitution  of  1870 ;  secondly,  that  the  act 
does  not  state,  either  in  its  caption  or  in  the  body  there- 
of, the  title  or  substance  of  the  law  to  be  amended,  as 
required  by  the  section  of  the  Constitution  just  refer- 
red to,  because  Ihe  section  really  amended  was  section 
5432  of  the  Code,  instead  of  sections  5430  and  5431. 
We  shall  consider  these  two  objections  together. 

We  thing  that  the  sections  mentioned  in  the  caption 
were  really  the  sections  amended,  and  not  section  5432. 
Section  5430  reads :  . 

^'Sheriffs  and  jailors  shall  make  out  their  accounts 
for  keeping  prisoners,  in  writing,  specifying  each  item 
and  the  amount  due  therefor  distinctly,  and  having 
first  had  the  same  examined  and  certified. ' ' 

Section  5431 : 

^  'It  is  the  duty  of  the  attorney-general  and  ihe  Judge 
to  inspect  said  accounts,  examining  witnesses,  if  nec- 
essary, touching  the  same,  and,  if  the  charges  are  legal 
to  certify  the  facts  on  such  accounts.*' 

The  subject  of  the  legislation  is  suflSciently  indicated 
by  reference  in  the  caption  to  the  section  numbers  of 
the  Code,  joined  with  the  statement  that  these  sections, 
5430  and  5431,  are  to  be  amended  in  relation  to  jail 
fees.  When  the  term  * '  Code  * '  is  used  in  this  State  it 
always  means  the  Code  of  1858,  the  only  one  we  have 
ever  had.  We  have  had  several  useful  compilations, 
usually  spoken  of  as  ** Thompson  &  Steger's  Code," 
**Milliken  &  Vertrees'  Code,'*  and  "Shannon's  Code," 


7  Thompson]     APRIL  TERM,  1916.  711 

Stovall  T.  Perry. 

all  prepared  since  the  Code  of  1858,  but  they  are  known 
by  all  persons  familiar  with  matters  of  the  kind,  as 
works  of  private  enterprise  merely,  not  Codes  publish- 
ed by  authority.  As  stated,  all  of  these  are  works  of 
merit,  and  very  useful,  and  they  are  constantly  re- 
ferred to  in  our  Reports,  of  late  years  particularly  the 
work  last  mentioned,  because  they  undertook  to  codify 
the  legislation  enacted  subsequent  to  the  Code  of  1858, 
and  to  draw  such  legislation  in  direct  relation  to  the 
provisions  of  the  said  Code.  But  they  are  always  cited 
with  the  name  of  the  author,  while  the  Code  of  1858 
is  always  cited  as  simply  Code,  or  the  Code  of  1858. 
Moreover,  the  various  compilations  referred  to  were 
all  produced  subsequent  to  December  8,  1870,  the  date 
of  the  passage  of  chapter  7  of  the  Acts  of  1870-71. 
•Therefore,  beyond  question,  the  use  of  the  words  '*the 
Code"  indicated  the  Code  of  1858.  The  reference  to 
the  sections  by  their  numbers  was  sufficient  to  indicate 
their  contents,  since  * '  the  Code '  *  was  but  a  single  act ; 
its  name,  with  its  section  number,  must  always  lead 
xmerringly  to  the  contents  of  any  section  cited.  There- 
fore by  the  reference  to  the  section  members  the  legis- 
lation to  be  amended  was  fully  recited.  But  it  is  con- 
tended that  those  sections,  when  examined,  relate  to  a 
subject  different  from  that  which  is  legislated  on  in 
the  body  of  the  Acts  of  1870-71.  They  relate  to  jail 
fees,  and  that  is  sufficient.  It  is  true  the  legislation 
therein  contained  is  directed  only  to  the  making  out, 
examination,  and  certification  of  such  fees,  but  the 
sections  are  embraced  under  a  general  heading,  ''Of 
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the  Compensation  of  Jailor/'  at  the  beginning  of  the 
* '  article ' '  or  chapter  division  nnder  which  they  appear, 
and  they  are  a  part  of  the  Code,  and  are  to  be  viewed 
as  such.  An  amendment  of  a  section  of  the  .Code  is  an 
amendment  of  the  Code  itself.  The  sections  then, 
when  considered  for  purposes  of  amendment,  are  not 
to  be  viewed  out  of  their  setting.  They  usually  cover 
only  a  small  part  of  the  general  subject  which  embraces 
them,  that  subject  itself  a  part  of  a  general  scheme^of 
legislation.  It  is  not  proper  therefore  to  treat  the  par- 
ticular aspect  of  a  general  subject  legislated  about  in 
a  section  of  the  Code  like  the  title  of  an  act,  and  say 
that  the  amendatory  matter  must  be  such  as  could  oi^g- 
inally  have  fallen  under  that  particular  aspect.  K 
this  were  true,  it  would  fall  out  that  a  section  drawn 
with  strict  logical  accuracy,  covering  a  single  point 
under  our  Constitution,  could  not  be  amended.  We 
must  always  take  into  consideration  the  general  sub- 
ject of  which  the  section  forms  a  part  in  its  relation  to 
that  section.  If  the  amendment  offered  falls  within 
such  general  subject,  and  is  itself  related,  though  it 
may  be  remotely,  to  the  special  contents  of  the  section, 
that  is  sufficient.  Now  in  the  case  before  us  the  gen- 
eral subject  is  jail  fees.  While  the  amendatory  mat- 
ter did  not  in  all  of  its  parts,  though  it  did  in  some, 
relate  to  the  special  matters  of  making  out  the  account, 
inspecting,  and  certifying  it,  yet  it  did  altogether  fall 
within  the  general  subject  of  jail  fees,  and,  moreover, 
bore  a  special  relation  to  the  payment  of  such  fees,  to 
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which  eod  the  accounts  were  to  be  made  out,  inspected, 
and  certified. 

Bnt  a  third  objection  is  made  to  the  constitutionality 
of  the  amendatory  act,  on  the  gronnd  that  the  fifth 
section  does  not  fall  within  the  title  of  such  act  This 
is  a  mistaken  view.  The  contents  of  the  fifth  section 
were  merely  incidental  to  the  general  subject,  and  also 
to  the  matter  contained  in  the  prior  sections.  Having 
provided,  in  effect,  that  the  jail  fees  should  be  paid 
monthly  to  the  jailor  or  sheriff,  in  advance  of  the  col- 
lection from  defendants  against  whom  they  had  accru^ 
ed,  it  was  but  a  natural  sequence  that  a  section  should 
be  added  directing  that  these  funds,  when  collected, 
should  be  turned  into  the  county  or  State  treasury,  as 
the  case  might  be. 

The  policy  of  the  act  is  assailed  in  very  vigorous 
terms.  It  is  said  that,  if  the  act  be  held  void,  a  great 
field  will  be  opened  for  fraud  and  "grafting. ' ^  The  act 
has  been  in  force  for  more  than  forty  years,  and  we 
have  heard  of  no  frauds  committed  under  it.  The 
particular  and  special  provisions  laid  down  for  mak- 
ing out  the  account,  inspecting,  and  certifying  it,  in 
our  judgment,  reduce  the  opportunity  of  fraud  to  a 
TTniTiimnTn-  After  passing  the  inspection  of  the  judge 
and  attorney-general,  the  jail  fees  in  county  cases  (the 
only  class  now  before  us)  must  pass  a  third  scrutiny, 
that  of  the  county  judge  or  chairman.  If  the  latter 
officers,  in  the  several  counties  of  the  State,  prove 
themselves  in  any  approximate  degree  as  efSicient  as 
the  able  and  diligent  county  judge  of  Madison  county, 
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there  will  be  practically  no  aveinie  left  through  which 
fraud  can  enter.  Though,  strictly  speaking,  we  have 
in  general  no  concern  with  the  policy  of  an  act,  if  it  be 
a  valid  act,  the  question  of  policy  being  a  matter  for 
the  consideration  of  the  legislature,  still  we  have  deem- 
ed it  proper  to  take  note  of  the  strictures  made,  because 
we  believe  the  policy  which  dictated  the  legislation  is 
sound  and  good.  It  is  both  just  and  humane  because  it 
makes  sure  that  prisoners  shall  receive  the  care  which 
the  law  intends  they  should  have,  and  it  jelieves  sher- 
iffs and  jailors  (men  generally  of  small  means)  of  the 
necessity  of  advancing  money  for  the  State  or  county, 
or  of  going  in  debt  for  supplies. 

It  is  said  the  fees  claimed  in  the  present  case  can- 
not be  allowed  because  there  was  no  judgment  followed 
by  execution  and  nulla  bona  return.  This  is  not  mater- 
ial. The  legislature  had  the  power  to  direct  the  pay- 
ment of  the  jail  fees  in  advance,  to  be  ascertained  in 
the  manner  already  stated,  before  the  entry  of  judg- 
ment. Having  exercised  the  power,  no  one  can  gain- 
say the  act.  No  subsequent  legislation  has  been  called 
to  our  attention,  and  we  have  no  knowledge  of  any, 
indicating  a  different  policy  as  to  county  cases.  Sec- 
tion 1,  subd.  3,  of  chapter  20,  Acts  of  1897,  declares  that 
fees  of  the  kind  we  have  under  examination  here  ^  ^  shall 
be  paid  in  all  cases  as  heretofore.'^ 

It  is  said  at  all  events  the  Acts  of  1870-71  should  not 
be  so  construed  as  to  compel  the  county  to  pay  jail 
fees  in  advance  regardless  of  whether  the  costs  shaU 
be  adjudged  against  the  county  or  the  defendant.    No 
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other  construction  is  possible.  No  question  could  arise, 
of  course,  as  to  costs  finally  adjudged  against  the  coun- 
ty. Section  5  shows  that  the  legislature  had  in  mind 
cases  wherein  the  costs  might  be  adjudged  against  the 
defendants.  Both  aspects  of  the  subject  were  intend- 
ed to  be  covered.  Furthermore,  the  policy  which  dic- 
tated the  act  could  be  satisfied  by  no  other  construc- 
tion. 

It  is  insisted  that  the  act  in  question  was  repealed  by 
Acts  1891,  chapter  22,  and  Acts  1893,  chapter  138, 
amending  the  act  of  1891.  We  have  examined  these 
acts  with  care,  but  have  been  unable  to  find  in  either 
of  them  any  reference  to  jail  fees  in  county  cases. 
There  is  a  reference  in  the  latter  act  to  such  fees  in 
the  dass  of  cases  in  which  the  State  is  liable.  Whether 
as  to  the  latter  class  of  cases  the  act  of  1893  repeals  or 
modifies  the  act  of  1870-71  we  think  we  should  not  con- 
sider in  ihe  present  case,  because  we  have  before  us  now 
only  the  question  of  the  county 's  liability. 

No  error  being  found  in  the  judgment  of  the  trial 
court,  it  is  in  all  things  afSrmed. 

The  county  of  Madison  will  pay  the  costs  of  this 
court  and  of  the  court  below. 
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J.  S.  Bailey  et  al.  v.  J.  W.  Apfebsok. 
{Jackson.    April  Term,  1916.) 

HUSBAND  AND  WIFE.  Deed  by  wife  to  husband. 
Prior  to  Laws  1913,  chapter  26,  giving  married  women  the  same 
rights  as  to  their  property  as  If  single,  real  estate  held  by  a 
married  woman  as  her  general  estate  could  not  be  conveyed  to 
her  husband  by  her  deed,  In  which  he  Joined,  duly  acknowl- 
edged by  privy  examination. 

Acts  cited  and  construed:    Acts  1913,  ch.  26. 

Cases  cited  and  approved:  Nunnely  v.  Doherty,  9  Tenn.,  27; 
Egnew  V.  Cochrane,  39  Tenn.,  320;  Gillespie  v.  Worford,  42 
Tenn.,  638;  Moseby  v.  Partee,  52  Tenn.,  26;  Giffln  v.  GlAn.  37 
S.  W.,  710;  Worrell  v.  Drake,  110  Tenn.,  308;  MoUoy  v.  Clapp, 
70  Tenn.,  586;  State  v.  Russell,  1  Tenn.  Chy.  App.,  564;  Jones 
V.  Ducktown,  etc..  Iron  Co.,  109  Tenn.,  375>;  Gulon  v.  Anderson, 
27  Tenn.,  298;  Corley  v.  Corley,  67  Tenn.,  8;  Abies  v.  Abies, 
86  Tenn.,  339;  White  v.  Wager,  25  N.  Y.,  328;  Wicker  v.  Durr, 
225  Pa..  306. 

Cases  cited  and  distinguished:  Cope  v.  Meeks,  40  Tenn.,  387; 
Welhl  V.  Roberston,  97  Tenn.,  458;  Alexander  v.  Shalala,  228 
Pa.,  297. 

Code  cited  and  construed:     Sec  3753,  4240-4246   (S.). 


FROM  SHELBT 


Appeal  from  the  Chancery  Court  of  Shelby  County 
to  the  Court  of  Civil  Appeals,  and  by  certiorari  to  the 
Court  of  Civil  Appeals  from  the  Supreme  Court. — Wm, 
H.  FiTZHUGH,  Special  Chancellor. 
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B.  P.  Cahy  and  Jno.  Vobdxb  Bbttbqoe^  for  complain* 
ants. 

Jno.  Bbown,  for  defendant. 

Mb.  a.  B.  Gholson^  Special  Judge,  delivered  the 
opinion  of  the  Court. 

The  question  presented  in  this  case  is  whether  or 
not  before  chapter  26,  Xcts  of  1913,  became  operative, 
a  married  woman,  by  deed  in  which  her  husband  joins, 
duly  acknowledged  by  privy  examination,  could  convey 
to  him  real  estate  held  by  her  as  her  general  estate. 

The  act  of  the  General  Assembly  of  North  Carolina, 
in  1789,  ceding  the  territory  which  now  composes  the 
State  of  Tennessee,  provided  that  the  laws  then  in 
force  and  in  use  in  North  Carolina  should  be  and  con- 
tinue in  full  force  in  the  territory  ceded  until  the  same 
should  be  repealed  or  altered  by  the  legislative  au- 
thority of  said  territory.  This  act  of  cession  Vas  ac- 
cepted by  the  Congress  of  the  United  States  April  2, 
1790.    Nvmiely  v.  Doherty,  1  Yerg.,  27. 

By  our  Constitutions,  adopted  in  1796  and  1834,  it 
was  provided  that  all  the  laws  then  in  force  in  the 
territory  previous  to  1796,  and  those  in  Tennessee  pre- 
vious to  1834,  not  inconsistent  with  those  instruments, 
respectively,  should  continue  in  force  until  they  should 
expire,  be  altered,  or  repealed  by  the  General  Assem- 
bly.   Egnew  V.Cochrane,  2  Head,  320. 

In  the  case  of  Cope  v.  Meehs,  3  Head,  387,  Judge 
McKinney,  among  other  things  said : 
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*'By  the  common  law,  the  conveyance  of  a  feme  cov- 
ert, except  by  matter  of  record,  was  absolutely  void. 
The  only  modes  in  which  she  could  convey  her  real 
estate  were  by  fine  and  common  recovery.  2  Kent's 
Com.,  150.  These  methods  of  passing  the  freehold 
estate  of  the  wife  were  never  in  use  in  this  States  The 
act  of  1715,  chapter  28,  substituted  a  deed,  jointly  ex- 
ecuted by  husband  and  wife,  snd  acknowledged  in  the 
from  prescribed,  instead  of  the  common-law  modes  of 
conveyance,  and  in  no  other  way  can  the  wife's  estate 
pass,  under  our  law.  It  is  indispensable  that  the  hus- 
band shall  be  a  party  to  his  wife's  conveyance.  She 
has  no  power,  under  the  statute,  to  convey  by  her  own 
deed;  and  such  a  conveyance  is  simply  a  nullity.  2 
Kent's  Com.,  154;  2  Story's  Eq.  Jur.,  sections  1391, 
1392,  and  notes.  The  reason  why  the  husband  was 
required  to  join  with  his  wife  in  the  conveyance  was 
that  his  assent  might  appear  upon  the  face  of  it,  and 
to  show  he  was  present  to  protect  her  from  imposi- 
tion." 

In  the  case  of  Gillespie  v.  Worford,  2  Cold.,  638,  it 
was  stated  that  by  the  general  principles  of  law  a  mar- 
ried woman  during  coverture  was  disabled  from  enter- 
ing into  any  contract,  respecting  her  real  property, 
either  to  bind  herself  or  to  bind  her  heirs,  and  that  such 
disability  could  be  overcome  only  by  adopting  the  pre- 
cise means,  allowed  by  law  to  dispose  of  her  real  estate, 
as  in  England  by  fine  and  in  America  by  a  solenm  con- 
veyance. This  principle  was  quoted  from  2  Story's 
Equity  Jur.  section  1391.    In  this  case  it  was  held  that 
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a  married  woman  could  not  authorize  a  conveyance  of 
real  estate  by  executing  a  power  of  attorney  either  to 
her  husband  or  to  any  one  else. 

Mr.  Chief  Justice  Nicholson,  in  the  thoroughly  con- 
sidered case  of  Moseby  v.  Partee,  5  Heisk.,  26,  review- 
ing all  the  cases  up  to  that  time,  as  well  as  the  act  of 
1715,  and  all  amendments  thereto,  carried  into  Shan- 
non 's  Code  as  section  3753,  et  seq.,  held  that  a  married 
woman  could  not  bind  herself  to  convey  her  estate  of 
inheritance  by  title  bond,  although  her  husband  joined 
in  the  execution  of  the  instrument,  and  her  privy  ex- 
amination thereto  was  regul^crly  taken.  Special  atten- 
tion is  called  to  the  fact  that  Mr.  Chief  Justice  Nichol- 
son in  that  opinion  considered  the  legislative  construc- 
tion of  the  term,  ** sales  of  land,''  as  well  as  the  judi-i 
cial  construction,  and  stated  that  they  had  been  uni- 
formly the  same. 

Mr.  Chief  Justice  Neil,  when  a  member  of  the  court 
of  chancery  appeals,  rendered  a  very  exhaustive  opin- 
ion in  the  case  of  Gifjfin  v.  Giffin,  37  S.  W.,  710,  review- 
ing in  his  thorough  manner  all  authorities  applicable 
to  the  question  under  consideration,  and  held  that  a 
deed  to  her  general  estate  in  land  executed  by  the  wife 
alone  to  her  husband  was  void,  although  her  privy  ex- 
amination had  been  regularly  taken. 

The  case  of  Giffin  v.  Gifjfin,  supra,  was  quoted  ap- 
provingly by  the  same  learned  judge  in  the  case  of 
Worrell  v.  Drake,  110  Tenn.,  303,  75  S.  W.,  1015,  where- 
in  it  was  again  held  that  a  married  woman  during 
coverture,  by  deed,  duly  signed  and  acknowledged  by 
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her  alone,  could  not  convey  her  general  estate  in  lands 
to  her  husband.  This  case  died,  overruled,  and  held 
as  dictum  the  opinion  of  Judge  McFarland  in  MoUo^ 
V.  Cldpp,  2  Lea,  586,  in  so  far  as  the  latter  ease  treated 
of  the  subject  of  the  general  estate  of  the  wife;  the 
question  before  the  court  in  that  case  being  the  wife's 
power  to  convey  her  separate  estate. 

Learned  counsel  for  complainants  have  insisted  that 
section  3753  of  Shannon's  Code  is  very  broad  and  does 
not  except  a  deed  from  the  husband  and  wife  to  the 
husband,  and  that  in  order  for  this  court  to  hold  that 
such  deed  can  be  made,  it  will  have  to  ingraft  such  ex- 
ception upon  said  section. 

We  find  that  the  acts  of  the  legislature  at  various 
sessions,  carried  into  Shannon's  Code  as  sections  4240 
to  4246,  inclusive,  show  that  it  was  the  legislative  in- 
tention to  give  married  women  certain  additional  rights 
and  powers  over  their  property  when  they  were  aban- 
doned by  their  husbands,  driven  from  their  homes,  or 
were  living  separate  and  apart,  or  where  the  husband 
had  been  ascertained  to  be  insane. 

Section  4246  authorizes  married  women  over  twenty- 
one  years  of  age,  owning  separate  estates,  to  dispose 
of  same  by  deed,  will,  or  otherwise,  as  if  unmarried, 
provided  a  certain  character  of  privy  examination  is 
had,  and  provided,  further,  that  the  power  of  disposi- 
tion is  not  expressly  withheld  in  the  deed  or  will  under 
which  they  hold  the  property. 

Evidently  it  was  the  purpose  of  the  legislature,  in 
passing  these  acts,  to  give  married  women  who  came 
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within  the  classes  mentioned  rights  and  powers  that 
were  not  to  be  extended  to  those  who  did  not  come 
within  such  classes.  It  must  have  been  considered  by 
the  legislature  that  as  to  those  named  in  such  acts  the 
husband  was  not,  or  could  not  be,  present  and  give  his 
assent  thereto  and  protect  his  wife  from  imposition, 
and  that  in  so  far  as  the  wife 's  separate  estate  was  con- 
cerned, it  having  been  given  to  her  as  her  separate  es- 
tate, she  did  not  need  the  advice  and  protection  of  her 
husband,  and  his  assent  to  its  conveyance  was  unnec- 
essary. Moreover,  the  rights  of  the  husband  in  the 
wife's  separate  estate  are  frequently  quite  different 
and  much  less  than  his  rights  in  her  general  estate. 

Where  a  wife  is  the  owner. of  an  estate  in  fee,  the 
husband  has  a  freehold  in  the  land  jure  uxoris.  State 
v.  Russell,  1  Tenn.  Chy.  App.,  554. 

By  marriage  the  husband  gains  an  estate  of  free- 
hold in  the  inheritance  of  his  wife  in  her  right,  which 
may  continue  during  their  joint  lives,  and  may,  by  pos- 
sibility, last  during  his  own  life.  He  is  not,  however, 
solely  seized,  but  jointly  with  his  wife.  The  technical 
phraseology  of  the  common-law  pleaders  to ,  express 
the  interest  of  the  husband  in  the  estate  of  the  wife 
was  "that  the  husband  and  wife  are  jointly  seised  in 
right  of  the  wife.'^  Jones  v.  Ducktown,  etc.,  Iron  Co., 
109  Tenn.,  375,  71  S.  W.,  821;  Guion  v.  Arhderson,  8 
Humph.,  298 ;  Corley  v.  Corley,  8  Baxt.,  8. 

The  husband  has  the  ancient  right,  as  governor  of 
the  family,  to  control  his  wife's  land  held  otherwise 
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than  as  her  separate  estate;  and  therefore  he  may 
dispossess  a  tenant  to  whom  she  has  leased  her  lands 
thus  held  without  his  consent.  Abies  v.  Ahles,  86 
Tenn.,  339,  9  S.  W.,  692. 

It  therefore  can  be  clearly  seen  why,  as  the  law  was 
prior  to  the  act  of  1913,  the  husband  was  a  necessary 
party  as  grantor  in  the  deed  with  his  wife  conveying 
her  general  estate. 

In  the  case  of  WeiM  v.  Rohertson,  97  Teim.,  458,  37 
S.  W.,  274,  39  L.  B.  A.,  423,  in  an  opinion  by  Judge 
Beard,  it  was  said: 

*'The  definition  of  a  deed  that  it  4s  a  writing  sealed 
and  delivered  by  the  parties'  (Coke's  Lit.,  171;  2  BL 
Com.,  295)  makes  it  essential,  for  an  instrument  to  op- 
erate as  such,  that  there  should  be  both  a  grantor  and 
a  grantee.  So  that  a  conveyance  uncertain  as  to  the 
person  intended  as  grantee^  as,  for  instance,  where  a 
grant  is  made  to  a 'neighborhood.'  .  .  .  or  to  one 
who  is  dead  at  the  time  of  its  execution,  ...  or 
to  a  person  purely  fictitious,  ...  is  inoperative 
and  void  (citing  authorities)." 

Many  courts  in  various  States  have  held  it  to  be  the 
general  rule,  where  a  statute  requires  both  the  hus- 
band and  wife  to  join  in  a  deed  of  her  propety,  that  a 
conveyance  by  the  wife  directly  to  the  husband  is  in- 
effective, and  this  upon  the  ground  that  the  husband 
cannot  be  both  grantor  and  grantee.  See  authorities 
cited  in  note  on  page  844,  31 L.  B.  A.  (N.  S.). 

In  the  well-considered  case  of  Alexander  v.  Shalala, 
228  Pa.,  297,  77  Atl.,  554,  31  L.  B.  A.  (N.  S.),  844, 139 
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Am.  St.  Eep.,  1004,  20  Aon.  Gas.,  1330  (under  which 

the  above  note  will  be  fonnd)  it  was  said: 

*  ^  The  controlling  question  in  this  case  is.  Can  a  mar- 
ried woman  when  her  husband  joins  in  the  deed  as  a 
grantor  make  a  valid  conveyance  of  her  real  estate 
directly  to  such  husband  as  grantee  t  While  the  mar- 
ried woman 's  property  acts  of  the  different  States  are 
not  precisely  alike  in  phraseology,  they  are  all  directed 
to  the  same  end;  and,  when  they  contain  such  a  re- 
quirement, such  as  in  the  act  of  June  8,  1893  (P.  L. 
344) ,  that  th^  husband  shall  join  in  the  deed  of  the  wife, 
the  thought  seems  to  be  general  (where  the  point  has 
been  raised)  that  a  direct  conveyance  from  the  wife  to 
the  husband  is  void  even  though  joined  in  by  him  (cit- 
ing authorities).  And  it  has  been  so  held  in  New  York 
under  a  statute  which  did  not  contain  the  requirement. 
White  V.  Wager,  25  N.  Y.,  328.  It  is  true  that  in  a  num- 
ber of  jurisdictions  the  opposite  rule  hha  been  adopted 
(citing  authorities),  but  the  statutes  in  those  States  ,do 
not  require  the  husband  to  join  in  the  deed. 

^^The  common  law  considered  the  husband  and  wife 
so  nearly  one  that  the  husband  could  neither  directly 
convey  to  his  wife  nor  be  a  direct  grantee  from  her.  21 
Cyc,  1284,  1291.  To  render  such  a  conveyance  from 
the  wife  to  the  husband  valid,  the  statute  must  not  only 
Expressly  confer  the  power  upon  her,  but  it  must  there- 
by remove  his  common-law  disability  (citing  authori- 
ties). And  the  fact  that  a  valid  conveyance  can  be 
made  indirectly  through  the  medium  of  a  third  person 
will  not  alter  the  rule  (citing  authorities).    However 
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interesting,  it  will  serve  no  nsefnl  purpose  to  theorize 
upon  this  subject.  The  question  is  one  of  public  policy 
fer  the  lawmaking  power  of  the  State,  and  up  to  this 
time  our  legislature  has  not  seen  fit  to  ^p  as  far  as  the 
appellees  contend.  In  Wicker  v.  Durr,  225  Pa.,  305, 
74  Atl.,  64,  a  married  woman  made  and  delivered  a 
deed  to  her  husband,  signed  by  herself  alone,  and  we 
held  it  void,  saying:  *The  acts  of  1848  and  1893,  ma- 
terially enlarged  a  married  woman's  control  of  her 
separate  estate,  but  they  leave  undisturbed  the  mode 
of  its  exercise  in  a  conveyance  of  her  real  estate. '  We 
are  of  opinion  that  there  is  no  statute  in  Pennsylvania 
which  authorizes  or  permits  a  direct  conveyance  of  the 
wife 's  real  estate  to  her  husband,  and  the  deed  in  ques- 
tion should  have  been  held  unauthorized  and  void. ' ' 

Alexander  v.  ShcUdla,  31  L.  B.  A.  (N.  S.),  pages 
845,  846,  847. 

It  will  be  seen  from  the  case  just  quoted,  from  the 
authorities  therein  cited,  as  well  as  those  cited  in  the 
note  under  it,  that  the  great  weight  of  authority  in  all 
the  States  is  to  the  effect  that  in  those  States  where 
the  statute  requires  that  the  husband  join  his  wife  in 
conveying  her  general  estate,  she  cannot  execute  a 
valid  deed  therefor  to  her  husband,  even  though  he 
joins  with  her. 

It  will  be  observed  from  the  rule  announced  in  Mose- 
by  V.  Partes,  5  Heisk.,  26,  supra,  as  well  as  many  sub- 
sequent cases  in  Tennessee,  following  the  rule  therein 
laid  down,  that  the  disability  of  a  married  woman  can 
only  be  overcome  by  adopting  the  precise  means  al- 
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lowed  by  law  to  dispose  of  her  real  estate.  She  has 
power  to  convey,  but  only  in  a  specific  mode,  and  no 
conveyance  by  her  can  be  valid  that  does  not  strictly 
pursue  the  mode  pointed  out  by  statute  for  the  execu- 
tion of  such  power. 

However  much  we  might  wish  to  hold  otherwise,  we 
are  of  opinion  that  it  was  not  the  legislative  purpose  in 
this  State  to  authorize  a  married  woman,  even  though 
joined  by  her  husband,  with  proper  certificate  of  privy 
examination,  to  convey  her  general  landed  estate  to 
her  husband.  We  are  further  of  opinion  that  until  so 
authorized  by  the  legislature,  such  power  does  not  ex- 
ist. The  question  involves  a  property  right  which  has 
come  down  to  us  with  our  titles  to  real  estate,  and  we 
do  not  feel  that  we  have  the  authority  to  disturb  it. 

We  therefore  hold  that  the  deed  in  question,  executed 
by  Mrs.  Apperson  to  her  husband  on  September  28, 
1908,  was  void  and  ineffectual  to  convey  title  to  him 
in  the  land  described  therein. 

The  other  questions  involved  in  this  case  having  been 
disposed  of  orally  against  the  contention  of  the  com- 
plainants, the  writ  of  certiorari  is  denied. 
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ABATEMENT  AND  REVIVAL 

Pendency  of  another  suit, 

A  bill  to  set  aside  a  decree  In  a  former  case  as  a  cloud  on  com- 
plainant's title  to  real  estate  would  not  be  abated  by  the  pen- 
dency of  a  suit  filed  by  the  defendant  against  complainant  in 
an  attempt  to  deralgn  title  to  the  land  claimed  by  defendant 
under  the  same  decree,  as  complainant's  right  to  cancel  the 
decree  as  a  cloud  was  not  inyolved  in  the  other  suit  Coal  d 
Lumber  Co  v.  Patton,  556. 

ABDUCTION 

1.  Elements.     Married  woman. 

Shannon's  Code,  sec.  6462,  making  it  a  felony  to  take  any  female 
from  her  father,  mother,  guardian,  or  other  person  having  the 
legal  charge  of  her  for  the  purpose  of  prostitution,  does  not 
cover  the  abduction  of  a  married  woman  from  her  husband. 
Btate  V,  Davidson,  482. 

2.  "Legal  charge:* 

A  husband  is  not  a  person  having  the  "legal  charge"  of  his 
wife  within  section  6462,  Shannon's  Code.    lb. 

ACTIONS— RIGHT  AND  CAUSE 

1.  Theaters  and  shotos.     Action  for  personal  injuries.     Question 

for  jury. 
In  an  action  for  personal  injuries  by  the  patron  of  an  amuse- 
ment device  at  a  State  fair  against  the  fair  association,  its 
general  concessionary,  and  the  latter's  subconcessionary,  where 
plaintiff's  ticket  purported  to  be  issued  by  the  general  con- 
cessionary, the  question  whether  he  or  the  subconcessionary 
was  the  immediate  operator  of  the  device  was  for  the  jury. 
Hartman  v.  State  Fair  Ass'n,  149. 

2.  Pleading,    Separate  statement  of  causes  of  action.    Joinder, 

The  common-law  and  the  statutory  causes  of  action  for  per- 
sonal injury  on  railroad  crossings  may  both  exist  in  the 
same  case,  but  it  is  required  that  they  shall  each  be  presented 
in  separate  counts.    Railroad  v.  McMillan,  490. 
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ACTIONS— RIGHT  AND  CAUSE— Continued. 

3.  Death,    Right  of  action. 

The  right  of  action  under  Shannon's  Code,  sec.  1674,  subsecs. 
2,  3,  and  4,  and  sections  1575  and  1576,  for  injury  from  ac- 
cident or  collision  on  a  railroad  track,  is  that  of  the  deceased. 
Railroad  v.  McMillan,  490. 

ACTS  CITED  AND  CONSTRUED 

1715,  ch.  27,  sec.  6.    Limitation  of  actions.    Voluntary  nonsuit 

New  action.     Statute.    "Reversed."    Railroad  v.  Bolton,  447. 
1789,  ch.  3.   States.     Boundaries.     Establishment     Powers  of 

court.    McCarty  v.  Luw,ber  Co.,  36. 
1796,  ch.  18.    States.      Boundaries.    Establishment.    Powers  of 

court.    2&. 
1805,  ch.  47.     States.     Boundaries.     Establishment.    Powers  of 

court.    16. 

1819,  ch.  28,  sec.  3.  Limitation  of  actions.  Voluntary  nonsuit 
New  action.    Statute.  "Reversed."  Railroad  v.  Bolton,  447. 

1820,  ch.  22.  States.  Boundaries.  Establishment  Powers  of 
court    McCarty  v.  Lumber  Co.,  35. 

1832,  p.  58.     States.    Boundaries.    Establishment     Powers    of 

court.    Ih. 
1839-40,   ch.    82.    Embezzlement.     Defenses.    Statute.      Return 

by  sureties,    (^ole  v.  State,  645. 
1865-67,   chs.   36",    40,    sec.   10.    Bastards.    Inheritance.     "Any 

woman."  Presumption.    Tigert  v.  Well*,  144. 
1871,  ch.  56,  sec.  3.     Abduction.     Elements.     Married  Woman. 

State  V.  Davidson,  482. 
1877,  Qh.  31,  sec.  5.    Corporations.     Foreign  corporations.     In- 
solvency.   Morgan  Bros.  v.  Coal  d  Iron  Co.,  228. 
1881,  ch.  347.    States.    Boundaries.    Establishment    Powers  of 

court    McCarty  v.  Lumber  Co.,  36. 
1885,  ch.  80.  States.     Boundaries.     Establishment   Powers  of 

court    lb. 
1887  (Cong.),  ch.  104.    Courts.    Conflicting  Jurisdiction.    State 

courts  and  federal  courts.     Injunction.     Coal  dt  Iron  Co.  t. 

Railroad,  221. 
1891,   ch.   22.     Statutes.     Title   of   acts.     Counties.     Prisons. 

Stovall  V.  Perry,  707. 
1891,  ch.  123.     Costs.     Maintenance  of  prisoners.     Liability  of 

State.    Statute.    Davidson  v.  Oibson  Co.,  526. 
1893,  ch.  129,  sec.  1.     Rape.     Statutory  rape.     "Attempt"     In- 
dictment.   McEwing  v.  State,  649.  ^ 
1897,  ch.  20,  sec.  1,  subsec.  3.    Statutes.    Titles  of  acts.    Counties. 

Prisons.    Stovall  v.  Perry,  707. 
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1899,  ch.  94.  Banks  and  banking.  Payment  of  checks.  Forged 
endorsements.    Shuttle  Co.  v.  Nat.  Bank,  379. 

1899,  ch.  94,  sec.  125.  Alteration  of  instruments.  Notes. 
Filling  in  date.    Implied  authority.    Holman  v.  Higgins,  387. 

1901,  ch.  19.  Rape.  Statutory  rape.  "Attempt."  Indictment. 
McEwing  v.  Btate,  649. 

1901,  ch.  141.  Appeal  and  error.  Presentation  of  grounds  of 
review  in  court  below.  Necessity.  Motion  for  new  trial. 
Insurance.  Fire  insurance.  Penalties.  Agreements.  De 
Rossett  Hat  Co.  v.  Fire  Ins.  Co.,  199. 

1905,  ch.  233.  Statutes.  Title  of  act  Sufficiency.  Riggins  y. 
Tyler,  577. 

1905,  ch.  480.  Statutes.  Subjects  and  titles  of  acts.  Constitu- 
tional restrictions.    Hamilton  Nat.  Bank  v.  Amater,  537. 

1907,  ch.  457,  sec.   2.    Equity.    Decree  pro  confesso.    Pleading 

statute.  Edington  v.  Ins.  Co.,  188. 

1907,  ch.  602,  sec.  30.  Taxation.  Reassessment.  Fraud  of 
owner.  Presumption.    Statute.    Eastland  v.  Bneed,  599. 

1908,  ch.  149.  Death.  Federal  employers'  liability  act  Damages. 
Railroad  v.  Anderson,  666. 

1911,  ch.  36.     Rape.     Statutory  rape.     "Attempt."*  Indictment. 

McEwing  v.  Btate,  649. 
1913,  ch.   22.     Municipal   corporations.       Officers.       Elections. 

Right  to  election.    State  eserrel.  v.  Howell,  93. 

1913,  ch.  22.  Municipal  corporations.  Officers.  Ouster  act 
.Applicability.    State  ex  rel.  v.  Howse,  67. 

1913,  ch.  22,  sees.  27,  39.  Municipal  corporations.  Fiscal 
management  Separate  funds.  Board  of  park  commissioners. 
Power  to  sue.    Bd.  of  Park  Comm.  v.  Nashville,  612. 

1913,  ch.  26.  Husband  and  wife.  Deed  by  wife  to  husband. 
Bailey  v.  Apperson,  71€. 

1913,  ch.  55.  Constitutional  law.  Municipal  corporations.  Class 
legislation.  Classification.  Unreasonable  classification.  White 
y.  Mayor  d  City  Council  of  Nashville,  688. 

1915,  ch.  11.  Appeal  and  error.  Assignment  of  error.  Sufficien- 
cy. Jury.  Jury  trial.  Right  to  "summary  proceeding." 
Municipal  corporations.  Ouster  of  Mayor.  Defenses.  Evi- 
dence.   State  ex  rel.  v.  Howse,  67. 

1915,  ch.  11.  Mynicipal  corporations.  Ouster  proceedings.  ''Oust" 

"Office."  ^^a'e  ex  rel.  v.  Crump,  121. 

1915,  ch.  28.  Statutes.  Title  of  act  Sufficiency.  Riggins  y. 
Tyler,  577. 
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1915,  ch.  121.    Statutes.    Privileges  or  immunities.    Special  law. 

Divorce.     Legislative  divorce.     Statute  appointing  proctors. 

Constitutionality.    Wilson  v.  WiUon,  697. 
1915,  ch.  184.    Counties.    Funds.    Establishment  of  communities. 

Constitutional  provisions.    Ferguson  v.  Tyler,  25. 

ADJACENT  LANDOWNERS 

See  Damagbs 

APPEAL  AND  ERROR. 

1.   Assignment  of  error.    SuffhHency. 

An  assignment  of  error  complaining  that  the  court  erred  in  not 
holding  a  statute  unconstitutional,  but  not  pointing  out  any 
grounds,  is  too  general  for  consideration.  State  ex  reh  v. 
HotDse,  67. 

2.  Review.    Trial  hy  court. 

Where  a  cause  is  tried  by  the  Judge  without  a  Jury,  the  Judg* 
ment  must  be  affirmed  on  appeal  if  there  is  any  evidence  on 
which  it  can  be  sustained.    People's  Nat.  Bank  v.  Swift,  176. 

3.  Review.    Trial  by  court. 

On  trial  *by  a  court  wUhout  a  Jury,  the  appellate  court  wUl  take 
that  view  of  the  evidence  most  favorable  to  the  prevailiAg 
party.    I&. 

4.   Review.    Decree  pro  confesso. 

In  reviewing  a  Judgment  entered  against  defendant  pro  confesso 
after  its  failure  to  answer,  the  bill  should  be  construed  at 
least  as  favorably  as  when  tested  by  demurrer  or  motion  to 
dismiss;  that  is,  the  court  should  make  every  reasonable  pre- 
sumption in  favor  of  the  bill,  which  must  be  sustained  if, 
upon  critical  examination  of  the  facts  stated,  there  is  a  pos- 
sibility that  the  action  may  be  sustained — it  being  the  policy 
of  the  courts  to  give  every  complainant  an  opportunity  to  be 
heard  on  the  merits  when  any  equity  appears  in  the  bill, 
though  defectively  stated.    Edington  v.  Ins.  Co.,  188. 

5.  Presentation  of  grounds  of  review  in  court  below.  2fec€99ity, 
Motion  for  new  trial. 
Under  court  Rule  5  (126  Tenn.  723,  160  S.  W.  ix),  declaring  that 
error  occurring  or  committed  on  the  trial  of  a  case  will  not 
constitute  ground  for  a  reversal  unless  it  be  specifically  stated 
in  the  motion  for  new  trial,  an  assignment  complaining  of  the 
overruling  of  defendant's  objection  to  trial  by  Jury  cannot  be 
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reriewed  where  the  objection  was  not  made  a  ground  in  the 
motion  for  new  trial.  De  Rossett  Hat  Co.  v.  Fire  Ins.  Co.,  199. 

6.   Review.    Harmless  error. 

The  submission  of  such  immaterial  issues  and  the  receipt  of 
considerable  evidence  thereon  was  prejudicial,  for  it  placed 
the  insurers  in  the  attitude  of  affirming  a  state  of  facts  which 
!  they  could  not  hope  to  prove,    lb. 


I  7.   Conflicting  jurisdiction.    Presentation  of  question. 

The  objection  to  Jurisdiction  of  the  State  courts  of  a  general 

!  creditors'  bill  because  of  compiencement  of  bankruptcy  pro- 

ceedings against  the  defendant  should  be  presented  in  the 
trial  court,  and,  if  overruled,  an  appeal  taken  from  the  de- 
cision. Morgan  Bros.  v.  Coal  d  Iron  Co,,  228. 

8.   Evidence.    Other  sales.    Discretion.    Review. 

The  extent  to  which  other  sales  of  land  are  admissible  to  prove 
the  value  of  the  land  in  controversy,  in  proceedings  in  emi- 
nent domain,  with  regard  to  the  degree  of  similarity  of  sit- 
uation and  circumstances  necessary  to  give  such  sales  suf- 
'  flcient  probative  value,  is  largely  within  the  trial  court's 

discretion,  but  such  discretion  is  not  unlimited,  and  will  in 
proper  cases  be  reviewed  on  appeal.    Railroad  v.  Hinds,  293. 

9.  Eminent  domain.  Damages.  Appeal.  Defective  hond.  Motion 
to  dismiss  appeal.  Laches. 
In  a  railroad's  condemnation  preceeding,  plaintifT  appealed  from 
the  report  of  the  Jury  of  view,  and  obtained  an  order  to  take 
possession  upon  giving  bond.  Defendant  landowners  also  ex- 
cepted on  the  ground  that  the  award  was  inadequate,  and,  the 
exceptions  being  overruled,  took  an  appeal,  which  was  granted 
in  the  name  of  all  the  defendants  on  condition  that  they  file 
an  appeal  bond  for  costs.  Some  three  years  later,  when  the 
case  came  up  for  trial,  the  parties  stipulated  that  the  only 
question  was  the  value  of  the  land  taken  and  the  amount  of 
damages.  After  a  month's  trial,  involving  the  examination  of 
fifty  witnesses,  and  after  the  testimony  was  closed  and  the 
case  fully  argued,  plaintift  moved  to  dismiss  the  appeal  be- 
cause defendants'  appeal  bond  had  not  been  executed  by  all 
the  parties  defendant.  Plaintiff  admitted  discovering  the 
defect  two  weeks  previous  to  the  time  of  making  the  motion. 
Held,  that  the  motion  was  properly  overruled  because  it  came 
too  late.    Ih. 
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10.  Eminent  domain.    Damages.    Defective  bond.   Amendment.  Dis- 

cretion. 
Under  such  circumstances  it  was  a  proper  exercise  of  the  trial 
court's  discretion  to  allow  defendants  to  amend  such  bond  by 
the  insertion  of  the  necessary  names.      Ih. 

11.  Harmless  error.    Oross-examination. 

Where,  in  a  railroad's  condemnation  proceeding,  plaintiif's  wit- 
.  ness  testified  that  defendant's  land  would  be  benefited  by  the 
railroad  because  it  could  be  used  for  factory  sites,  permitting 
defendant  to  prove  by  the  witness  on  cross-examination  that 
the  railroad  was  a  departmental  line  of  a  trunk  line  road,  to 
be  used  to  transport  fast  through  freight  trains  around  the 
city  without  entering  the  terminals,  from  which  it  would  be 
inferred  that  there  would  be  no  stops  made  on  plaintiff's  land, 
was  harmless  error,  where  it  was  not  contended  that  there 
were  any  incidental  benefits  to  defendant  landowner,  and  no 
controversy  existed  as  to  the  right  of  condemnation.    lb. 

12.  Specification  of  error.    InsufUdency. 

The  specification  of  error  that  in  such  proceeding  the  court  per- 
mitted defendant  to  cross-examine  a  witness  and  require  him 
to  detail  what  had  been  done  with  a  tract  of  land  near  an* 
other  city,  and  that  he  was  further  allowed  to  tell  how  the 
tract  Involved  in  the  case  at  bar  could  be  platted  for  residence 
seekers,  etc.,  was  insuflicient  under  supreme  court  rule  14. 
subd.  3  (126  Tenn.,  722,  160  S.  W.  ix),  that  a  specification  on 
the  admission  or  rejection  of  evidence  must  quote  the  full 
substance  thereof,  with  a  citation  of  the  record  where  the 
evidence  and  ruling  may  be  found.    Ih. 

13.  Specification  of  error.    Insufficiency. 

The  further  specification  that  the  court  permitted  defendant  to 
assume  that  the  witness  was  arguing  the  case  with  him  and 
was  evincing  partiality,  whereupon  the  court  stated  that  the 
questions  asked  were  proper,  was  insufiScient  for  the  same 
reason,  since  such  statement  was  not  a  statement  of  the  sub- 
stance of  such  questions,  but  merely  the  conclusion  of  coun- 
sel as  to  their  effect.    Ih. 

14.  Certiorari.    Petition.    Specification  of  error.    Evidence.    Defec- 

tive assignment. 
On  certiorari  to  review  the  judgment  of  the  court  of  civil  ap- 
peals in  condemnation  proceeding,  the  specification  of  error 
that  the  court  allowed  defendant  to  testify  that  inferior  build- 
ings adjacent  to  the  neighboring  park  would  not  detract  from 
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the  value  of  defendants'  property,  nor  prevent  the  park  from 
contributing  to  the  deBirabtUty  of  defendants'  land  as  a  resi- 
dence district,  held  Insufficient,  where  there  was  no  state- 
ment of  objections  made  to  the  evidence  and  no  reason 
given  showing  a  prima  facie  case  of  error,  as  required  by 
supreme  court  rule  12  (126  Tenn.,  720,  160  S.  W.  vlii),  re- 
I  latlng  to  petitions  for  certiorari  to  remove  cases  from  the 

!  civil  court  of  appeals  to  the  supreme  court  for  review,    Ih, 

15.  Harmless  error,     Orosa-examination,     Improper  statement   fry 

court. 
Where,  In  such  proceeding,  a  witness  to  incidental  damages, 
when  cross-examined  by  plaintiff  as  to  how  he  arrived  at  a 

'  certain  amount  as   representing  the  damages,   persistently 

answered  that  he  thought  such  figure  was  correct,  it  was 
harmless  error  for  the  trial  court,  in  stopping  such  cross- 

I  examination,  to  remark  that  the  witness  had  answered  a 

number  of  times  that  such  was  his  estimate,  and  that  it  was 
not  perceived  how  he  could  answer  it  in  any  other  way.    lb, 

16.  Review.    Matters  not  necessary  to  decision. 
Where  the  facts  found  by  the  jury  are  sufficient  to  support  the 

judgment  rendered,  the  court  on  appeal  need  not  consider 
whether  the  successful  party  would  be  entitled  to  new  trial 
on  another  finding  of  fact  made  adversely  to  him.  Madison 
Trust  Oo.  V.  Btahlman,  402. 

17.  Exclusion  of  evidence.     Objections  in  lower  court. 
The  action  of  the  trial  court  in  erroneously  excluding  evidence 

will  not  be  upheld  because  the  court  can  see  that  it  is  incom- 
petent on  some  other  ground  than  that  on  which  the  ob- 
jection was  made;  as  incompetency  not  objected  to  Is  waived. 
Railroad  v.  McMillan,  490. 

18.  Harmless  error.    Exclusion  of  evidence. 
In  such  action  error  in  the  exclusion  of  such  admissions  of  the 

deceased,  not  presented  by  any  other  testimony  in  such  a 
strong  light  as  that  contained  in  the  testimony  of  the  wit- 
nesses, in  view  of  the  fact  that  his  contributory  negligence, 
while  not  barring  the  action,  mitigated  the  damages,  and,  in 
view  of  a  verdict  of  |5,000,  was  very  material,  and  was  pre- 
judicial error.    lb. 

19.  Homicide.    Prejudicial  error.    Instructions. 
The  giving  of  such  charge  was  prejudicial  where  defendant,  who 

was  the  only  living  witness  to  the  homicide,  testified  that 
when  deceased  stated  that  he  would  get  down  from  his  wagon 
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and  settle  the  difficulty  defendant  was  walking  away  and  re- 
plied, "Get  off/'  not  knowing  there  was  to  be  a  fight,  but  sup- 
posing so,  and  that  he  thereupon  looked  around  and  saw  de- 
ceased picking  up  rocks  to  throw  at  him,  and  picked  up  one 
himself  and  threw  it  just  as  deceased  was  in  the  act  of  throw- 
ing, which  rock  struck  and  killed  deceased,  since  under  that 
eyidence  it  was  for  the  jury  to  determine  whether  there  was 
a  mutual  intent  to  fight  with  rocks.    Gfill  t.  State,  691. 

ALTERATION  OF  INSTRUMENTS 

Notes,    Filling  in  date.    Implied  authority. 
Where  the  makers  of  a  note,  other  than  C,  for  whose  benefit 
it  was  made,  gave  it  to  him  to  negotiate,  with  place  for  the 

payee's  name  blank,  and  the  date  "July ,"  they  gave  him 

implied  authority,  not  merely  to  fill  in  the  name  of  whoerer 
should  become  the  payee,  but  the  date  of  the  actual  deliTery 
to  the  payee,  so  l<mg  as  it  was  done  in  a  reasonable  time,  so 
that  filling  in  such  date,  September  1st,  at  his  direction,  was 
not  an  alteration.    Holman  v.  Higgins,  387. 

ASSIGNMENTS 

Payment  of  checks.  Liability  of  hank. 
Negotiable  Instruments  Law  (Laws  1899,  ch.  94)  sec.  189,  under 
which  a  check  does  not  operate  as  an  assignment  of  any  part 
of  the  fund  to  the  credit  of  the  drawer,  so  that  the  bank  Is 
not  liable  to  the  holder  until  it  accepts  or  certifies  the  check, 
does  not  prevent  an  appropriation  of  the  fund  in  the  bank  by 
the  parties  to  a  check  to  meet  its  payment  when  such  ap- 
propriation is  brought  to  the  attention  of  the  bank  before  It 
has  paid  out  the  money.  People's  Nat.  Bank  ▼.  Btoift,  175. 

BAIL 

1.   Sureties.    LiaMlity, 

Shannon's  Code,  section  7065,  authorizes  the  clerk  of  the  court 
to  issue  a  capias  after  indictment  when  defendant  is  not  In 
actual  custody  or  has  not  been  bailed.  Section  7149  et  seq., 
provides  that  after  defendant  has  given  bail,  the  court  may  or- 
der him  to  be  again  arrested,  when  upon  the  finding  of  the 
indictment  the  court  deems  the  bail  taken  Insufficient,  etc; 
but  the  order  for  arrest  and  recommitment  shall  recite  gen- 
erally the  facts  upon  which  it  is  founded.  Accused,  who  was 
arrested  under  a  magistrate's  warrant  on  charge  of  murder 
and  bound  over  to  the  criminal  court,  gave  a  ball  bond  con- 
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ditloned  that  he  appear  at  the  next  term  of  court  and  not 
depart  the  court  without  leave.  At  the  next  term  an  in- 
dictment was  returned,  and  at  a  succeeding  term  accused 
failed  to  appear.  After  the  indictment  was  found,  the  clerk 
of  the  court  issued  a  capUis  under  which  accused  was  arrest- 
ed, but  he  escaped  from  the  custody  of  the  Sheriff.  Held,  that 
as  the  second  arrest  under  the  capias  issued  by  the  clerk 
was  invalid,  the  sureties  on  accused's  bail  bond  were  not 
discharged  and  were  liable  for  his  nonappearance.  Bu$9ell 
V.  State,  640. 

2.  Criminal  prosecutions.  Construction.  **Final  termination  of 
the  case.** 
A  bond  conditioned  that  the  principal  appear  at  the  trial  court 
at  a  fixed  day  to  answer  the  charge  of  murder,  and  not  do* 
part  therefrom  without  leave,  and  appear  from  term  to  term 
until  the  final  termination  of  the  case,  binds  the  sureties  for 
defendant's  appearance  only  until  the  final  sentence  in  the 
trial  court;  the  final  termination  of  the  case  being  its  final 
termination  in  that  court,  and  not  its  termination  on  appeal 
or  after  remand.    Beasley  v.  Btate,  660. 

8.   Criminal  prosecutions.    Extension  by  court. 

While  the  trial  court  may  defer  final  sentence  on  a  principal 
who  has  been  convicted  of  a  felony,  and  thereby  permit 
him  to  remain  at  liberty  on  his  bond  for  appearance  at  the 
trial  court  while  he  is  securing  bail  for  appeal,  it  cannot 
pass  final  sentence  on  him,  and  then  without  consent  of  his 
sureties  permit  him  to  stand  on  his  trial  court  bond  for  his 
appearance  in  the  supreme  court    lb. 

BANKRUPTCY 

Conflicting  jurisdiction.    State  and  federal  courts. 

The  commencement  of  a  bankruptcy  proceeding  against  a  cor- 
poration,  in  which  there  has  been  no  adjudication  of  bank- 
ruptcy and  no  receiver  appointed,  is  insufilcient  to  deprive 
the  State  court  of  jurisdiction  of  a  general  creditors'  bill 
against  the  corporation.    Morgan  Bros.  v.  Coal  d  Iron  Co.,  228. 

See  Debtob  aitd  Cbedftob 

BANKS  AND  BANKING 

1.  Depositors.    Relation  between  bank  and  depositor. 

The  relation  between  bank  and  depositor  is  that  of  debtor  and 
creditor,  so  that,  where  at  the  time  of  the  death  of  a  depositor 
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the  bank  holds  his  note.  It  may  set  off  the  amount  thereof 
against  his  deposit,  though  the  note  is  not  yet  due,  regardless 
of  whether  the  bank's  right  be  regarded  as  a  lien  or  not  Con- 
quest y.  Broadtoay  Nat  Bank,  17. 

2.  Bankruptcy.    Depositors,    Relation  "between  "bank  and  deposit- 

ors. 
The  same  right  extends  to  the  bank  as  against  the  assignee  for 
the  benefit  of  creditors  of  the  depositor  or  against  his  trustee 
in  bankruptcy.    Ih. 

3.  Depositors.    Relation  between  bank  and  depositors. 

The  same  right  extends  in  case  of  insolvency  of  the  depositor 
to  unmatured  debts  against  the  administrator  of  the  depositor. 
lb. 

4.  Relations  with  depositors.    Setoff  of  debts  to  bank.    Rights  of 

widow. 
A  bank  cannot  be  deprived  of  the  right  to  set  off  against  the 
estate  of  a  decedent  depositor  the  amount  of  a  note  held  by 
It  against  him  by  the  assignment  of  the  deposit  to  the  widow 
as  her  year's  support,  since  she  claims  through  her  husband. 
lb. 

5.  Payment  of  checks.    Liability  of  bank. 

Where  the  drawer  and  payee  of  a  check  agreed  that  the  check 
should  be  paid  from  the  proceeds  of  drafts  drawn  on  third 
parties  through  the  defendant  bank,  on  whom  the  check  was 
drawn,  and  the  bank  on  being  Informed  of  the  arrangement 
told  them  to  send  the  check  in,  and  that  as  soon  as  the  draft 
would  come  the  check  would  be  paid,  the  bank  was  estopped 
to  deny  that  enough  of  the  proceeds  of  the  draft  had  been 
appropriated  to  pay  the  check.  People^s  Nat.  Bank  v.  Stoift, 
175. 

6.  *'Acceptance**  of  check.    Retention  by  bank. 

A  bank  was  Informed  on  December  31,  1912,  that  a  check  had 
been  drawn  upon  it,  and  that  the  parties  thereto  had  agreed 
that  it  was  to  be  paid  out  of  the  proceeds  of  a  certain  draft 
which  had  been  drawn  on  a  third  party  through  the  bank,  and 
the  bank  agreed  to  the  arrangement,  and  the  check  was  sent 
to  it  immediately,  and  on  February  11,  1913,  the  bank  re- 
ported that  the  drafts  had  not  been  honored,  but  that  they 
would  be  and  that  as  soon  as  it  got  the  money  It  would  set- 
tle, and  on  February  24th  the  payee  wrote  to  the  bank  to  still 
hold  the  check,  but  in  fact  the  drafts  had  been  collected  by 
the  bank  on  February  8th  and  placed  to  the  credit  of  the 
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drawer  and  exhausted  by  February  15th  in  making  payments 
in  which  the  bank  was  to  an  extent  interested.  Held,  that 
there  was  an  "acceptance"  of  the  ch^k  by  the  bank  within 
the  meaning  of  Negotiable  Instruments  Law,  sec.  137,  provldh 
ing  that  where  the  drawee  after  acceptance  destroys  the  bill 
or  refuses  within  twenty-four  hours  after  delivery  or  within 
such  other  period  as  the  holder  may  allow  to  return  the  bill, 
he  will  be  deemed  to  have  accepted  the  sama  People*8  Nat. 
Bank  v.  Swift,  175. 

7.   Payment  of  checks.    Forged  endorsements. 

Where  the  manager  of  a  corporation's  branch  business,  with 
authority  to  draw  checks  in  its  name  on  the  bank  account 
which  it  kept  for  such  branch  business,  and  issue  them,  drew 
checks  thereon,  payable  to  persons  with  whom  it  had  business 
dealings,  forged  their  indorsements,  and  then  procured  the 
money  thereon,  either  directly  from  the  bank,  or  by  negotia- 
ting them  to  others,  the  bank  is  not  liable  to  the  corporation 
for  the  money  so  paid  out,  it  being  misled  by  the  t&nlt  of 
the  drawer;  and  this  not  only  independently  of,  but  under. 
Negotiable  Instruments  Act  (Laws  1899,  ch.  94),  by  sections 
65  of  which  the  manager,  when  negotiating  them,  warranted 
that  they  were  genuine  and  in-  all  respects  what  they  pur- 
ported to  be,  so  that  by  section  23  he  and  his  principal  were 
precluded  from  setting  up  the  forgery.  Shuttle  Co.  y.  Nat. 
Bank,  379. 

BASTARDY 


»» 

»» 


1.  Inheritance.    "Any  woman. 
Shannon's  Code,  sec.  4169,  providing  that  where  "any  woman 

shall  die  intestate,  leaving  a  natural-born  child,  whether  she 
also  leaves  legitimate  children  or  otherwise,  the  natural-born 
child  shall  take  by  general  rules  of  descent  and  distribution, 
equally  with  the  other  children,  applies  where  the  woman, 
when  she  became  a  mother,  was  a  slave,  in  view  of  the  earlier 
Acts  1865,  ch.  40,  giving  colored  persons  the  right  to  inherit 
Tigert  v.  Wells,  144. 

2.  Inheritance.    Grandchild. 

Shannon's  Code,  sec.  4169,  permitting  inheritance  by  a  natural- 
bom  child  equally  with  other  children  from  the  mother,  gives 
a  natural  grandchild  the  right  to  inherit  from  the  mother  of 
its  parent  who  was  an  illegitimate,    lb. 
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3.  Inheritance.    Presumption. 

Where  it  appears  that  a  natural-born  person  died  in  March,  1867, 
it  will  be  presumed  in  favor  of  the  right  of  inheritance  that 
she  died  after  the  enactment  of  Act  March  8,  1867  (Shannon's 
Code,  sec.  4169),  giving  natural-born  persons  the  right  of 
inheritance  from  their  mothers.     Tiffcrt  v.  Wells,  144. 

4.  Wills.    Inheritance.    Statutory  provision. 

Under  Shannon's  Ck)de,  sec.  4166  (Code  1858,  sec.  2423),  proYld- 
ing  that  when  an   illegitmate  child  dies  intestate  without 
child,  husband,  wife,  or  mother  living,  his  estate  shall  go 
'  equally  to  his  brothers  and  sisters  by  his  mother,  or  their 

descendants,  an  illegitimate  child  is  an  heir  at  law  of  another 
illegitimate  child  of  the  same  mother  who  dies  unmarried  and 
•  childless,  and  has  a  right  to  contest  the  will  of  the  latter. 
McCline  v.  Ridley^  164. 

5.  Inheritance,    Statutory  provision. 

Under  Shannon's  Code,  sec.  4166  (Code  1858,  sec.  2423),  proTtd- 
ing  that  when  an  illegitimate  child  dies  intestate  without 
child,  husband,  wife,  or  mother  living,  his  estate  shall  go 
equally  to  his  brothers  and  sisters  by  his  mother,  or  their 
descendants,  lawful  grandchildren  of  an  illegitimate  child  are 
heirs  at  law  of  another  illegitimate  child  of  the  same  mother 
who  dies  under  such  circumstances.    lb. 

BILLS  AND  NOTES 

1.  Alteration  of  instruments.    Filling  in  date.    Implied  authority. 
Where  the  makers  of  a  note,  other  than  C,  for  whose  benefit  It 

was  made,  gave  it  to  him  to  negotiate,  with  place  for  the 

payee's  name  blank,  and  the  date  "July ,"  they  gave  him 

implied  authority,  not  merely  to  fill  in  the  name  of  whoever 
should  become  the  payee,  but  the  date  of  the  actual  delivery 
to  the  payee,  so  long  as  it  was  done  in  a  reasonable  time, 
so  that  filling  in  such  date,  September  1st,  at  his  direction, 
was  not  an  alteration.    Holman  v.  Higgins,  387. 

2.  "Bona  fide  purchaser.**    Renetoals.    Defenses. 

Notice  affecting  the  holder  of  the  note  must  exist  at  the  time 
he  acquires  the  instrument,  and  notice  of  a  defense  brought 
home  to  him  at  the  time  he  takes  a  renewal  note  does  not 
debar  him  from  claiming  as  a  bona  fide  purchaser;  but  this 
rule  is  not  applicable  to  a  note  procured  by  the  fraud  of  a 
corporation,  and  thereafter  transferred  to  another  corporation 
under  the  same  management  and  control,  which  latter  cor- 
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poration  took  a  renewal  note.  Madison  Trust  Co.  v.  Stahlmant 
403. 

S,    Consideration,    Fraud.    Representations. 

Where  mere  future  promises  are  insufficient  to  support  a  charge 
of  fraud,  statements  of  an  agent  of  a  corporation  that  its 
stock  was  worth  more  than  it  had  been  when  purchased  by 
defendant,  and  that  defendant  could  get  a  good  price  for  it, 
as  a  result  of  which  defendant  removed  his  note  given  for  the 
price,  were  not  mere  future  promises.    lb. 

4.   Defense  to  note  for  price. 

The  C.  Trust  Company  sold  its  stock  to  defendant  and  took  his 
note  for  the  price,  and  thereafter  obtained  a  controlling  in- 
terest in  the  M.  Trust  Company  and  transferred  such  note 
to  it.  The  M.  Trust  Company  by  fraudulent  representations 
as  to  the  value  of  the  stock  induced  defendant  to  give  a  re- 
newal note.  Held,  in  an  action  by  the  M.  Trust  Company  to 
recover  on  a  note  in  which  defendant  interposed  a  defense  of 
fraud  not  only  as  to  the  C.  Trust  Company,  but  as  to  the 
M.  Trust  Company,  the  latter  corporation  could  not  contend 
that,  inasmuch  as  the  stock  purchased  had  become  a  trust 
fund  in  favor  of  the  creditors  of  the  C.  Trust  Company, 
which  had  become  insolvent,  defendant  was  not  permitted 
to  interpose  such  defense,  since  the  rights  of  the  creditors 
of  the  C.  Trust  Company  were  not  involved,  and  since  plain- 
ti£F  corporation,  in  view  of  Banking  Act  N.  Y.  (Consol.  Laws, 
ch.  2)  sec.  186,  subsec.  1,  authorizing  banking  corporations 
to  act  as  agent,  was  chargeable  with  the  fraud  committed  by 
the  M.  Trust  Company.    Ih. 

BONDS 

1.  Corporations.    Rights  of  holders. 

Bonds  of  a  corporation,  payable  to  a  certain  bank  or  other  regis- 
tered holder  for  the  time  being,  and  providing  in  case  of  a 
registered  transfer  that  the  principal  and  interest  will  be 
paid  without  regard  to  any  equity  between  the  company  and 
the  original  or  any  intermediate  holder,  whether  technically 
negotiable  or  not,  are  free  from  equitable  defenses  in  the 
hands  of  an  innocent  holder.  Morgan  Bros.  v.  Coal  d  Iron 
Co.,  228. 

2.  Corporations.    Mortgages.  Construction. 

The  court  will  not,  unless  constrained  to  do  so  by  the  terms  of 
the  instrument  in  the  light  of  the  surrounding  circumstances, 
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give  to  corporate  bonds  and  mortgage  such  an  Interpretation 
as  would  make  them  void.  Morgan  Bros.  y.  Coal  d  Iron  Oo^ 
228. 

BOUNDARIES 

1.  States,    EstaJflishment, 

The  determination  of  the  United  States  Geological  Survey  as  to 
the  boundary  between  States  Is  not  conclusive,  since  the 
survey  was  without  authority  to  establish  a  line,  and  at- 
tempted only  to  represent  the  line  as  It  was  then  thought  to 
be  located.    McCarty  v.  Luniber  Co,,  36. 

2.  States.    Establishment.    Validity. 

North  Carolina  commissioners  of  1799  correctly  Interpreted  the 
call  of  the  Cession  Act  (Laws  1789,  ch.  3),  which  read,  ''run- 
ning from  the  end  of  Iron  Mountain  where  the  Nolachucky 
river  runs  through  it,  to  the  top  of  Bald  Mountain,"  as  re- 
quiring departure  from  the  top  of  Iron  Mountain  at  a  point 
where  both  Little  and  Big  Bald  Mountains  were  visible,  and 
running  from  there  to  Little  Bald,  and  thence  to  and  along 
the  top  of  the  range  to  Big  Bald.    Ih. 

3.  States,    Establishment,    Correction, 

Although  commissioners  In  running  a  boundary  between  States 
should  have  run  it  In  a  certain  way,  other  than  that  adopted* 
that  question  Is  immaterial  in  determining  what  the  boundary 
is,  since  that  is  shown  by  their  act,  and  not  what  their  acts 
should  have  been.    Ih, 

4.  States.    Establishment.    Marking. 

Although  the  boundary  as  run  by  a  boundary  commission  was 
not  clearly  marked  by  artificial  marks,  if  the  natural  marks 
were  clear  the  line  was  sufficiently  established  and  would 
override  the  Incorrectness  of  a  line  marked  by  trees  or  other 
artificial  lines.    7^. 

5.  States,    Establishment.    Usage. 

The  fftct  that  Inhabitants  along  the  boundary  between  States 
sent  their  children  to  schools  of  one  State  and  paid  taxes  to 
it  is  not  conclusive  of  the  proper  location  of  the  boundary, 
especially  where  the  region  was  wild  and  inaccessible  and 
they  could  only  have  employed  the  schools  which  they  did 
employ.    lb. 

6.  States.   Establishment. 

Where  North  Carolina  by  its  boundary  commission  of  1799  es- 
tablished the  boundary  between  It  and  Tennessee,  and  Ten- 
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nessee  thereafter  made  but  spasmodic  attempts  to  have  the 
line  changed,  each  of  which  contemplated  further  action  by 
North  Carolina,  which  was  not  taken,  the  boundary  originally 
established  was  the  legal  boundary.    lb. 


See  States 

CARRIERS 

1.  Express  company.    Duty  of  delivery. 

The  duty  of  an  express  company  in  respect  to  delivery  of  con- 
signments differs  from  that  resting  on  railway  carriers,  In 
that  its  duty  of  delivery  does  not  terminate  on  the  arrival  of 
the  goods  at  the  station  of  destination,  but  it  is  required  to 
deliver  the  goods  to  the  consignee  in  person  or  to  his  author- 
ized agent  at  his  place  of  business  or  residence.  8o.  Express 
Co,  V.  Potter  Bros.,  1. 

2.  Express  company.    Delivery.    Waiver. 

Where  an  express  company  offers  to  make  delivery  at  the  con- 
signee's place  of  business,  and  the  consignee  declines  for  rea- 
sons of  his  own  convenience,  the  company's  liability  as  a  com- 
mon carrier  then  terminates,  and  the  consignee  has  no  power 
to  prolong  such  liability,  however  inconvenient  it  may  be  for 
him  to  receive  the  goods.    /&. 

3.  Express  company.    Warehouseman.    Liability, 

Where  an  express  company  offered  to  make  prompt  delivery  of 
a  consignment  of  goods,  and  its  liability  as  carrier  was  deter- 
mined by  the  consignee's  request  that  they  be  left  on  the 
station  platform  for  his  convenience,  and  the  company,  to 
protect  them  from  trespassers,  put  them  in  the  station,  its 
liability  was  only  that  of  a  warehouseman,  and,  where  the 
station  was  burned  without  its  fault,  it  was  not  liable  for  the 
value  of  the  goods.    lb, 

CANCELLATION  OP  INSTRUMENTS 

Potoer  of  equity. 

Equity  has  the  power  to  cancel  a  void  Instrument,  whether  its 
character  as  such  appears  from  the  face  of  the  instrument  or 
otherwise.    Coal  d  Lumber  Co,  v.  Paiton,  556. 
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CERTIORARI 

Petition,  Specification  of  error.  Evidence,  Defective  a^Hgn- 
ment. 
On  certiorari  to  review  the  Jadgment  of  the  court  ot  civil  ap- 
peals in  condemnation  proceeding,  the  specification  of  error 
that  the  court  allowed  defendant  to  testify  that  inferior  build- 
ings adjacent  to  the  neighboring  park  would  not  detract  from 
the  value  of  defendants'  property,  nor  prevent  the  park  from 
contributing  to  the  desirability  of  defendants'  land  as  a  resi- 
dence district,  held  insufficient,  where  there  was  no  statement 
of  objections  made  to  the  evidence  and  no  reason  given  show- 
ing a  prima  facie  case  of  error,  as  required  by  supreme  court 
rule  12  (126  Tenn.,  720,  160  S.  W.  viii),  relating  to  petiticms 
for  certiorari  to  remove  cases  from  the  civil  court  of  ap- 
peals to  the  supreme  court  for  review.  Railroad  v.  Hinds,  293. 

CHATTEL  MORTGAGES 

See  Mortgages 

CODES  CITED  AND  CONSTRUBD 

S  1674-1676,  subsecs.  Z,  3  and  4.  Railroads.  Injury  on  crossing. 
Construction  of  declaration.  Statutory  action.  Death.  Right 
of  action.  Action  for  death.  Instructions.  Negligence. 
Railroad  v.  McMillan,  490. 

§  1844  (S.).  Eminent  domain.  Taking  part  of  tract  Elxoes- 
sive  damages.    Railroad  v.  Hinds,  293. 

S  1866  (S.).  Eminent  domain.  Taking  part  of  tract  Excessive 
damages.    /&. 

§  1867  (S.).  Eminent  domain.  Railroads.  Adjacent  landown- 
ers. Consequential  damages.  Taking  part  of  tract.  Exces- 
sive damages.    lb, 

I  2679  (S.).  Limitation  of  actions.  State  institution.  Hos- 
pital for  insane.  States.  Action  for  negligence.  Hospital 
for  Insane  v.  Adams,  429. 

§  2768  (1868).  Limitation  of  actions.    Voluntary  nonsuit    New 

action.    Statute.   "Reversed."    Railroad  v.  Bolton,  447. 
S  3029  (S.).  Sunday.    Statute.    Penalty.    Exclusion  of  criminal. 

Oraham  v.  State,  285. 
{  3763    (S.).   Husband  and   wife.     Deed  by  wife  to  husband. 

Bailey  v.  Apperson,  716. 
§    3798   (S.).     Homestead.       Alienation.     Right  of.     Bryant  ▼. 

Freeman,  169. 


134  Tenn.]  INDEX.  743 

CODES  CITED   AND   CONSTRUED. 

CODES  CITE3D  AND  CONSTRUED— Continued. 

I  4020  (S.).  Executors  and  administrators.  Allowance  to  wid- 
ow for  support  Property  subject.  "Money  on  hand  or  due." 
Conquest  v.  Broadway  Nat  Bank,  17. 

i  4137  (S.).  Executors  and  administrators.  Set-off  of  un- 
matured debts.    Statutes.    Construction.    Ih. 

I  4166  (S.).  Bastards.  Wills.  Inheritance.  Statutory  pro- 
vision.   McCline  v.  Ridley,  164. 

i  4169  (S.).  Bastards.  Inheritance.  "Any  woman."  Tigert  v. 
Wells,  144. 

§  4169  (S.).  Bastards.  Wills.  Inheritance.  Statutory  pro- 
vision.   McCline  v.  Ridley,  164. 

I  4179  (S.).  Bastards.  Wills.  Inheritance.  Statutory  provision. 
Slaves.    Legitimizing  issue.    Ih, 

I  4230  (S.>,  Constitutional  law.  Costs.  Due  process.  Proctor's 
fees.    Wilson  v.  Wilson,  697. 

If  4240-4246  (S.).  Husband  and  wife.  Deed  by  wife  to  husband. 
Bailey  v.  Apperson,  716. 

I  4258  (S.).  Abduction.  Elements.  Married  woman.  State  v. 
Davidson,  482. 

I  4446  (S.).  Limitation  bf  actions.  Commencement  of  action. 
New  action.    Statute.    Construction.    Railroad  v.  Bolton,  447. 

I  4945  (S.).  Constitutional  law.  Costs.  Due  process.  Proctor's 
fees.    Wilson  v.  Wilson,  697. 

f  5165  (S.).  Municipal  corporations.  Ouster.  Proceeding. 
State  ex  rel.  v.  Crump,  121. 

if  5430-5432  (1858).  Statutes.  Title  of  acts.  Counties.  Prisons. 
Stovall  V.  Perry,  707. 

{  6272  (S.).  Municipal  corporations.  Officers.  Ouster.  Pro- 
ceeding.   State  ex  rel.  v.  Howse,  67. 

{  6285  (S.).  Appeal  and  error.  Review.  Harmless  error.  De 
Rossett  Hat  Co.  v.  Fire  Ins.  Co.,  199. 

I  6310  (S.).  Constitutional  law.  Costs.  Due  process.  Proctor's 
fees.    Wilson  v.  Wilson,  697. 

I  6462  (S.).  Abduction.  Elements.  Married  woman.  State  v. 
Davidson,  482. 

§  6471  (S.).  Rape.  Statutory  rape.  "Attempt."  Indictment. 
McEwing  v.  State,  649. 

§1  6574,  6575  (S.).  Embezzlement.  Defenses.  Statute.  Return 
by  sureties.    Cole  v.  State,  645. 

§S  6596,  6597  (S.).  Forgery.  Deeds.  Fictitious  persons,  **Utter- 
ing"  of  forged  instrument.  Recording  forged  deed.  Ahston  v. 
State,  604. 

(  7065  (S.).  Bail.    Sureties.    Liability.    Russell  v.  State,  640. 
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§    7149  (S.).  Bail.    Sureties.    Liability.    Ru88ell  v.  State,  640. 
§§  7619-7622   (S.).  Costs.    Maintenance  of  prisoners.    Liability 

of  State.     Statute.    Liability  of  county.    Davidson  y.  Gibson 

Co.,  526. 

COMMON  LAW 

Sunday.    Observance. 

The  common  law  recognized  the  sanctity  of  the  Lord's  Day, 
which  principle  has  become  a  part  of  the  law  of  Tennessee. 
Graham  v.  State,  285. 

COMMUNITY  CENTER 

Counties.  Funds.  Establishment  of  communities.  Constitu- 
tional provisions. 
Private  Acts  1915,  chapter  184,  applicable  within  the  popula- 
tion described,  only  to  Montgomery  county,  providing  for 
the  establishment  of  communities  and  community  centers 
for  the  Improvement  of  roads  and  schools,  and  for  social  and 
industrial  advancement,  and  that  the  community  should  re- 
ceive its  proportionate  share  of  any  county  highway  leyy, 
and  its  pro  rata  of  school  funds  from  State  and  other  levies, 
is  invalid  in  that  it  transfers  funds  from  the  county  treasury 
to  the  treasury  of  the  community  intended  as  a  quasi  munici- 
pality in  violation  of  Constitution  1870,  article  2,  section  29, 
providing  that  the  general  assembly  may  authorize  counties 
and  Incorporated  towns  to  impose  taxes  for  county  and 
corporation  purposes,  respectively,  as  prescribed  by  law.  Fer- 
guson  V.  Tyler,  25. 

CONSTITUTION  CITED  AND  CONSTRUED 

I  4,  art.  5.  Municipal  corporations.  Ouster.  Proceeding.  State 
ex  rel.  v.  Crump,  121. 

f  5,  art.  5.  Municipal  corporations.  Ouster  of  mayor.  Defensea 
State  ex  rel.  v.  Howse,  67. 

§  6,  art.  1  (1870).  Jury.  Jury  trial.  Right  to  "summary  pro- 
ceeding."   Ih. 

i  8,  art.  11.  Constitutional  law.  Municipal  corporations.  Class 
legislation.  Classification.  Unreasonable  classification.  White 
V.  Mayor  d  City  Council  of  Nashville,  688. 

§  8,  art.  11.  Statutes.  Privileges  or  immunities.  Special  lawa 
WiUon  V.  Wilson,  697. 
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f  11,  art.  11.  Homestead.  Alienation.  Right  of.  Bryant  y. 
Freeman^  169. 

i  17,  art.  2.  Statutes.  Subjects  and  titles  of  acts.  Constitu- 
tional restrictions.    Hamiltdn  Nat,  Bank  v.  Amster,  537. 

§  17,  art.  2.  Statutes.  Title.  Subject-matter.  Wilson  v.  WiUon, 
697. 

§  17,  art.  2.  (1870).  Statutes.  Title  of  acts.  Counties.  Pris- 
ons.   8tavall  V.  Perry,  707. 

§  21,  art.  1.  Eminent  Domain.  Taking  part  of  tract  Excessive 
damages.    Railroad  v.  HindSf  293. 

{  29,  art.  2.  (1870).  Counties.  Funds.  Establishment  of  com- 
mimities.     Constitutional  provisions.     Ferguson  v.  Tyler,  25. 

CONSTITUTIONAL  LAW 

1.  Determination  of  validity.    Questions  presented. 

Where  the  validity  of  particular  sections  of  a  statute  was  not 
in  question,  that  matter  will  not  be  determined.  Btate  ex  rel 
V.  Crump,  121. 

2.  Statutes,     Subjects  ar^  titles  of  acts.     Constitutional  restric 

tions. 
Pub.  Acts  1905,  ch.  480,  entitled  "An  act  to  provide  for  the 
organization,  admission  and  regulation  of  fraternal  bene- 
ficiary associations,  transacting  the  business  of  life  insurance 
and  to  repeal  all  laws  in  conflict  with  the  provisions  of  this 
act,"  does  not  violate  Const,  art.  2,  sec.  17,  which  provides 
that,  "No  bill  shall  become  a  law  which  embraces  more  than 
one  subject,  that  subject  to  be  expressed  in  the  title,"  since 
the  subject  of  the  act  is  single,  providing  for  "fraternal  bene- 
ficiary associations  transacting  the  business  of  life  insurance" 
and  the  words,  "organization,  admission  or  regulation"  used 
in  the  title,  do  not  express  the  object,  but  are  provisions  in- 
cidental to  the  single  object  and  the  means  necessary  to  be 
Incorporated  into  the  body  of  the  act  in  order  to  effectuate 
the  single  object  expressed  in  the  title.  Hamilton  Nat,  Bank 
V.  Amster,  537. 

3.  Insurance,    Discrimination,    Discrimination  against   particular 

classes  of  corporations. 
Pub.  Acts  1905,  ch.  480,  sec.  12,  provides  that  benefits  to  be  paid 
by  any  association  organized  under  the  act  shall  not  be  liable 
to  attachment  or  other  process,  and  shall  not  be  applied  by 
any  legal  or  equitable  process  or  operation  of  law,  for  any 
liability  of  a  certificate  holder  or  beneficiary,  and  that  such 
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associations  are  declared  to  be  charitable  institutions,  and 
all  lodge  property  and  funds  are  exempt  from  taxaticm. 
Const,  art.  1,  sec.  8,  provides  that  no  man  shall  be  deprived 
of  life,  liberty,  or  property  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land.  Const,  art.  11,  sec.  8,  provides  that 
the  legislature  shall  have  no  power  to  suspend  general  laws 
or  by  any  law  grant  exemptions  or  privileges  to  any  Indi- 
vidual which  are  not  extended  to  any  person  able  to  bring 
'  himself  within  its  provisions,  and  that  corporations  shall  be 
created  only  by  general  laws.  Held,  that  this  8ecti<Mi  is  not 
unconstitutional  as  arbitrary,  unreasonable,  or  capricious  in 
discriminating  in  favor  of  certificate  holders  under  this  act 
by  conferring  privileges  not  accorded  to  certificate  holders 
of  other  beneficiary  associations  and  ordinary  life  companies, 
since  the  associations  provided  for  under  the  act  are  de- 
clared to  be  charitable  institutions,  as  the  law  applies  to  all 
associations  of  this  kind,  and  since  contracts  of  insurance 
are  sufficiently  distinctive  in  character  to  bear  a  classifica- 
tion separating  them  from  other  contracts  and  as  between 
themselves,  it  not  toeing  necessary  for  the  reason  for  classi- 
fication to  be  disclosed  on  the  face  of  the  act  Hamilton  Nat 
Bank  v.  Amster,  537. 

4.  Class  legislation.    Discrimination  against  particular  classes  of 

corporations. 
Such  provision  is  not  unconstitutional  as  class  legislation  in 
discriminating  in  favor  of  associations  falling  dnder  pro- 
visions of  the  act  by  permitting  them  to  offer  advantages  to 
members  which  are  denied  to  ordinary  life  companies,  as  it 
is  a  general  act,  and  all  of  the  rights,  privileges,  immunities, 
or  exemptions  allowed  by  it  may  be  enjoyed  by  any  ordinary 
life  company  which  shall  organize  under  the  act  and  comply 
with  its  terms.    lb. 

5.  Special  privileges.    Discrimination  against  particular  classes  of 

corporations. 
Such  provision  is  not  unconstitutional  as  discriminating  against 
other  associations  of  the  same  class;  as  it  grants  the  same 
privileges  to  all  associations  falling  within  the  terms  of  the 
act    Ih. 

6.  Insurance.    Class  legislation.    Discrimination  against  particular 

classes  of  corporations. 
Pub.  Act  1905,  ch.  480,  sec.  32,  provides  in  part  that  nothing 
contained  therein  shall  be  construed  to  affect  local  lodges  of 
an  association  then  doing  business  in  the  State,  with  death 
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benefit  not  exceeding  |300  or  disability  benefit  not  exceed- 
ing $300  in  any  one  year  or  both.  Const,  art  1,  sec.  8, 
provides  that  no  man  shall  be  deprived  of  Iife»  liberty,  or 
property  by  the  judgment  of  his  peers  or  the  law  of  the  land. 
Const,  art  11,  sec.  8,  provides  that  the  legislature  shall  have 
no  power  to  suspend  general  laws  or  by  any  law  grant  ex- 
emption of  privileges  to  any  individual  which  are  not  extend- 
ed to  any  person  able  to  bring  himself  within  its  provisions, 
and  that  corporations  shall  be  created  only  by  general  laws. 
Heldf  that  this  section  is  not  unconstitutional  as  arbitrary, 
unreasonable,  or  capricious,  since,  in  view  of  the  limited 
amount  of  business  done  by  such  associations,  it  was  a 
proper  exercise  of  the  legislative  power  to  classify  so  as  to 
free  them  from  the  obligations  of  the  act    lb. 

7.  Municipal  coxporationa.     Class  legislation.    Classification.     Un- 

reasonable classification. 
Acts  1913,  chapter  55,  entitled  "An  act  to  prescribe  the  method 
of  bringing  suits  and  to  limit  the  time  of  bringing  suits 
against  municipal  corporations  on  account  of  injuries  to  per- 
sons or  property  resulting  from  the  negligence  of  the  officers 
or  employees  of  such  corporations,"  and  declaring  that  no 
suit  shall  be  brbught  against  any  municipal  corporation  on 
account  of  personal  or  property  injuries  resulting  from  de- 
fective conditions  of  any  street,  alley,  sidewalk,  or  highway 
unless  within  ninety  days  after  such  injury  has  been  in- 
flicted, a  written  notice  shall  be  served  upon  the  mayor  of 
the  municipality,  stating  the  time  and  place  where  such  in- 
jury was  received  and  the  general  nature  of  the  injury,  and 
that  failure  to  give  notice  shall  be  a  valid  defense  against 
any  and  all  liability.  Held,  that  as  the  act  is  general  in  its 
application  and  the  classification  is  not  unreasonable  or 
capricious,  the  act  is  not  invalid  under  Constitution,  article 
11,  section  8,  or  Constitution  U.  S.  Amend.  14,  section  1,  as 
class  legislation.  White  v.  Mayor  d  City  Council  of  Nashville, 
688. 

8.  Btatutes.    Privileges  or  immunities.    Special  laws. 

Acts  1915,  chapter  121,  providing  for  the  appointment  of  divorce 
proctors  in  counties  having  a  population  of  over  100,000,  etc., 
is  not  violative  of  Constitution  article  11,  section  8,  providing 
that  no  law  shall  be  passed  granting  special  rights,  privileges, 
or  Immunities,  and  that  only  general  laws  shall  be  passed, 
since  the  legislature  may  pass  special  laws  affecting  particular 
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associations  are  declared  to  be  charitable  Institutiona,  and 
all  lodge  property  and  funds  are  exempt  from  taxation. 
Const,  art.  1,  sec.  8»  provides  that  no  man  shall  be  deprived 
of  life,  liberty,  or  property  but  by  the  judgment  of  his  peers 
or  the  law  of  the  land.  Const,  art.  11,  sec.  8,  provides  that 
the  legislature  shall  have  no  power  to  suspend  general  laws 
or  by  any  law  grant  exemptions  or  privileges  to  any  indi- 
vidual which  are  not  extended  to  any  person  able  to  brin^ 
'  himself  within  its  provisions,  and  that  corporations  shall  be 
created  only  by  general  laws.  Heldy  that  this  section  is  not 
unconstitutional  as  arbitrary,  unreasonable,  or  capricious  in 
discriminating  in  favor  of  certificate  holders  under  this  act 
by  conferring  privileges  not  accorded  to  certificate  holders 
of  other  beneficiary  associations  and  ordinary  life  comiianies, 
since  the  associations  provided  for  under  the  act  are  de- 
clared to  be  charitable  institutions,  as  the  law  applies  to  all 
associations  of  this  kind,  and  since  contracts  of  insurance 
are  sufficiently  distinctive  in  character  to  bear  a  dassiflcar 
tion  separating  them  from  other  contracts  and  as  between 
themselves,  it  not  l^ing  necessary  for  the  reason  for  classi- 
fication to  be  disclosed  on  the  face  of  the  act  Hamilton  Nat. 
Bank  v.  Amster,  537. 

4.  Class  legislation.    Discrimination  against  particular  classes  of 

corporations. 
Such  provision  is  not  unconstitutional  as  class  legislation  In 
discriminating  in  favor  of  associations  falling  under  pro- 
visions of  the  act  by  permitting  them  to  offer  advantages  to 
members  which  are  denied  to  ordinary  life  companies,  as  it 
is  a  general  act,  and  all  of  the  rights,  privileges,  immunities, 
or  exemptions  allowed  by  it  may  be  enjoyed  by  any  ordinary 
life  company  which  shall  organize  under  the  act  and  comply 
with  its  terms.    lb. 

5.  Special  privileges.    Discrimination  against  particular  classes  of 

corporations. 
Such  provision  is  not  unconstitutional  as  discriminating  against 
other  associations  of  the  same  class;  as  it  grants  the  same 
privileges  to  all  associations  falling  within  the  terms  of  the 
act    IJ>. 

6.  Insurance.    Class  legislation.    Discrimination  against  particular 

classes  of  corporations. 
Pub.  Act  1905,  ch.  480,  sec.  32,  provides  in  part  that  nothing 
contained  therein  shall  be  construed  to  affect  local  lodges  of 
an  association  then  doing  business  in  the  State,  with  death 
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benefit  not  exceeding  $300  or  disability  benefit  not  exceed- 
ing $300  in  any  one  year  or  both.  Const,  art  1,  sec.  8, 
provides  that  no  man  shall  be  deprived  of  life,  liberty,  or 
property  by  the  judgment  of  his  peers  or  the  law  of  the  land. 
Const,  art  11,  sec.  8,  provides  that  the  legislature  shall  have 
no  power  to  suspend  general  laws  or  by  any  law  grant  ex- 
emption of  privileges  to  any  individual  which  are  not  extend- 
ed to  any  person  able  to  bring  himself  within  its  provisions, 
and  that  corporations  shall  be  created  only  by  general  laws. 
Heldy  that  this  section  is  not  unconstitutional  as  arbitrary, 
unreasonable,  or  capricious,  since,  in  view  of  the  limited 
amount  of  business  done  by  such  associations,  it  was  a 
proper  exercise  of  the  legislative  power  to  classify  so  as  to 
free  them  from  the  obligations  of  the  act.    lb. 

7.  Municipal  corporations.     Class  legislation.     Classification.     Un- 

reasonable classification. 
Acts  1913,  chapter  55,  entitled  "An  act  to  prescribe  the  method 
of  bringing  suits  and  to  limit  the  time  of  bringing  suits 
against  municipal  coii)orations  on  account  of  injuries  to  per- 
sons or  property  resulting  from  the  negligence  of  the  officers 
or  employees  of  such  corporations,"  and  declaring  that  no 
suit  shall  be  brbught  against  any  municipal  corporation  on 
account  of  personal  or  property  injuries  resulting  from  de- 
fective conditions  of  any  street,  alley,  sidewalk,  or  highway 
unless  within  ninety  days  after  such  injury  has  been  in- 
flicted, a  written  notice  shall  be  served  upon  the  mayor  of 
the  municipality,  stating  the  time  and  place  where  such  in- 
jury was  received  and  the  general  nature  of  the  injury,  and 
that  failure  to  give  notice  shall  be  a  valid  defense  against 
any  and  all  liability.  Held^  that  as  the  act  Is  general  in  its 
application  and  the  classification  is  not  unreasonable  or 
capricious,  the  act  is  not  invalid  under  Constitution,  article 
11,  section  8,  or  Constitution  U.  S.  Amend.  14,  section  1,  as 
class  legislation.  White  v.  Mayor  d  City  Council  of  Tfashville, 
688. 

8.  Statutes.    Privileges  or  immunities.    Special  laws. 

Acts  1915,  chapter  121,  providing  for  the  appointment  of  divorce 
proctors  in  counties  having  a  population  of  over  100,000,  etc., 
is  not  violative  of  Constitution  article  11,  section  8,  providing 
that  no  law  shall  be  passed  granting  special  rights,  privileges, 
or  immunities,  and  that  only  general  laws  shall  be  passed, 
since  the  legislature  may  pass  special  laws  affecting  particular 
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counties  as  sovernmental  or  political  agencies,  while  legisla- 
tion on  the  subject  of  divorce  chiefly  involves  governmental 
and  political  questions.    Wilson  v.  Wilson,  697. 

9.  Divorce.  Statutes.  Legislature  divorce,  Statute  appoinUnff 
proctors.  Constitutionality, 
Said  act  Is  not  violative  of  Constitution  article  11,  section  4, 
providing  that  the  legislature  shall  have  no  power  to  grant 
divorces,  but  may  authorize  the  court  of  Justice  to  grant  them 
for  such  cases  as  may  be  specified  by  general  laws  uniform  in 
their  operation  throughout  the  State,  since  the  statute  does 
not  specify  causes  for  divorce.    Jb, 

10.  Statutes,    Title.    Subject-matter. 

Acts  1915,  chapter  121,  entitled  ''An  act  to  create  the  office  of 
divorce  proctor;  to  define  his  qualifications,  duties  and  powers; 
to  provide  the  manner  of  his  election,  term  of  office  and  com- 
pensation," etc.,  is  not  violiitlve  of  Constitution  article  2, 
section  17,  providing  that  statutes  shall  contain  but  one 
subject,  expressed  In  the  title,  in  that  the  body  of  the  act  is 
broader  than  its  title.    IJ>. 

11.  Divorce.    Courts  to  he  open.    Statute. 

Acts  1915,  chapter  1^1,  section  3,  providing  that  it  shall  be  the 
duty  of  a  divorce  proctor  to  acknowledge  service  upon  him  of 
a  copy  of  every  bill  for  divorce,  which  acknowledgment  shall 
be  Indorsed  by  him  upon  the  original  bill  before  the  same  is 
filed  in  any  court  in  this  county,  and  no  bill  shall  be  filed 
unless  bearing  such  acknowledgment  over  the  proctor's  sig- 
nature, with  the  date  of  service,  is  not  violative  of  Consti- 
tution article  1,  sectldn  17,  providing  that  courts  shall  be 
open  and  justice  administered  without  sale,  denial,  or  delay, 
since  the  proctor  has  no  discretion  whatever  in  the  manner  of 
acknowledging  service  of  bills  for  divorce,  and  must  indorse 
each  bill  presented  to  him — duty  compellable  by  mandamus. 
lb, 

12.  Divorce.     Fee  of  divorce  proctor.     Statute,     Constitutionality. 
Acts  1915,  chapter  121,  providing  for  the  appointment  of  divorce 

proctors  in  counties  of  over  100,000  population,  and  that  the 
fee  of  the  proctors  shall  be  fixed  as  part  of  the  costs*  is  not 
unconstitutional  on  the  ground  that  he  is  a  State  officer 
whose  fee  must  be  paid  by  the  State  out  of  its  treasury;  there 
being  no  such  constitutional  requirement.    lb. 
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13.  Divorce.    Fee  of  divorce  proctor.    Btatute.    ConBtitutionality, 
Such  provision  is  not  unconstitutional  as  permitting  the  county 

in  which  a  case  is  tried  to  levy  a  tax  for  State  purposes,  since 
the  fee  is  not  a  tax,  and  is  not  levied  by  the  county.    lb. 

14.  Costs.    Due  process.    Proctor's  fees. 

The  provision  of  such  act  that  the  fee  of  the  proctor  be  taxed 
to  the  successful  party  as  part  of  the  costs  is  not  unconsti- 
tutional as  taking  the  successful  party's  property  without  due 
process  of  law,  since  it  is  proper  for  the  legislature  to  tax  the 
successful  party  to  litigation  with  the  expense  of  the  em- 
ployment of  the  court's  machinery,  resulting  in  his  benefit, 
while  the  legislature  may  provide  for  the  taxation  of  costs 
of  litigation  as  it  may  deem  proper;  the  matter  of  costs  of 
litigation  being  essentially  statutory.    lb. 

15.  Divorce.     Appointment  of  deputy  proctor.     Statute.     Oonstitur 

tionality. 
Said  act  is  not  unconstitutional  because   providing  that  the 
proctor  himself  appoint  his  deputy.    lb. 

*  CONTRACTS 

1.  Insurance.    Fire  insurance.    Modification. 

An  insurance  contract,  like  any  other  contract,  may  be  modi- 
fied after  it  is  made  by  express  agreement  of  the  parties. 
De  Rossett  Hat  Co.  v.  Fire  Ins.  Co.,  199. 

2.  Corporations.    Foreign  corporations.    Validity  of  contracts.  Fil- 

ing charter. 
That  a  foreign  corporation  was  not  authorized  to  do  business 
in  the  State,  not  having  filed  its  charter  with  the  secretary 
of  State  as  required  by  statute,  does  not  render  a  mortgage 
and  debentures  of  the  corporation  void.  Morgan  Bros.  v.  Coal 
d  Iron  Co.,  228. 

3.  Corporations.    Validity.    Evidence. 

Where  the  parties  by  their  pleadings  and  stipulations  have  made 
a  case  where  a  corporation  has  purchased  property  necessary 
and  proper  for  corporate  use  and  issued  therefor  its  capital 
stock  and  bonds,  a  prima  facie  case  of  valid  payment  for  the 
stock  and  bonds  is  established.    lb. 

CORPORATIONS 

1.    Creditors'  suit.    Pleading.    Bill. 

Where  the  complainants  in  a  creditors'  bill  attack  the  validity 
of  a  mortgage  and  bonds  given  by  defendant  corporation,  the 
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other  country,  is  valid  to  the  extent  that  corporations  of  an- 
other State  will  be  deferred  thereunder  to  resident  creditors 
Morgan  Bros.  v.  Coal  d  Iron  Co.,  228. 

13.  Subscriptions  to  stock.    False  representations.    Evidence. 
Evidence  held  to  show  such  material  false  representations    as 

to  the  value  of  corporate  stock  for  which  a  note  was  given 
and  renewals  were  taken  as  to  preclude  recovery  against 
the  maker.    Madison  Trust  Co.  v.  Stahlman^  402. 

14.  Authority  of  officers.    Interest  adverse  to  principal. 
Although  officers  of  a  corporation  are  systematically  looting  It, 

they  are  not  so  adverse  in  interest  as  to  relieve  the  company  of 
responsibility  for  fraudulent  representations  made  by  such 
officers  inducing  a  sale  of  stock  of  the  corporations  to  defend- 
ant, so  as  to  invalidate  defendant's  note  given  for  the  price 
thereof.    Ih. 

15.  Incidental  powers.    Povoer  to  sue. 

The  power  to  sue  is  one  of  the  incidental  rights  of  a  corporation, 
whether  mentioned  in  the  charter  or  not  Bd.  of  Park  Comm. 
V.  Nashville,  612. 

COSTS 

1.  Maintenance  of  prisoners.    Liability  of  State.    Statute. 

Under  Shannon's  Code,  sees.  7619-7622,  providing  that  costs  In 
felony  cases  shall  be  paid  by  the  State,  the  State  Is  liable  f6r 
the  maintenance  in  a  county  jail  of  one  convicted  of  felony, 
commutation  of  the  sentence  from  imprisonment  in  the  state 
penitentiary  not  altering  the  case.  Davidsim  v.  (Hbson  Co^ 
526. 

2.  Maintenance  of  prisoners.    Liability  of  State.    Statute. 
Under  Shannon's  Code,  sees.  7619-7622,  providing  that  costs  in 

felony  cases  shall  be  paid  by  the  State,  the  State  is  liable  for 
the  maintenance  in  a  county  Jail  of  one  convicted  of  felony 
whose  sentence  has  been  commuted  from  imprisonment  In  the 
penitentiary,  although  the  county  has  declared  the  jail  build- 
ing a  workhouse,  using  it  both  as  a  jail  and  a  workhouse, 
the  sheriff  having  charge  of  prisoners  in  the  jail,  and  the 
superintendent  of  the  workhouse  of  those  in  the  workhouse. 
lb. 

3.  Maintenance  of  prisoners.    Liability  of  State. 
Misdemeanants,  or  felons  under  commutation  of  sentence,  con- 
fined in  a  county  jail  under  the  jailer's  care,  if  they  are  State 
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8.  Fraudulent  conveyance.     Persons  entitled  to  assert  invalidity. 

Subsequent  creditors. 
Where  the  property  described  on  the  face  of  a  corporate  mort- 
gage is  not  of  such  nature  as  to  make  It  fraudulent  and  void, 
it  cannot  be  attacked  by  subsequent  creditors  on  the  ground 
that  the  general  conveying  clause  includes  property  not  proper 
to  be  mortgaged,  the  possession  and  use  of  which  is  reserved 
to  the  mortgagor.    lb. 

9.  Mortgage.    Construction.    Ejusdem  Generis.  "All  property  and 

estate." 
In  a  mortgage,  describing  the  property  conveyed  as  mineral 
lands,  furnaces,  equipment,  etc.,  and  "all  property  and  estate 
wherever  situate,"  the  quoted  phrase  refers  to  all  property  of 
a  similar  nature  which  may  have  been  overlooked  in  the 
detailed  description,  and  does  not  include  cash  on  hand, 
commissary  stock,  iron  ore,  pig  iron,  etc.,  nor  accounts  re- 
ceivable,   lb. 

10.  Mortgage.    Construction  and  operation.    Rents  and  profits. 
Under  a  mortgage  by  a  going  concern  of  its  real  estate,  plant, 

and  establishment,  together  with  its  income,  issues,  and 
profits,  choses  in  action,  etc.,  reserving  a  right  of  user  and 
enjoyment  in  the  grantor  until  default,  and  giving  the  mort- 
gagee the  right  to  enter  and  take  charge  of  the  plant  and 
operate  it  to  discharge  the  mortgage  debt,  the  income,  is- 
sues, profit,  etc.,  do  not  pass  under  the  lien  of  the  mortgage 
until  default  and  possession  thereunder  by  the  trustee,  and 
the  lien  then  only  attaches  to  such  income,  issues,  etc.,  as 
arise  after  default  and  possession  thus  taken.    lb. 

11.  Fraudulent   conveyance.     Transactions   invalid.     Retention   of 

possession  by  mortgagor. 
A  mortgage  by  a  corporation  of  its  real  estate,  plant,  equip- 
ment, stock,  bonds,  leases,  together  with  the  issues  and 
profits,  reserving  in  the  mortgagor  the  right  of  possession 
until  default  and  possession  taken  by  the  mortgagee,  does 
not  indicate  that  the  reservations  are  made  for  the  benefit 
of  the  mortgagqr  and  to  cover  up  the  property  from  other 
creditors,  and  is  not  invalid  as  to  such  creditors.    lb. 

12.  Foreign  corporations.    Insolvency. 

Acts  1877,  ch.  31,  sec.  5,  providing  that  on  insolvency  of  a  foreign 
corporation  carrying  on  business  in  the  State,  resident  cred- 
itors have  a  priority  over  simple  contract  creditors  of    any 
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other  country,  is  valid  to  the  extent  that  corporations  of  an- 
other State  will  he  deferred  thereunder  to  resident  creditors. 
Morgan  Bros,  v.  Coal  di  Iron  Co,,  228. 

13.  Subscriptions  to  stock.    False  representations.    Evidence, 
Evidence  held  to  show  such  material  false  representations    as 

to  the  value  of  corporate  stock  for  which  a  note  was  given 

and  renewals  were  taken  as  to  preclude  recovery  against 

the  maker.    Madison  Trust  Co.  v.  StahlTnan,  402. 

# 

14.  Authority  of  officers.    Interest  adverse  to  principal. 

Although  officers  of  a  corporation  are  systematically  looting  it, 
they  are  not  so  adverse  in  interest  as  to  relieve  the  company  of 
responsibility  for  fraudulent  representations  made  by  such 
officers  inducing  a  sale  of  stock  of  the  corporations  to  defend- 
ant, so  as  to  invalidate  defendant's  note  given  for  the  price 
thereof.    lb. 

15.  Incidental  powers.    Power  to  sue. 

The  power  to  sue  is  one  of  the  incidental  rights  of  a  corporation, 
whether  mentioned  in  the  charter  or  not.  Bd.  of  Park  Comm. 
V.  Nashville,  612. 

COSTS 

1.  Maintenance  of  prisoners.    Liability  of  State.    Statute. 

Under  Shannon's  Code,  sees.  7619-7622,  providing  that  costs  in 
felony  cases  shall  be  paid  by  the  State,  the  State  is  liable  for 
the  maintenance  in  a  county  Jail  of  one  convicted  of  felony, 
commutation  of  the  sentence  from  imprisonment  in  the  state 
penitentiary  not  altering  the  case.  Davidson  v.  Oibson  Co., 
526. 

2.  Maintenance  of  prisoners.    Liability  of  State.    Statute. 
Under  Shannon's  Code,  sees.  7619-7622,  providing  that  costs  in 

felony  cases  shall  be  paid  by  the  State,  the  State  is  liable  for 
the  maintenance  in  a  county  jail  of  one  convicted  of  felony 
whose  sentence  has  been  commuted  from  imprisonment  in  the 
penitentiary,  although  the  county  has  declared  the  Jail  build- 
ing a  workhouse,  using  it  both  as  a  Jail  and  a  workhouse, 
the  sheriff  having  charge  of  prisoners  in  the  Jail,  and  the 
superintendent  of  the  workhouse  of  those  in  the  workhouse. 
lb. 

3.  Maintenance  of  prisoners.    Liability  of  State. 
Misdemeanants,  or  felons  under  commutation  of  sentence,  con- 
fined in  a  county  Jail  under  the  Jailer's  care,  if  they  are  State 
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prisoners,  must  be  supported  by  the  State,  as  between  it  and 
the  county.    lb, 

4.   Maintenance  of  prisoners.    Liability  of  county.    Statute. 

Shannon's  Code,  sees.  7620-7622,  including  in  criminal  costs  the 
maintenance  of  a  prisoner  in  jail,  makes  payable  by  the  county 
all  costs  of  the  prosecution  of  crimes  punishable  otherwise 
than  by  death  or  confinment  in  the  penitentiary.  Workhouse 
Act  (Acts  1891,  ch.  123),  establishing  county  workhouses, 
authorizes  a  workhouse  sentence  in  felony  cases.  Held,  that 
a  county  is  liable  for  the  maintenance  in  its  workhouse  under 
a  superintendent  of  State  prisoners  held  to  hard  labor  on 
commutation  of  sentence.    lb. 

COUNTIES 

« 

1.  Funds.    Rights  of  taxpayers. 

All  citizens  and  taxpayers  of  a  county  have  such  interest  in 
the  subject-matter  as  entitles  them  to  file  a  bill  in  behalf  of 
themselves  and  all  other  citizens  and  taxpayers  of  the  county 
to  enjoin  the  exercise  of  any  of  the  powers  attempted  to  be 
conferred  by  private  Acts  1915,  chapter  184,  authorizing  the 
establishment  of  "communities"  in  the  county  on  the  ground 
of  its  unconstitutionality.    Ferguson  v.  Tyler,  26. 

2.  Funds.    Establishment  of  communities.      Constitutional     pro- 

visions. 
Private  Acts*1915,  chapter  184,  applicable  within  the  population 
described,  only  to  Montgomery  county,  providing  for  the  es- 
tablishment of  communities  and  community  centers  for  the 
improvement  of  roads  and  schools,  and  for  social  and  indus- 
trial advancement,  and  that  the  community  should  receive  its 
proportionate  share  of  any  county  highway  levy,  and  its  pro 
rata  of  school  funds  from  State  and  other  levies,  is  invalid 
in  that  it  transfers  funds  from  the  county  treasury  to  the 
treasury  of  the  community  intended  as  a  quasi  municipality 
in  violation  of  Constitution  1870,  article  2,  section  29,  provid- 
ing that  the  general  assembly  may  authorize  counties  and 
incorporated  towns  to  impose  taxes  for  county  and  corpora- 
tion purposes,  respectively,  as  prescribed  by  law.    lb. 

3.  Taxation.    Constitutional  provisions. 

Under  such  constitutional  provision,  the  two  purposes  for  which 
taxes  may  be  collected  are  distinct,  so  that  the  use  to  which 
> 
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taxes  are  to  be  applied  must  be  one  for  the  benefit  of  the 
delegate  entity  which  levies  the  taxes.    Ferguson  y.  Tyler,  26. 

4.    '^County.** 

A  "county"  is  a  government  within  a  government  not  to  be  dis- 
solved or  destroyed  by  legislative  enactment     lb. 

COURTS 

Conflicting  jurisdiction.  State  courts  and  federal  courts.  /«i- 
junction. 
A  State  court  has  no  jurisdiction  to  enjoin  an  action  tn  the  fed- 
eral court  for  freight  charges  in  accordance  with  schedule 
filed,  on  the  ground  of  a  contract  for  a  lower  rate,  notwith- 
standing Interstate  Commerce  Act  (Act  Cong.  Feb.  4,  1887,  ch. 
104,  24  Stat  387  [U.  S.  Comp.  St  1913,  sec.  8595])  sec.  22,  pro- 
viding that  nothing  contained  in  the  act  shall  abridge  the 
remedies  now  existing  at  common  law  or  by  statute,  but  the 
provisions  of  this  act  are  in  addition  to  such  remedies.  Coal 
d  Iron  Co.  V.  Railroad,  221. 

CRIMINAL  LAW 

Plea  in  abatement.    Time  of  filing. 

An  objection  to  an  indictment  for  homicide  because  the  prose- 
cuting attorney  had  accepted  employment  by  the  prosecutinsr 
witness  to  recover  damages  for  the  homicide  is  waived,  where 
the  plea  in  abatement  was  not  filed  until  after  the  first  con- 
tinuance had  been  granted  and  its  averments  do  not  give 
sufficient  reason  for  the  delay  or  show  that  it  was  filed  at  the 
earliest  possible  moment     Oill  v.  State,  591. 

CRIMINAL  PROSECUTIONS  ' 


ft 


1.  Bail.    Construction.    **Final  termination  of  the  case.' 
A  bond  conditioned  that  the  principal  appear  at  the  trial  court 

at  a  fixed  day  to  answer  the  charge  of  murder,  and  not  depart 
therefrom  without  leave,  and  appear  from  term  to  term  until 
the  final  termination  of  the  case,  binds  the  sureties  for  de- 
fendant's appearance  only  until  the  final  sentence  in  the  trial 
court;  the  final  termination  of  the  case  bein^  its  final  ter- 
mination in  that  court,  and  not  its  termination  on  appeal  or 
after  remand.    Beasley  v.  State,  660. 

2.  Bail.    Extension  by  court. 

While  the  trial  court  may  defer  final  sentence  on  a  princiiMtl 
who  has  been  convicted  of  a  felony,  and  thereby  permit  him 
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to  remain  at  liberty  on  his  bond  for  appearance  at  the  trial 
court  while  he  Is  securing  ball  for  appeal,  It  cannot  pass  final 
sentence  on  him,  and  then  without  consent  of  his  sureties  per- 
mit him  to  stand  on  his  trial  court  bond  for  his  appearance 
In  the  supreme  court.    Ih. 

CURTESY 

Curtesy  initiate.  Right  of  husband. 
••  Where  a  wife  after  the  birth  of  heirs  sold  her  separate  property 
while  the  husband  was  In  the  penitentiary,  and  after  his  re- 
lease, he  Joined  with  her  In  disposing  of  property  purchased 
with  the  proceeds  thereof,  he  ratified  the  original  sale,  and 
estopped  himself  from  setting  up  any  rights  In  the  first  prop- 
erty which  he  might  have  under  his  curtesy  Initiate.  Bryant 
V.  Freeman,  169. 

DAMAGES 

1.  Eminent    domain.    Railroads.    Adjacent    landowners.      Corpse- 

quential  damages. 
The  common-law  rule  Is  that  owners  of  land,  no  part  of  which 
has  been  taken  for  a  railroad,  but  which  land  Is  adjacent 
thereto,  are  not  entitled  to  compensation  for  damages  natur- 
ally and  unavoidably  resulting  from  the  proper  conduct  of  the 
road,  which  are  shared  generally  by  owners  whose  lands  He 
within  the  range  of  the  Inconveniences  necessarily  Incident  to 
proximity  to  a  railroad^  Including  noises  and  vibrations  In- 
cident to  running  trains,  the  necessary  emission  of  smoke 
and  sparks,  and  similar  annoyances.    Railroad  v.  Hinds,  293. 

2.  Eminent  domain.    Rule  for  assessment. 

The  word  "damages,"  as  used  in  Shannon's  Code,  sec,  1857,  regu- 
lating assessment  of  damages,  does  not  mean  money  exacted 
by  retributive  Justice  for  a  legal  injury  Infiicted,  but  purchase 
money  for  a  property  taken,  pursuant  to  law,  and  compensa- 
tion  for  loss  in  value  Incidentally  imposed  upon  the  rest  of 
the  tract  as  a  consequence  of  the  taking  of  a  part,  and  In  fix- 
ing such  compensation  the  owner  of  the  land  must  be  treated 
,  as  one  offering  it  for  sale  at  a  fair  price,  while  not  under  any 

stress  of  circumstances  that  would  Induce  him  to  sacrifice  his 
i  property,  and  the  condemnor  as  an  intending  buyer,  likewise 

I  free  from  stress,  as  not  being  forced  to  buy.    lb. 
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3.  Eminent  domain.    Railroads.    Consequential  damages. 

The  compensation  which  the  landowner  is  entitled  to  recover  for 
the  diminution  of  the  value  of  the  land  remaining  after  the 
condemnation  of  a  part  is  not  restricted  to  damages  arising 
from  the  construction  and  location  of  a  railroad,  t)ut  he  is 
entitled  to  consequential  damages  arising  from  the'  operation 
of  the  road,  whereby  such  remaining  property  is  lessened  in 
value,  including  danger  of  fire,  probable  annoyance  from  noise, 
smoke,  cinders,  dust,  odors,  or  vapors  from  engines,  the 
jarring  caused  by  the  passing  of  trains  upon  the  track  over 
the  land  taken,  and  anything  which  would,  in  an  appreciable 
degree,  capable  of  ascertainment  in  money,  injure  the  market 
value  of  the  land  left.    Railroad  v.  Hinds,  293. 

4.  Eminent  domain.    Railroads.    "General  damages.*' 

In  condemnation  of  land  for  a  railroad,  the  term  "general  dam- 
ages" may  be  defined  as  damages  common  to  the  entire  com- 
munity through  which  the  railroad  runs,  and  which  do  not 
directly  and  proximately  result  from  the  taking  of  the  right 
of  way  strip  and  the  proper  construction  and  proper  opera- 
tion thereon  of  the  railroad.    lb. 

5.  Eminent  domain.    Railroads.    (General  damages. 

A  landowner,  part  of  whose  land  is  condemned  for  a  railroad, 
is  entitled  to  such  general  damages  as  are  suffered  by  all  per- 
sons within  the  range  of  the  annoyances  necessarily  arising 
from  the  proper  operation  of  a  railroad,  in  so  far  as  such 
matters  arise  from  operation  over  the  portion  of  his  land  con- 
demned and  actually  impair  the  market  value  of  that  part  of 
the  land  remaining,  though  the  law  affords  no  remedy  to  ad- 
jacent landowners  similarly  affected  by  such  annoyances,  no 
part  of  whose  land  is  condemned,  since,  considered  as  having 
the  liberty  of  contract,  the  owner  may,  in  fixing  his  price, 
protect  himself  against  such  matters  as  to  which  the  law 
would  not  otherwise  afford  him  redress,  while  the  adjacent 
owner,  being  without  the  purview  of  the  constitutional  pro- 
vision providing  compensation  for  property  taken  by  condem- 
nation, is  left  to  the  common  law,  which  affords  him  no 
remedy  against  such  general  damages.    Ih. 

6.  Eminent  domain.  Taking  part  of  tract.  Excessive  damages. 
On  appeal  from  an  award  to  the  landowner,  in  a  railroad's  con- 
demnation proceeding,  of  $5,775  as  the  value  of  a  strip  of  two 
and  thirty-one  one-hundredths  acres  taken  for  a  right  of  way 
through  a  fifty-six-acre  tract  of  land  lying  near  Shelby  Park 
in   East  Nashville,  and  of  |32,000   for  incidental  damages. 
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where  the,  testimony  as  to  the  amount  of  damages  showed  an 
astonishing  contrariety  of  opinion,  not  only  as  between  the 
opposing  witnesses  but  as  between  witnesses  on  the  same  side, 
so  as  to  show  that  the  opinions  expressed  were  essentially 
uncertain  and  not  very  reliable,  held  that  Justice  required  a 
remittitur    of  1 10,000  in  reduction  of  such  damages.    IJ>. 

7.  Trial.    Federal  employers*  liability  act.    Instruction. 

In  an  action  under  the  federal  Employers'  Liability  Act  of  April 
22,  1908,  for  death  of  a  railroad  employee,  where  there  was 
no  proof  as  to  what  portion  of  decedent's  earnings  his  widow 
and  child  might  have  reasonably  expected  to  recenre,  charge 
telling  the  Jury  that  they  might  find  as  damages  a  sum  equal 
to  the  entire  amount  of  the  probable  earnings  of  decedent  was 
erroneous;    Railroad  v.  Anderson,  666. 

8.  Trial.     Injuries  to  servant.     Federal  employers*  liability  <ict. 

Instruction. 
In  such  action,  where  there  was  no  proof  as  to  what  portion  of 
decedent's  earnings  his  widow  and  child  might  reasonably 
have  expected  to  receive,  it  was  error  to  instruct  that  the 
Jury  might  find  damages  to  be  the  net  value  of  his  earnings 
after  payment  of  his  personal  expenses.    lb. 

9.  Death.    Federal  employers'  liability  a^t.    Allowance. 

In  such  action  there  must  be  evidence  of  pecuniary  damage  to 
his  beneficiaries  before  such  damage  can  be  allowed.  lb. 

10.  Death.    Federal  employers*  liability  act.    Expectancy  of  bene- 

ficiary. 
In  such  action  damages  to  the  widow  should  be  calculated  on  the 
basis  of  her  expectancy  of  life  as  well  as  her  husband's.    lb. 

11.  Death.    Federal  employers*  liability  act.    Pleading. 

Where  there  was  proof  of  the  earning  capacity  of  decedent  and 
his  expectancy  of  life,  but  nothing  to  show  what  his  benefici- 
aries, his  widow  and  minor  child,  might  reasonably  have  ex- 
pected to  receive  from  him  for  their  support,  a  recovery  for 
nominal  damages  could  alone  stand.    lb. 

12.  Death.    Federal  employers*  liability  act.    Pleading. 

In  such  action  there  should  be  pleadings  averring  the  pecuniary 
losses  which  plaintiffs  expect  to  prove.    lb. 

DEATH 

1.   Due  care.    Presumption. 

There  is  a  presumption  arising  out  of  the  instinct  of  self-preser- 
vation that  a  decedent  was  in  the  exercise  of    ordinary  care 
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when  fatally  Injured,  prevailing  until  oyercome  by  competent 
evidence,  and  which  may  prevail  where  there  are  no  eyewit- 
nesses of  or  any  direct  testimony  as  to  his  conduct.  Railroad 
V.  Herb,  397. 

2.    Right  of  action. 

The  right  of  action  under  Shannon's  Code,  sec.  1574,  subsecs,  2, 
3,  and  4,  and  sections  1676  and  1576,  for  injury  from  accident 
or  collision  on  a  railroad  track,  is  that  of  the  deceased. 
Railroad  v.  McMillan,  490. 

DEBTOR  AND  CREDITOR 

1.  Banks  and  Banking,    Depositors.    Relation  between  bank  and 

depositor. 
The  relation  between  bank  and  depositor  is  that  of  debtor  and 
creditor,  so  that,  where  at  the  time  of  the  death  of  a  depositor 
the  bank  holds  his  note,  it  may  set  off  the  amount  thereof 
against  his  deposit,  though  the  note  is  not  yet  due,  regardless 
of  whether  the  bank's  right  be  regarded  as  a  lien  or  not. 
Conquest  v.  Broadway  Nat.  Bank,  17. 

2.  Bankruptcy.    Banks  and   banking.    Depositors.       Relation  be- 

tween bank  and  depositors. 
The  same  right  extends  to  the  bank  as  against  the  assignee  for 
the  benefit  of  creditors  of  the  depositor  or  against  his  trustee 
in  bankruptcy.    lb. 

3.  Banks  and  banking.    Depositors.    Relation  between  bank  and 

depositors. 
The  same  right  extends  in  case  of  insolvency  of  the  depositor 
to  unmatured  debts  against  the  administrator  of  the  depos- 
itor,   lb. 

4.  Banks  and  banking.    Relations  with  depositors.    Bet-off  of  debts 

to  bank.    Rights  of  widow. 
A  bank  cannot  be  deprived  of  the  right  to  set  off  against  the  es- 
tate of  a  decedent  depositor  the  amount  of  a  note  held  by  it 
against  him  by  the  assignment  of  the  deposit  to  the  widow  as 
her  year's  support,  since  she  claims  through  her  husband.    lb. 

DECREE 

Appeal  and  error.    Review.    Decree  pro  confesso. 

In  reviewing  a  judgment  entered  against  defendant  pro  confesso 
after  its  failure  to  answer,  the  bill  should  be  construed  at 
least  as  favorably  as  when  tested  by  demurrer  or  motion  to 
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dismiss;  that  is,  the  court  should  make  every  reasonable  pre- 
sumption in  favor  of  the  bill,  which  must  be  sustained  if,  upon 
critical  examination  of  the  facts  stated,  there  is  a  possibility 
that  the  action  may  be  sustained — it  being  the  policy  of  the 
courts  to  give  every  complainant  an  opportunity  to  be  heard 
on  the  merits  when  any  equity  appears  in  the  bill,  though 
defectively  stated.    Edington  v.  Ins,  Co,,  188. 

DEEDS 

1.  Forgery,    Fictitious  persons. 

Under  Shannon's  Code,  section  6596,  defining  forgery  as  the 
fraudulent  making  or  alteration  of  any  writing  to  the  preju- 
dice of  another's  rights,  a  deed  may  be  the  subject  of  forgery, 
and  it  is  immaterial  whether  the  deed  purports  to  grant  land 
to  which  the  grantor  named  had  no  title,  as  if  he  were  a 
fictitious  person.    AJfSton  v.  State^  604. 

2.  Forgery,    "Uttering"  of  forged  instrument.    Recording  ftrged 

deed. 
Under  Shannon's  Code,  section  6597,  providing  that  whoever 
fraudulently  passes  or  transfers  or  offers  to  pass  or  transfer 
any  forged  paper  knowing  it  to  be  forged,  with  intent  to  de- 
fraud another,  is  guilty  of  a  felony,  such  section  defining  but 
one  crime,  the  recording  of  a  forged  deed  is  an  "uttering."    Fb, 

3.  Forgery.     Uttering   of  forged   instrument.     Recording  forged 

deed. 
It  is  an  uttering  of  a  forged  instrument  to  offer  in  evidence  in 
a  suit  at  law  or  to  file  with  the  papers  in  an  injunction  suit 
a  forged  deed.    Ih. 

4.  Uttering  forged  instrument.    Prejudice  of  another. 
Liability  for  uttering  a  forged  deed  cannot  be  avoided  on  the 

ground  that  no  one  was  prejudiced  thereby,  where,  after  re- 
cording the  deed,  the  accused  took  possession  of  the  land,  cut 
the  timber  therefrom,  and  exercised  a  claim  of  ownership,  that 
being  sufficient  to  create  a  cloud  on  the  title  and  cause  the 
true  owner  expense  in  the  litigation.    lb. 

5.  Husband  and  wife.    Deed  by  wife  to  husband. 

Prior  to  Laws  1913,  chapter  26,  giving  married  women  the  same 
rights  as  to  their  property  as  if  single,  real  estate  held  by  a 
married  woman  as  her  general  estate  could  not  be  conveyed 
to  her  husband  by  her  deed,  in  which  he  Joined,  duly  acknowl- 
edged by  privy  examination.    Bailey  v.  Apperson,  716. 


^   I 


760  INDEX.  [134  Tenn. 

DIVORCE 

DIVORCE 

1.  Statutes.    Privileges  or  immunities.    Special  laws. 

Acts  1915,  chapter  121,  providing  for  the  appointment  of  divorce 
proctors  in  counties  having  a  population  of  over  100,000,  etc., 
is  not  violative  of  Constitution  article  11,  section  8,  providing 
that  no  law  shall  be  passed  granting  special  rights,  privileges, 
or  immunities,  and  that  only  general  laws  shall  be  passed, 
*  since  the  legislature  may  pass  special  laws  affecting  particular 
counties  as  governmental  or  political  agencies,  while  legisla- 
tion on  the  subject  of  divorce  chiefly  involves  governmental 
and  political  questions.    Wilson  v.  Wilson,  697. 

2.  Statutes.      Legislature   divorce.      Statute  appointing  proctors. 

Constitutionality. 

Said  act  is  not  violative  of  Constitution  article  11,  section  4,  pro- 
viding that  the  legislature  shall  have  no  power  to  grant  di- 
vorces, but  may  authorize  the  courts  of  justice  to  grant  them 
for  such  cases  as  may  be  specified  by  general  laws  uniform  in 

*  their  operation  throughout  the  State,  since  the  statute  does 
not  specify  causes  for  divorce.    IJ>. 

3.  Constitutional  law.    Courts  to  be  open.    Statute. 

Acts  1915,  chapter  121,  section  3,  providing  that  it  shall  be  the 
duty  of  a  divorce  proctor  to  acknowledge  service  upon  him  of 
a  copy  of  every  bill  for  divorce,  which  acknowledgement  shall 
be  indorsed  by  him  upon  the  original  bill  before  the  same  is 
filed  in  any  court  In  this  county,  and  no  bill  shall  be 
filed  unless  bearing  such  acknowledgment  over  the  proctor's 
signature,  with  the  date  of  service,  is  not  violative  of  Consti- 
tution article  1,  section  17,  providing  that  courts  shall  be  open 
and  justice  administered  without  sale,  denial,  or  delay,  since 
the  proctor  has  no  discretion  whatever  in  the  manner  of  ac- 
knowledging  service  of  bills  for  divorce,  and  must  indorse 
each  bill  presented  to  him — duty  compellable  by  mandamus, 
J6. 

4.  Fee  of  divorce  proctor.    Statute.    Constitutionality. 

Acts  1915,  chapter  121,  providing  for  the  appointment  of  divorce 
proctors  in  counties  of  over  100,000  population,  and  that  the 
fee  of  the  proctors  shall  be  fixed  as  part  of  the  costs,  is  not 
unconstitutional  on  the  ground  that  he  is  a  State  officer  whose 
fee  must  be  paid  by  the  State  out  of  its  treasury;  there  be- 
ing no  such  constitutional  requirement    Ih. 
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6.  Fee  o/  divorce  proctor.    Statute.    Constitutionality. 

Such  provision  is  not  unconstitutional  as  permitting  the  county 
in  which  a  case  is  tried  to  levy  a  tax  for  State  purposes,  since 
the  fee  is  not  a  tax,  and  is  not  levied  by  the  county.    lb. 

6.   Appointment  of  deputy  proctor.    Statute.    Constitutionality. 
Said  act  is  not  unconstitutional  because  providing  that  the  proc- 
tor himself  appoint  his  deputy.    lb. 

DOMICILE 

1.  Taxation.    Personal  property. 

For  the  purposes  of  taxation  of  personal  property  one  must  have 
a  domicile  fixed  in  some  particular  county  and  municipal  cor- 
poration or  civil  district  of  the  State.  Denny  v.  Sumner  Co., 
468. 

2.  Taxation.  **Domicile**  distinguished  frjom  "residence.*' 

"Domicile"  and  "residence"  are  not  synonymous  in  the  law  re- 
lating to  situs  for  taxation;  "domicile"  importing  a  legal  re- 
lation existing  between  a  person  and  a  particular  place,  ba&ed 
on  actual  residence,  plus  a  concurrent  intention  to  remain 
there  as  at  a  fixed  abiding  place.  One  may  ha^e  but  one  domi- 
cile or  legal  residence,  but  he  may  have  two  or  more  res- 
idences, and  he  may  not  actually  abide  at  his  legal  residence 
at  all,  but  his  actual  residence  must  be  his  abiding  place.    lb. 

3.  Operation  of  law. 

The  law  will,  from  facts  and  circumstances,  fix  a  legal  residence 
for  one  unless  he  voluntarily  fixes  it  himself.    lb. 

4.  **Change  of  domicile."    Requisites. 

To  constitute  a  change  from  a  domicile  to  another  domicile  of 
choice,  it  is  requisite  that  there  be  actual  residence  in  the 
other  or  new  place,  an  intention  to  abandon  the  old  domi- 
cile, and  an  intention  of  acquiring  a  new  one  at  the  other 
place.    lb. 

6.    Change  to  domicile  of  origin. 

There  is  in  this  State  an  exception  to  the  rule  that  a  domicile 
once  fixed  remains  until  another  is  actually  acquired,  arising 
In  the  event  of  a  change  from  a  domicile  of  choice  to  that  of 
origin,  so  that,  if  the  removal  be  with  intent  to  resume  the 
domicile  of  origin,  it  Is  re-acquired  before  it  Is  reached,  or 
even  while  the  person  is  in  itinerCj  for  it  reverts  the  moment 
the  other  is  given  up;  but  such  exception  is  limited  to  changes 
from  one. country  to  another  or  from  one  State  of  tl;e  Union 
to  another,    lb. 
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6.  '^Change.**    Intent. 

The  mere  intention  to  acquire  a  new  domicile  without  the  fact 
of  an  actual  removal  and  residence  avails  nothing;  neither 
does  the  fact  of  an  actual  removal  without  such  intent;  and  a 
mere  change  in  the  place  of  abode,  though  more  than  tempo- 
rary, is  not  sufficient  unless  the  intent  concur.  Denney  ▼. 
Sumner  Co.,  468. 

7.  Taxation.    Personal  property. 

Complainant,  who  had  acquired  a  domicile  of  choice  in  T. 
county,  who  in  1913  sold  his  farm  in  that  county  and  most  of 
his  personal  property,  who  removed  to  S.  county,  intending  to 
make  a  legal  residence  there  conditional  on  his  finding  a  farm 
there  that  was  satisfactory  and  to  remain  only  until  his  son's 
preparatory  school  course  was  finished,  and  who,  though  he 
bought  a  farm  in  S.  county  as  an  investment,  continued  to 
vote  in  T.  county  and  to  pay  taxes  on  personalty  there,  was^ 
for  the  purposes  of  taxing  his  personal  property,  domiciled 
in  T.  county.    26. 

ELECTIONS 

Municipal  corporations.    Officers.    Right  to  election. 

The  charter  of  the  city  of  Nashville  (Priv.  Acts  1918,  ch.  22.) 
provides  for  recalling  municipal  officers  by  petition  signed  by 
voters  equal  to  25  per  cent,  of  the  entire  vote  cast  for  the 
office  of  mayor  at  the  last  preceding  election,  demanding  the 
election  of  a  successor  of  the  person  sought  to  be  removed. 
A  recall  petition  demanded  removal  of  a  number  of  officers, 
some  of  whom  were  not  subject  thereto,  because  not  elected 
by  the  city,  and  others  of  whom  had  been  removed  under  the 
Ouster  Law  or  had  resigned.  Held  that,  as  the  petition  was 
joint  and  it  could  not  be  determined  whether  the  voters  would 
have  signed  it  had  not  all  the  names  been  included,  the  peti- 
tion is  a  nullity,  and  affords  no  basis  for  recall  election. 
State  ex  rel.  v.  Howell,  93. 

ELECTION  OF  REMEDIES 

1.   Acts  constituting  election. 

An  election  of  remedies  is  the  adoption  by  an  unequivocal  act  of 
one  of  two  existing  alternative  remedial  rights,  inconsistent 
and  not  reconcilable  with  each  other,  the  effect  of  which  is  to 
preclude  a  resort  by  the  plaintiff  or  creditor  to  the  other. 
Fhillips  V.  Rooker,  457. 
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2.  Acts  constituting. 

Where  the  plaintiffs  took  a  decree  against  the  defendants  B.  and 
C,  who,  as  agents  of  the  defendant  company,  had  orally  as- 
sumed a  contract  for  timber  rights  on  behalf  of  the  defendant 
R.,  there  being  but  one  credit  extended  and  one  liability,  the 
plaintiffs  could  not  proceed  later  against  the  company  as  prin- 
cipal, since,  where  both  the  agent  and  the  principal  are  sued 
together  and,  with  full  knowledge,  the  creditor  takes  Judgment 
against  the  agent,  there  is  a  decisive  act  of  election,  although 
it  does  not  result  in  satisfaction  of  the  debt,  and  his  case 
against  the  principal  for  later  judgment  must  fail,  although 
the  principal,  and  not  the  agent,  received  the  benefit  of  the 
transaction.    lb. 

3.  Effect.    Change  of  position  by  the  other  party.    "Estoppel  in 

pais." 
An  "election"  differs  from  an  "estoppel  in  pais'^  in  that  in  order 
to  be  effective  it  need  not  be  acted  upon  by  the  other  party  by 
way  of  a  detrimental  change  of  his  position,  provided  the  elec- 
tion is  a  decisive  one.    lb. 

EMBEZZLEMENT 

Defenses.    Statute.    Return  by  sureties. 

Shannon's  Code,  section  6575,  providing  that,  Ir  the  officer  em- 
bezzling public  funds  shall  account  for  all  moneys  received  by 
him,  he  shall  not  be  within  the  provisions  of  the  preceding 
section,  making  embezzlement  by  public  officers  a  felony, 
though  it  precludes  a  conviction  where  the  proceeds  were  re- 
turned by  the  officer  himself,  does  not  prevent  the  conviction 
of  an  officer  because  the  embezzled  funds  were  repaid  by  the 
sureties  on  his  official  bond.    Cole  v.  State,  645. 

EMINENT    DOMAIN 

1.  Railroads.  Adjacent  landowners.  Consequential  damages. 
The  common-law  rule  is  that  owners  of  land,  no  part  of  which 
has  been  take;i  for  a  railroad,  but  which  land  is  adjacent 
thereto,  are  not  entitled  to  compensation  for  damages  natur- 
ally and  unavoidably  resulting  from  the  proper  conduct  of  the 
road,  which  are  shared  generally  by  owners  whose  lands  lie 
within  the  range  of  the  inconveniences  necessarily  incident 
to  proximity  to  a  railroad,  including  noises  and  vibrations  in- 
cident to  running  trains,  the  necessary  emission  of  smoke 
and  sparks,  and  similar  annoyances.    Railroad  v.  Hinds,  293. 
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2.  "Damages.**    Rule  for  assessment. 

The  word  "damages,"  as  used  in  Shannon's  Code,  sec.  1867,  regu- 
lating assessment  of  damages,  does  not  mean  money  exacted 
by  retributive  justice  for  a  legal  injury  inflicted,  but  purchase 
money  for  a  property  taken,  pursuant  to  law,  and  compensa- 
tion for  loss  in  value  incidentally  imposed  upon  the  rest  of 
the  tract  as  a  consequence  of  the  taking  of  a  part,  and  in 
fixing  such  compensation  the  owner  of  the  land  must  be 
treated  as  one  offering  it  for  sale  at  a  fair  price,  while  not 
under  any  stress  of  circumstances  that  would  induce  him  to 
sacrifice  his  property,  and  the  condemnor  as  an  intending  buy- 
er, likewise  free  from  stress,  as  not  being  forced  to  buy. 
Railroad  v.  Hinds,  293. 

3.  Railroads.    Consequential  damages. 

The  compensation  which  the  landowner  is  entitled  to  recover  for 
the  diminution  of  the  value  of  the  land  remaining  after  the 
condemnation  of  a  part  is  not  restricted  to  damages  arising 
from  the  construction  and  location  of  a  railroad,  but  he  is 
entitled  to  consequential  damages  arising  from  the  operation 
of  the  road,  whereby  such  remaining  property  is  lessened 
in  value,  including  danger  of  fire,  probable  annoyance  from 
noise,  smoke,  cinders,  dust,  odors,  or  vapors  from  engines, 
the  jarring  caused  by  the  passing  of  trains  upon  the  track 
over  the  land  taken,  and'  anything  which  would,  in  an  appreci- 
able degree,  capable  of  ascertainment  In  money,  injure  the 
market  value  of  the  land  left    Ih. 

4.  Railroads.    ''General  damages*' 

In  condemnation  of  land  for  a  railroad,  the  term  "general  dam- 
ages" may  be  defined  as  damages  common  to  the  entire  com- 
munity through  which  the  railroad  runs,  and  which  do  not 
directly  sind  proximately  result  from  the  taking  of  the  right 
of  way  strip  and  the  proper .  construction  and  proper  opera- 
tion thereon  of  the  railroad.    Ih. 

5.  Railroads.    General  damages. 

A  landowner,  part  of  whose  land  is  condemned  for  a  railroad, 
is  entitled  to  such  general  damages  as  are  Suffered  by  all  per- 
sons within  the  range  of  the  annoyances  necessarily  arising 
from  the  proper  operation  of  a  railroad,  in  so  far  as  such 
matters  arise  from  operation  over  the  portion  of  his  land  con- 
demned and  actually  impair  the  market  value  of  that  part  of 
the  land  remaining,  though  the  law  affords  no  remedy  to  ad- 
jacent landowners  similarly  affected  by  such  annoyances,  no 
part  of  whose  land  is  condemned,  since,  considered  as  having 
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the  liberty  of  contract,  the  owner  may,  In  fixing  his  price,  pro- 
tect  himself  against  such  matters  as  to  which  the  law  would 
not  otherwise  afford  him  redress,  while  the  adjacent  owner, 
being  without  the  purview  of  the  constitutional  provision  pro- 
viding compensation  for  property  taken  by  condemnation,  is 
left  to  the  common  law,  which  affords  him  no  remedy  against 
such  general  'damages.    lb. 

6.  Evidence.    Otoner's  previous  offer  of  sale.    Discretion. 

On  the  issue  of  damages  In  a  proceeding  in  eminent  domain  by 
a  railroad  company,  the«  exclusion  of  the  testimony  of  a  wit- 
ness that  the  owner  of  the  land,  part  of  which  was  condemned, 
had  several  years  previously  stated  that  the  land  could  be 
bought  for  $30,000,  where  such  offer  was  made  at  a  time  when 
the  real  estate  market  was  dead  and  before  any  improvements 
had  been  made  upon  a  neighboring  tract,  which  was  later  con- 
verted into  a  park,  and  before  a  boulevard  had  been  projected 
along  the  tract,  was  not  an  abuse  of  the  trial  court's  discre- 
tion.   IJ). 

7.  Damages.    Appeal.    Defective  bond.    Motion  to  dismiss  appeal. 

Laches. 
In  a  railroad's  condemnation  proceeding,  plaintiff  appealed  from 
the  report  of  the  jury  of  view,  and  obtained  an  order  to  take 
possession  upon  giving  bond.  Defendant  landowners  also  ex- 
"cepted  on  the  ground  that  the  award  was  Inadequate,  and,  the 
exceptions  being  overruled,  took  an  appeal,  which  was  granted 
in  the  name  of  all  the  defendants  on  condition  that  they 
file  an  appeal  bond  for  costs.  Some  three  years  later,  when 
the  case  came'up  for  trial,  the  parties  stipulated  that  the  only 
question  was  the  value  of  the  land  taken  and  the  amount  of 
damages.  After  a  month's  trial,  involving  the  examination  of 
fifty  witnesses,  and  after  the  testimony  was  closed  and  the 
case  fully  argued,  plaintiff  moved  to  dismiss  the  appeal  be- 
cause defendants'  appeal  bond  had  not  been  executed  by  all 
the  parties  defendant.  Plaintiff  admitted  discovering  the  de- 
fect two  weeks  )?revlous  to  the  time  of  making  the  motion. 
Held,  that  the  motion  was  properly  overruled  because  it  came 
too  late.    lb. 

8.  Damages.    Withholding  land  from  sale.    Purpose.  Admissibility. 
In  such  proceeding,  evidence  by  one  of  the  landowners  that  his 

reason  for  not  making  any  effort  to  sell  the  land  for  twenty- 
five  years  was  that  the  land  was  held  because  of  flattering 
prospects  of  increase  in  value  was  properly  admitted,  since  it 
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was  relevant  for  the  purpose  of  meeting  the  inference  which 
might  be  drawn  from  the  otherwise  unexplained  fact  that  the 
land  had  been  held  from  the  market  for  so  long  a  period. 
RailroacS^  v.  Hinds,  293. 

9.    Taking  part  of  tract.    Excessive  damages. 

On  appeal  from  an  award  to  the  landowner,  in  a  railroad's  c<m- 
demnatlon  proceeding,  pt  $5,775  as  the  value  of  a  strip  of  two 
and  thirty-one  one-hundredths  acres  taken  for  a  right  of  way 
through  a  flfty-six-acre  tract  of  land  lying  near  Shelby  Park 
in  East  Nashville,  and  of  |32,000  for  incidental  damages, 
where  the  testimony  as  to  the  amount  of  damages  showed  an 
astonishing  contrariety  of  opinion,  not  only  as  between  the 
opposing  witnesses  but  as  between  witnesses  on  the  same  side, 
so  as  to  show  that  the  opinions  expressed  were  essentially 
uncertain  and  not  very  reliable,  held  that  Justice  required  a 
remittitur  of  |10,000-  in  reduction  of  such  damages.    lb. 

Bee  Evidence 

EQUITY 

1.  Interpleader.    Nature  of  remedy. 

A  bill  of  Interpleader  is  ordinarily  filed  when  two  or  more  per- 
sons claim  the  same  debt,  or  duty,  or  other  thing,  from  the 
complainant  by  different  or  separate  interests;  and  he,  not 
knowing  to  which  of  the  claimants  he  ought  of  right  to  render 
the  same  debt,  etc.,  and  fearing  that  he  may  suffer  injury 
from  their  conflicting  claims,  files  a  bill  against  them,  and 
prays  that  they  may  be  compelled  to  Interplead,  and  state 
their  several  claims,  so  that  the  court  may  adjudge  to  whom 
the  same  debt,  etc.,  belongs.  Bank  of  Whitehouse  v.  Baldridge, 
7. 

2.  Interpleader.    Grounds.    In  general. 

The  essentials  of  a  bill  of  interpleader  are  that  two  or  more 
persons  must  be  claiming  adversely  to  each  other,  from  the 
same  person,  the  same  thing,  debt,  or  duty,  which  debt,  etc, 
must  be  specific  and  definite,  that  the  holder  thereof  must 
have  no  title,  claim,  or  interest  in  or  to  It,  and  that  he  must 
be  so  situated  that  if  he  comply  with  the  demands  of  either 
claimant  he  is  in  danger  of  being  held  liable  therefor  by  the 
other,  and  that  he  must  not  be  under  any  special  liability  to 
either  claimant  with  reference  to  the  thing  in  dispute,  but 
mi^t  be  absolutely  Indifferent  between  them,  and  that  there 
must  be  annexed  to  the  bill  an  affidavit  of  noncollusion,  unless 
the  bill  avers  noncollusion,  and  is  sworn  to.    Ih. 
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3.  Interpleader,    RequUites.    Identity  of  debt 

Complainant  bank  purchased  notes  given  by  tbe  purchasers  of 
an  insurance  company's  certificates,  partly  for  cash  and  partly 
for  its  own  certificates  of  deposit,  aggregating  $7,129.50,  which 
certificates  of  deposit  the  insurance  company  then  sold.  Bills 
were  filed  against  it,  one  by  parties  seeking  to  recover  the 
amount  of  notes  paid  to  it,  on  the  ground  of  the  fraud  of  the 
insurance  company  to  whom  the  notes  were  given,  another  by 
parties  seeking  to  enjoin  it  from  collecting  such  notes,  and  a 
suit  was  brought  by  a  bank  seeking  to  recover  the  face  value 
of  the  complainant's  certificates  of  deposit.  Held,  that  neither 
class  of  the  claimants  against  complainant  was  claiming  any 
debt  or  thing  that  either  of  the  other  classes  was  claiming, 
but  that  each  class  of  claims  was  separable,  and  hence  that 
complainant  could  not  maintain  a  bill  of  interpleader.    Ih, 

4.  Decree  pro  confesso.    Propriety, 

Where  defendant's  answer  admits  its  liability,  the  court  will  not 
set  aside  the  decree  rendered  pro  confeaao  on  the  bill  for  the 
proper  amount,  even  though  the  allegations  of  the  bill  itself 
are  deficient.    Edington  v.  Ins,  Co.,  188. 

5.  Decree  pro  confesao.    Pleading,    Penalty.    Statute, 

Under  Acts  1901,  chapter  141,  authorizing  recovery  of  a  penalty 
against  an  insurance  company  for  delay  in  paying  a  loss,  and 
providing  that  it  shall  be  made  to  appear  to  the  court  or  Jury 
that  the  refusal  to  pay  was  not  in  good  faith  and  infiicted  ad- 
ditional expense  or  loss  upon  the  holder  of  the  policy,  and  that 
the  penalty,  within  the  prescribed  limits,  shall,  in  the  dis- 
cretion of  the  court  or  Jury,  be  measured  by  the  additional 
expense  entailed,  the  bill,  in  suit  on  a  life  policy,  alleging 
that  defendant  had  refused  to  pay  the  claim  within  sixty  days 
after  it  was  due,  and  after  demand,  which  refusal  was  not 
in  good  faith  and  had  inflicted  additional  expense  upon  com- 
plainants in  an  amount  equal  to  not  less  than  twenty-five  per 
cent,  of  the  amount  sought  to  be  recovered,  was  insufficient, 
the  bill  being  taken  pro  confessOj  to  authorize  recovery  for 
additional  loss  as  a  penalty,  save  for  counsel  fees.    Ih, 

6.  Trial,    Issues,    Submission. 

Under  Shannon's  Code,  section  6285,  declaring  that  the  issues 

shall  be  made  up  by  the  parties  under  the  direction  of  the 

court  and  set  forth  briefly  and  clearly  the  true  questions  of 

I  fact  to  be  tried,  it  Is  the  duty  of  the  chancellor  to  see  that 

I  proper  and  material  issues,  and  only  such,  are  submitted  to 
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the  jury,  and  he  is  in  error  when  he  submits  to  the  jury  an 
immaterial  issue.    De  Rossett  Hat  Co.  v.  Fire  Ins.  Co.,  199. 

7.  Submission  of  special  interrogatories  to  jury. 

In  an  action  on  a  note  executed  and  given  in  return  for  corpo- 
rate stock,  wherein  the  defendant  sought  cancellation  on  the 
ground  that  it  was  secured  by  fraud,  held  not  error  to  submit 
certain  interrogatories  to  the  jury.  Madison  Trust  Co,  ▼. 
Stahlmdn,  402. 

8.  Cancellation  of  instruments.    Power  of  equity. 

Equity  has  the  power  to  cancel  a  void  instrument,  whether  its 
character  as  such  appears  from  the  face  of  the  instrument  or 
otherwise.    Coal  d  Lumber  Co.  v.  PaWon,  556. 

ESTOPPEL 

1.  Husband  and  ttnfe.    Coverture.    Rights  of. 

Where  a  married  woman  whose  husband  had  been  sentenced 
to  the  penitentiary  for  life  disposed  of  her  property,  represent- 
ing herself  to  be  a  widow,  her  fraud  estops  her  from  question- 
ing the  conveyance  on  the  ground  that  her  husband  did  not 
join,  and  her  privy  examination  was  not  taken  in  the  form 
prescribed  for  deeds  of  married  women.  Bryant  v.  Freeman^ 
169. 

2.  Curtesy.    Curtesy  initiate.    Right  of  husband. 

Where  a  wife  after  the  birth  of  heirs  sold  her  separate  property 
while  the  husband  was  in  the  penitentiary,  and  after  his  re- 
lease, he  joined  with  her  in  disposing  of  property  purchased 
with  the  proceeds  thereof,  he  ratified  the  original  sale,  and 
estopped  himself  from  setting  up  any  rights  in  the  first  prop- 
erty which  he  might  have  under  his  curtesy  initiate.    lb. 

3.  Claim  under  agreement. 

Where  insured  relied  on  a  nonwaiver  agreement  with  insurers, 
he  cannot  take  advantage  of  an  oral  statement  made  by  his 
adjuster  and  assented  to  by  the  adjusters  of  the  insurers  which 
contradicted  the  provisions  of  the  policies  preserved  by  the 
nonwaiver  agreement  De  Rossett  Hat  Co.  v.  Fire  Ins,  Co,, 
199. 

4.  Election  of  remedies.    Effect.    Change  of  position  by  the  other 

party.    "Estoppel  in  pais." 
An  "election"  differs  from  an  "estoppel  in  pais"  in  that  in  order 
to  be  effective  in  need  not  be  acted  upon  by  the  other  party  by 
way  of  a  detrimental  change  of  his  position,  provided  the  elec- 
tion is  a  decisive  one.    Phillips  v.  Rooker,  457. 
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5.   Disadvantage. 

In  an  action  to  remoye  a  cloud  from  title  to  real  estate,  defend- 
ant, purchasing  before  the  decree  alleged  to  be  a  cloud  was 
entered  and  not  on  the  faith  of  the  decree,  could  not  set  up 
estoppel,  as  he  must  have  been  put  in  a  worse  attitude  or  some 
advantage  must  have  been  gained  by  a  delay  before  estoppel 
could  arise.    Coal  d  Lumber  Co.  v.  Patton,  556. 

EVIDENCE 

1.  Municipal  corporations.    OfUcers,    Ouster. 

In  a  proceeding  to  oust  a  municipal  officer  brought  under  Pub. 
Acts  1915,  ch.  11,  evidence  of  acts  of  malfeasance  done  during 
the  officer's  term,  but  before  passage  of  the  act.  Is  admissible; 
the  act  make  nothing  illegal  which  was  not  Illegal  before. 
State  ex  rel.  v.  Bowse,  67. 

2.  Municipal  corporations.    Ouster  of  mayor.    Proceedings. 

In  a  proceeding  under  Pub.  Acts  1915,  ch.  11,  to  oust  a  municipal 
officer  for  misconduct  in  office,  evidence  of  his  acts  of  mal- 
feasance committed  in  a  term  previous  to  the  pending  term  is 
admissible,  particularly  where  on  his  first  election  he  promised 
to  enforce  the  laws,  while  on  the  latter  he  was  supported  by 
the  element  not  desiring  law  enforcement.    Jb. 

S.   Municipal  corporations.    Ouster  of  mayor. 

Defendant  mayor,  after  being  elected  on  a  law  enforcement  plat- 
form in  which  he  announced  that  he  could  and  would  enforce 
all  criminal  laws,  allowed  saloons  and  disorderly  houses  to 
run  in  open  violation  of  State  law.  He  also  participated  in  a 
plan  to  evade  the  charter  whereby  a  market  house  costing 
many  thousand  dollars  was  paid  for  by  separate  vouchers  as 
if  the  work  was  less  than  $500,  so  that  bids  were  rendered  un- 
necessary. Such  market  house  was  adjacent  to  the  place  of 
business  of  the  mayor's  firm,  and  it  appeared  that  the  mayor ' 
and  others  reaped  benefits  therefrom.  The  mayor  also  allowed 
subordinates  to  sign  his  name  to  vouchers,  and  the  practice 
led  to  the  commission  of  ^oss  frauds  on  the  treasury.  Held, 
that  the  mayor  was  guilty  of  misconduct  In  office  warranting 
his  ouster  under  Pub.  Acts,  1915,  ch.  11.    IJ). 

4.   Sunday.    Prosecution.    Sufficiency  of  evidence. 

Plaintiff's  conduct  of  a  moving  picture  show  on  successive  Sun- 
days, located  on  a  leading  thoroughfare  of  the  city  to  the 
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observance  of  passers-by  in  the  matter  of  seeing  the  large 
crowds  going  in  and  out  of  the  show,  warranted  his  conyiction. 
Graham  v.  State,  286. 

5.  Eminent  domain,    Otoner*s  previous  offer  of  sale.    Discretion. 
On  the  issue  of  damages  in  a  proceeding  in  eminent  domain  by 

a  railroad  company,  the  exclusion  of  the  testimony  of  a  wit- 
ness that  the  owner  of  the  land,  part  of  which  was  condemned, 
had  several  years  previously  stated  that  the  land  could  be 
bought  for  $30,000,  where  such  offer  was  made  at  a  time 
when  the  real  estate  market  was  dead  and  before  any  improve- 
ments had  been  made  upon  a  neighboring  tract,  which  was 
later  converted  into  a  park,  and  before  a  boulevard  had  beei) 
projected  along  the  tract,  was  not  an  abuse  of  the  trial  court's 
discretion.    Railroad  v.  Hinds ,  293. 

6.  Eminent  domain.    Price  of  neighboring  tract  bought  for  park. 

Discretion. 
The  refusal  of  the  trial  Judge  to  permit  evidence  as  to  the  pup 
chase  price  of  the  tract  bought  for  such  park,  which  was  pur- 
chased several  years  previously  to  such  condemnation,  the 
subsequent  creation  of  such  park  and  the  boulevard  having 
greatly  enhanced  property  values  in  the  vicinity,  was  not  an 
abuse  of  discretion.    lb, 

7.  Railroads,     Condemnation,    Nearby  land.    Purchase  price.  Dis- 

cretion, 
The  exclusion  in  such  condemnation  proceeding  of  evidence  of 
the  price  paid  for  a  neighboring  tract  of  land  several  years 
previously,  where  the  establishment  of  such  park  and  boule- 
vard had  made  communication  between  such  tract  and  a 
city  much  better,  and  had  enhanced  the  value  thereof,  and 
the  land  had  been  purchased  at  what  amounted  to  a  forced  sale 
by  reason  of  financial  difficulties  of  the  then  owners,  was  not 
an  abuse  of  discretion.    lb. 

8.  Eminent  domain.    Damages,    Other   sales.    Admissibility. 

In  arriving  at  the  value  of  land  taken  by  eminent  domain,  evi- 
dence of  other  sales  is  generally  competent    Jb. 

9.  Appeal  and  error.    Other  sales.    Discretion.    Review, 

The  extent  to  which  other  sales  of  land  are  admissible  to  prove 
the  value  of  the  land  in  controversy,  in  proceedings  in  emi- 
nent domain,  with  regard  to  the  degree  of  similarity  of 
situation  and  circumstances  necessary  to  give  such  sales  suf- 
ficient probative  value,  is  largely  within     the  trial  court's 
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discretion,  but  such  discretion  is  not  unlimited,  and  will 
in  proper  cases  be  reviewed  on  appeal.    Ih. 

10.  Eminent   domain.     Damages.     Withfiolding    land   from   sale. 

Purpose.  Admissibility. 
In  such  proceeding,  evidence  by  one  of  the  landowners  that  his 
reason  for  not  making  any  effort  to  sell  the  land  for  twenty- 
five  years  was  that  the  land  was  held  because  of  flattering 
'  prospects  of  increase  in  value  was  properly  admitted,  since  it 
was  relevant  for  the  purpose  of  meeting  the  inference  which 
might  be  drawn  from  the  otherwise  unexplained  fact  that  the 
land  had  been  held  from  the  market  for  so  long  a  period.    Ih, 

11.  Negligence.    Contributory  negligence.    Burden  of  proof. 
Where  a  plaintiff's  contributory  negligence  does  not  appear  from 

the  proof  adduced  by  him,  the  burden  of  showing  its  existence 
rests  on  the  defendant.    Railroad  v.  J?er&,  397. 

12.  Death.    Due  care.    Presumption. 

There  is  a  presumption  arising  out  of  the  instinct  of  self-preser- 
vation that  a  decedent  was  in  the  exercise  of  ordinary  care 
when  fatally  injured,  prevailing  until  overcome  by  competent 
evidence,  and  which  may  prevail  where  there  are  no  eyewit- 
nesses of  or  any  direct  testimony  as  to  his  conduct    Ih. 

13.  Corporatiofis.     Subscriptions  to  stock.     False  representations. 
Evidence  held  to  show  such  material  false  representations  as  to 

the  value  of  corporate  stock  for  which  a  note  was  given  and 
renewals  were  taken  as  to  preclude  recovery  against  the 
maker.    Madison  Trust  Co.  v.  Stahlman,  402. 

14.  Railroads.    Injury  on  track.    Sufficiency  of  evidence. 
EiVidence  in  such  action   held  to  sustain  a  verdict  for  the 

plaintiff.    Railroad  v.  McMillanj  490. 

15.  Action  for  personal  injury.    Admissions  of  decedent. 

Such  right  of  action  being  the  right  of  the  deceased,  his  admis- 
sions as  to  his  negligence  and  inattention  would  be  competent 
as  against  his  widow  and  administratrix  or  those  succeeding 
to  the  right  of  action.    lb. 

16.  Declarations.    Condition  of  declarant. 

In  an  action  by  widow  and  administratrix  for  damages  for  the 
negligent  killing  of  her  deceased  husband  on  defendant's 
track,  the  admissions  of  the  deceased  as  to  his  negligence  and 
inattention,  made  when  he  was  fatally  injured  and  was 
suffering  great  pain,  though  partly  conscious,  were  not  in- 
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admissible  on  the  ground  of  his  stupefied  or  partially  con- 
scious condition.    Railroad  y.  McMillan,  490. 

17.  Taxation.  Reassessment  Fraud  of  owner.  Presumption, 
Btatute. 
The  presumption  under  Acts  1907,  chapter  602,  section  30,  pro- 
viding in  part  that  property  shall  be  reassessed  for  the  period 
provided  by  law  when  the  owner  connives  at  or  fraudulently 
procures  or  induces  the  assessment  to  be  made  at  less  than 
the  actual  cash  value,  "provided,  however,  in  all  cases  where 
there  is  a  grossly  inadequate  assessment,  fraud  shall  be  pre- 
sumed," is  not  conclusive,  but  rebuttable.  Eastland  v.  Bneed, 
699. 

EXECUTORS  AND  ADMINISTRATORS 

1.  Set-off  of  unmatured  debts.    Statutes.    Construction. 
Shannon's  Code,  section  4137,  providing  that  in  all  suits  by  the 

administrator  of  any  deceased  person  the  insolvency  of  whose 
estate  has  been  suggested  the  defendant  may  plead  a  set-off 
of  whatever  amount  is  due  him  from  the  decedent,  being  de- 
claratory only  of  the  previous  law,  cannot  be  narrowly  con- 
strued; so  that,  while  it  deals  with  matured  obligations,  it 
does  not  deny  the  right  to  an  equitable  set-off  of  an  unmatured 
obligation  against  an  insolvent  estate.  Conquest  v.  Broad- 
Moay  Nat.  Bank^  17. 

2.  AUotoance  to  toidow  for  support.    Property  subject.   *'Money  on 

Tiand  or  due." 
The  allowance  to  the  widow  under  Shannon's  Code,  section  4020, 

to  be  made  from  moneys  on  hand  or  due,  or  other  assets,  must 

be  literally  construed,  so  that  money  on  deposit  in  a  bank  to 
'   which  the  deceased  is  indebted,  and  against  which  the  bank 

may  set  off  its  claim,  is  not  subject  to  the  widow's  allowance, 

not  being  "money  on  hand  or  due."    Ih. 

3.  Inventory.    Jurisdiction  of  county  court. 

Under  Shannon's  Code,  sec.  4039,  providing  that  any  person  in- 
terested in  a  decedent's  estate  may  at  any  time  before  final 
settlement  suggest  to  the  court  that  the  representative  has  not 
returned  a  complete  inventory,  and  the  articles  omitted  shall 
be  debited  to  the  representative  at  their  value,  unless  he  can 
show  a  sufllcient  legal  reason  for  leaving  them  out  of  the  in- 
ventory, and  section  6027,  subd.  4,  conferring  original  Juris- 
diction on  the  county  court  over  the  settlements  of  executors 
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or  administrators,  while  the  county  court  has  no  Jurisdiction 
of  a  petition  to  require  an  administrator  to  charge  himself 
with  a  sum  with  which  he  had  charged  himself  as  ad- 
ministrator of  another  estate,  when  considered  as  an  inde- 
pendent and  original  action  drawing  into  question  the  title  to 
property,  it  has  jurisdiction  of  such  a  petition  as  a  suggestion 
that  the  administrator  has  not  returned  a  complete  inventory. 
Black  V.  Black,  617. 

EXPRESS   COMPANY 

Carriers.    Duty  of  delivery. 

The  duty  of  an  express  company  in  respect  to  delivery  of  con- 
signments differs  from  that  resting  on  railway  carriers,  in 
that  its  duty  of  delivery  does  not  terminate  on  the  arrival  of 
the  goods  at  the  station  of  destination,  but  it  is  required  to 
deliver  the  goods  to  the  consignee  in  person  or  to  his  author- 
ized agent  at  his  place  of  business  or  residence.  80,  Express 
Co,  V.  Potter  Bros.,  1. 

See  Cabbiebs 

FISCAL  MANAGEMENT 

1.  Municipal  corporations.    Separate  funds. 

Acts  1913,  chapter  22,  section  27,  authorizing  deduction  of  ten 
per  cent,  of  all  revenues  of  the  city  of  Nashville  for  its  sink- 
ing fund,  construed  in  connection  with  section  39,  providing 
for  a  special  tax  for  park  purposes,  does  not  authorize  the  di- 
version of  a  part  of  a  fund  derived  from  a  railway  under  a 
compromise  decree  in  litigation  between  the  railway  and  the 
city,  whereby  the  railway  is  required  to  pay  a  percentage  of 
its  gross  earnings  for  the  exclusive  benefit  of  the  park  fund 
of  the  city.    Bd.  of  Park  Comm.  v.  Nashville,  612. 

2.  Municipal  corporations.    Separate  funds. 

A  compromise  decree  in  litigation  between  a  railway  and  a  city 
whereby  the  railway  is  required  to  pay  a  percentage  of  its 
gross  earnings  exclusively  for  park  purposes,  in  consideration 
of  exemption  from  a  privilege  tax  on  the  property  of  the  rail- 
way company,  created  a  trust  fund  for  park  purposes  which 
the  legislature  has  no  power  to  divert  to  another  city  fund. 
lb. 

See  Taxation;    Municipal  Cobpobations. 
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1.  Venue. 

The  venue  of  a  prosecution  for  forging  a  deed  is  the  county 
wherein  the  deed  was  actually  forged.    Abston  v.  State,  604. 

2.  Deeds.    Fictitiotut  persons. 

Under  Shannon's  Cade,  section  6696,  defining  forgery  as  the 
fraudulent  making  or  alteration  of  any  writing  to  the  preju- 
dice of  another's  rights,  a  deed  may  be  the  subject  of  forgery, 
and  it  is  immaterial  whether  the  deed  purports  to  grant  land 
to  which  the  grantor  named  had  no  title,  as  if  he  were  a  fic- 
titious person.    lb, 

3.  *'Uttering"  of  forged  instrument.    Recording  forged  deed. 
Under  Shannon's  Code,  section  6597,  providing  that  whoever 

fraudulently  passes  or  transfers  or  offers  to  pass  or  transfer 
any  forged  paper  knowing  it  to  be  forged,  with  intent  to  de- 
fraud another,  is  guilty  of  a  felony,  such  section  defining  but 
one  crime,  the  recording  of  a  forged  deed  is  an  "uttering." 

n. 

4.  Uttering  of  forged  instrument.    Recording  forged  deed. 

It  is  an  uttering  of  a  forged  instrument  to  offer  in  evidence  in 
a  suit  at  law  or  to  file  with  the  papers  in  an  injunction  suit 
a  forged  deed.    Ih. 

5.  Uttering  forged  instrument.    Prejudice  of  another. 

Liability  for  uttering  a  forged  deed  cannot  be  avoided  on  the 
ground  that  no  one  was  prejudiced  thereby,  where,  after  re- 
cording the  deed,  the  accused  took  possession  of  the  land,  cut 
the  timber  therefrom,  and  exercised  a  claim  of  ownership,  that 
being  sufficient  to  create  a  cloud  on  the  title  and  cause  the 
true  owner  expense  in  the  litigation.    lb. 

FRATERNAL  INSURANCE 
8ee  Insurance 

FRAUD 

Trusts,    Constructive  trust.    Family  transaction. 

Defendant,  a  resident  and  the  owner  of  five-sevenths  of  a  tract 
of  443  acres  in  which  complainants,  his  nonresident  sisters, 
each  owned  a  one-seventh  interest,  who  entered  into  a  writ- 
ten contract  with  them  to  have  a  sealed  appraisal  made,  with 
the  right  to  purchase  at  the  appraised  price  or  at  any  hl^er 
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bid,  which  contract  was  not  legally  binding  upon  complain- 
ants, who  were  both  married  women,  and  who  in  response  to 
their  inquiry  stated  that  he  had  no  faith  in  any  prospects  of 
phosphate  on  the  land,  and  that  there  had  been  no  offer  to 
lease  it  since  one  made  years  ago,  and  who  later,  and  before 
the  complainants'  deeds  were  sent  him,  knew  of  the  discovery 
of  phosphate  and  was  pressed  for  options,  but  who  failed  to 
inform  complainants  of  the  discovery  or  the  applications  for 
leases  and  options,  and  who  purchased  it  on  its  valuation  as 
farming  land  for  $16,000  or  $17,000,  and  who  later  sold  252 
acres  for  $40,000  pursuant  to  an  option  contract  made  within 
a  day  or  two  of  receiving  the  deeds,  was  guilty  of  a  breach 
of  duty  in  withholding  information  of  facts  going  to  increase 
its  value,  and  of  a  breach  of  a  confidential  relation  or  trust, 
notwithstanding  the  contract,  and  would  be  declared  a  trustee 
for  each  of  the  complainants  for  one-seventh  of  the  proceeds 
of  the  sale.    Hancock  v.  HornCt  107. 

FRAUDULENT  CONVEYANCES 

1.  Pleading.    Issues  and  proof. 

Where  a  general  creditors'  bill  undertakes,  in  connection  with 
general  statements  of  fraud,  to  state  in  detail  why  the  trans- 
action is  attacked,  and  upon  what  grounds  it  is  claimed  to 
be  fraudulent,  the  proof  will  be  limited  to  such  allegation. 
Morgan  Bros.  v.  Coal  d  Iron  Co.,  228. 

2.  Corporations.    Persons  entitled  to  assert  invalidity.  Subsequent 

creditors. 
The  bonds  and  mortgage  of  a  corporation  may  be  attacked  on 
the  ground  that  they  are  invalid  as  conveying  consumable 
property  or  reserving  other  benefits  to  the  mortgagor,  who 
is  permitted  to  continue  in  possession,  by  subsequent  credit- 
ors.   Ih. 

3.  Corporations.     Persons   entitled   to   assert   invalidity.     Subse- 

quent creditors. 
Where  the  property  described  on  the  face  of  a  corporate  mort- 
gage is  not  of  such  nature  as  to  make  it  fraudulent  and  void, 
it  cannot  be  attacked  by  subsequent  creditors  on  the  ground 
that  the  general  conveying  clause  includes  property  not  prop- 
er to  be  mortgaged,  the  possession  and  use  of  which  is  re- 
served to  the  mortgagor.    Ih. 


776  INDEX.  [134  Term. 

I .1         ■  ■■ ■_ _■  ■--- — . — 

FEDERAL    EMPLOYERS'    ACT—HOMESTEAD 

FRAUDULENT  CONVEYANCES— Continued. 

4.  Chattel  mortgages.    Rights  of  Creditors,    Retention  of  posses- 

sion hy  mortgagor, 
A  mortgage  on  a  stock  of  merchandise,  with  possession  and 
right   to  continue   business   reserved   to   the   mortgagor,    Is 
fraudulent  upon  its  face  and  void.     Morgan  Bros,  v.  Coal  d 
Iron  Co.,  228. 

5.  Chattel  mortgages.    Rights  of  creditors.    Retention  of  possession 

"by  mortgagor, 
A  mortgage  on  personalty  not  necessarily  consumable  in  its 
use,  where  possession  and  right  to  use  the  property  is  re- 
served in  the  grantor,  will  not  be  held  invalid,  unless  it  ap- 
pears from  the  instrument  as  a  whole  that  the  reservation  is 
Inconsistent  with  the  purposes  of  the  instrument  and  is  for 
the  general  benefit  and  advantage  of  the  grantor.    Ih, 

6.  Corporations,     Fraudulent   conveyance.     Transactions   invalid. 

Retention  of  possession  'by  mortgagor. 
A  mortgage  by  a  corporation  of  its  real  estate,  plant,  equip- 
ment, stock,  bonds,  leases,  together  with  the  issues  and 
profits,  reserving  in  the  mortgagor  the  right  of  possession 
until  default  and  possession  taken  by  the  mortgagee,  does  not 
indicate  that  the  reservations  are  made  for  the  benefit  of  the 
mortgagor  and  to  cover  up  the  property  from  other  creditors, 
and  is  not  invalid  as  to  such  creditors.    /&. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT 

Death,    Damages, 

In  an  action  under  the  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  chapter  149,  35  SUt.  65  [U.  S.  Comp.  St  1913, 
sections  8657-8665]),  the  widow  and  minor  child  of  decedent 
being  beneficiaries,  the  measure  of  damages  was  such  sum  as 
the  widow  might  reasonably  have  expected  to  receive  from  her 
husband  for  support,  and  such  sum  as  such  child  would  have 
expected  for  support  during  minority,  plus  compensation  for 
the  loss  of  care,  counsel,  training,  and  education,  which, 
under  the  evidence,  it  might  have  reasonable  received  from 
the  parent.    Railroad  v.  Anderson,  666. 

HOMESTEAD 

Alienation,    Right  of. 

Under  Const,  art.  11,  sec.  11,  and  Shannon's  Code,  sec.  3798, 
providing  that  the  homestead  shall  not  be  aliened  save  by 
the  joint  consent  of  the  husband  and  wife  where  that  relation 
exists,  a  husband,  though  incarcerated  in  the  penitentiary. 
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.  did  not,  where  he  maintained  his  family  relations,  sending 
his  wife  money  from  the  Institution  and  resuming  his  posi- 
tion as  head  of  the  family  on  his  release,  lose  that  status 
by  reason  of  his  incarceration,  so  that  separate  property  of 
the  wife  upon  which  she  lived  did  not  constitute  the  family 
homestead,  which  could  not  he  aliened  without  the  Joint 
consent  of  the  spouses.     Bryant  v.  Freeman,  169. 

HOMICIDE 

1.  Instructions.    Self-defense.    Mutual  combat. 

In  a  prosecution  for  homicide,  a  charge  that  when  both  parties 
willfully  engage  in  mutual  combat,  one  of  them  slays  the 
other  in  such  combat,  he  cannot  successfully  invoke  the  law 
of  self-defense,  but  would  be  guilty  of  at  least  voluntary  man- 
slaughter, is  erroneous  as  excluding  the  right  of  one  who 
entered  into  a  combat  without  intent  to  do  great  bodily  harm, 
and  whose  adversary  thereupon  resorted  to  a  deadly  weapon, 
to  defend  himself  against  an  attack  with  such  weapon  by 
resorting  to  a  similar  weapon.  (Hll  v.  State,  591. 

2.  Appeal.    Prejudicial  error.    Instructions. 

The  giving  of  such  charge  was  prejudicial  where  defendant,  who 
was  the  only  living  witness  to  the  homicide,  testified  that 
when  deceased  stated  that  he  would  get  down  from  his  wagon 
and  settle  the  difficulty  defendant  was  walking  away  and  re- 
plied, "Get  off,"  not  knowing  there  was  to  be  a  fight,  but  sup- 
posing so,  and  that  he  thereupon  looked  around  and  saw  de- 
ceased picking  up  rocks  to  throw  at  him,  and  picked  up  one 
himself  and  threw  it  just  as  deceased  was  in  the  act  of  throw- 
ing, which  rock  struck  and  killed  deceased,  since  under  that 
evidence  it  was  for  the  jury  to  determine  whether  there  was 
a  mutual  intent  to  fight  with  rocks.    Ih. 

Bee  Criminal  Law 

HUSBAND  AND  WIFE 

1.   Coverture.    Rights  of. 

Where  a  married  woman  whose  husband  had  been  sentenced 
to  the  penitentiary  for  life  disposed  of  her  property,  represent- 
ing herself  to  be  a  widow,  her  fraud  estops  her  from  question- 
ing the  conveyance  on  the  ground  that  her  husband  did  not 
join,  and  her  privy  examination  was  not  taken  in  the  form 
prescribed  for  deeds  of  married  women.  Bryant  v.  Freem^an, 
169. 
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2.  Actions  to  recover  land.    Parties. 

Where  a  wife  sold  her  separate  property,  representing  her- 
self to  be  a  widow,  when  in  fact,  her  husband  was  living  and 
entitled  to  his  estate  by  the  curtesy  initiate,  the  purchaser 
having  entered  into  possession,  a  joint  disseisin  was  effected, 
so  that  a  joint  suit  by  the  husband  and  wife  was  necessary; 
hence,  as  the  wife  was  estopped  from  asserting  her  rights, 
there  could  be  no  relief,  the  wife  not  having  effected  a  fraud 
on  her  husband.    Bryant  v.  Freeman,  169. 

3.  Homestead.    Alienation.    Right  of. 

Under  Const,  art.  11,  sec.  11,  and  Shannon's  Code,  sec.  3798» 
providing  that  the  homestead  shall  not  be  aliened  save  by 
the  joint  consent  of  the  husband  and  wife  where  that  relation 
exists,  a  husband,  though  incarcerated  in  the  penitentiary, 
did  not,  where  he  maintained  his  family  relations,  sending  his 
wife  money  from  the  institution  and  resuming  his  position  aa 
head  of  the  family  on  his  release,  lose  that  status  by  reason  of 
his  incarceration,  so  that  separate  property  of  the  wife  upon 
which  she  lived  did  not  constitute  the  family  homestead, 
which  could  not  be  aliened  without  the  joint  consent  of  the 
spouses,    lb. 

4.  Abduction.    Element.    Married  woman. 

Shannon's  Code,  sec.  6462,  making  it  a  felony  to  take  any  female 
from  her  father,  mother,  guafdian,  or  other  person  having  the 
legal  charge  of  her  for  the  purpose  of  prostitution,  does  not 
cover  the  abduction  of  a  married  woman  from  her  husband. 
Btate  V.  Davidson,  482. 

5.  Abduction.    "Legal  charge.'* 

A  husband  is  not  a  person  having  the  "legal  charge"  of  his  wife 
within  section  6462,  Shannon's  Code.    lb. 

6.  Deed  by  wife  to  husband. 

Prior  to  Laws  1913,  chaper  26,  giving  married  women  the  same 
rights  as  to  their  property  as  if  single,  real  estate  held  by  a 
married  woman  as  her  general  estate  could  not  be  conveyed  to 
her  husband  by  her  deed,  in  which  he  joined,  duly  acknowl- 
edged by  privy  examination.    Bailey  v.  Apperson,  716. 

See  Curtesy. 

INDICTMENT  AND  INFORMATION 

1.    Sunday.    Nonobservance. 

The  unnecessary  performance  of  secular  labor  on  the  Sabbath 
day  is  an  indictable  offense,  where  it  is  done  so  that  It  pre- 
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judicially  affects  the  morals  or  health  of  the  community,  there- 
by creating  a  common  nuisance.    Oraham  v.  States  2S5. 

2.  Sunday,    SulfMency. 

An  indictment  averring  that  defendant's  operation  of  his  moving 
picture  show  on  Sunday  was  to  the  common  nuisance  against 
the  peace  and  dignity  of  the  State,  sufficiency  averred  that 
the  public  was  disturbed  by  its  operation.    IJ>, 

3.  Misconduct  of  prosecuting  attorney.    Employment  by  prosecut- 

ing witness. 
The  acceptance  by  the  assistant  attorney-general,  who  appeared 
before  the  grand  jury  and  prepared  and  submitted  the  indict- 
ment for  homicide,  of  employment  from  the  prosecuting  wit- 
ness on  a  contingent  fee  to  recover  damages  from  defendant 
for  the  killing  of  deceased,  is  contrary  to  public  policy,  and,  if 
the  objection  is  seasonably  raised,  will  result  in  the  dismissal 
of  the  indictment.    Gill  v.  State,  691. 

4.  Rape.    Statutory  rape.    "Attempt." 

Acts  1893,  chapter  129,  section  1,  as  amended  by  Acts  1901,  chap- 
ter 19,  and  Acts  1911,  chapter  36,  provides  that  unlawful 
carnal  knowledge  of  a  female  under  the  age  of  consent  is  a 
felony.  Shannon's  Code,  section  6471,  provides  that  any  per- 
son assaulting  another  with  intent  to  commit,  or  otherwise  at- 
tempt to  commit,  any  felony  or  crime  punishable  by  imprison- 
ment in  the  penitentiary,  when  the  punishment  is  not  other- 
wise prescribed,  shall,  on  conviction,  be  punished,  etc.  An  in- 
dictment charged  that  defendant  feloniously  attempted  to 
carnally  know  a  female  under  the  age  of  consent  in  that  he 
feloniously  assaulted  her  by  putting  his  hand  on  her  private 
person  and  exposed  to  her  his  penis,  and  by  the  offer  of  money 
and  by  words,  and  excitation  endeavored  to  induce  her  to 
permit  carnal  knowledge.  Held,  that  while  mere  solicitation 
is  not  enough,  and  there  must  be  some  act  evidencing  not 
only  a  purpose  to  commit  the  crime  but  indicating  the  begin- 
ning of  its  execution,  the  indictment  charged  an  "attempt," 
which  is  an  attempt  to  commit  a  crime,  an  act  done  in  part 
execution  of  a  criminal  design  with  intent  to  commit,  but 
which  falls  short  of  active  consummation  (citing  Words  and 
Phrases,  Second  Series,  Attempt).    McEwing  v.  State,  649. 

INHERITANCE 

1.   Bastards.    "Any  woman." 

Shannon's  Code,  sec.  4169,  providing  that  where  "any  woman" 
shall  die  intestate,  leaving  a  natural-born  child,  whether  she 
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also  leaves  legitimate  children  or  otherwise,  the  natural-bom 
child  shall  take  by  general  rules  of  descent  and  distribution, 
equally  with  the  other  children,  applies  where  the  woman, 
when  she  became  a  mother,  was  a  slave.  In  view  of  the  earlier 
Acts  1865,  ch.  40,  giving  colored  persons  the  right  to  Inherit 
Tigert  v.  Wells,  144. 

2.  Bastards.    Grandchild. 

Shannon's  Code,  sec.  4169,  permitting  Inheritance  by  a  natural- 
born  child  equally  with  other  children  from  the  mother,  gives 
a  natural  grandchild  the  right  to  inherit  from  the  mother  of 
Its  parent  who  was  an  illegitimate.    Ih. 

3.  Bastards.    Presumption. 

Where  It  appears  that  a  natural-born  person  died  in  March,  1867, 
It  will  be  presumed  in  favor  of  the  right  of  inheritance  that 
she  died  after  the  enactment  of  Act  March  8,  1867  (Shannon's 
Code,  sec.  4169),  giving  natural-born  persons  the  right  of 
inheritance  from  their  mothers.    Ih, 

4.  Bastards.    Wills.    Statutory  provision. 

Under  Shannon's  Code,  sec.  4166  (Code  1858,  sec.  2423),  provid- 
ing that  when  an  illegitimate  child  dies  intestate  without 
child,  husband,  wife,  or  mother  living,  his  estate  shall  go 
equally  to  his  brothers  and  sisters  by  his  mother,  or  their 
descendants,  an  illegitimate  child  is  an  heir  at  law  of  another 
Illegitimate  child  of  the  same  mother  who  dies  unmarried  and 
childless,  and  has  a  right  to  contest  the  will  of  the  latter. 
McCline  v.  Ridley,  164. 

5.  Slaves.    Legitimizing  issue.    Statutory  provision. 
Shannon's  Code,  sec.  4179,  relating  to  the  validation  of  marriage 

of  colored  people  who  lived  together  as  husband  and  wife  dur- 
ing slavery,  and  legitimation  of  their  children,  does  not  affect 
the  right  of  an  illegitimate  to  Inherit  from  another  illegiti- 
mate child  of  the  same  mother.    lb, 

6.  Bastards.    Statutory  provision. 

Under  Shannon's  Code,  sec.  4166  (Code  1858,  sec.  2423),  provid- 
ing that  when  an  Illegitimate  child  dies  intestate  without 
child,  husband,  wife,  or  mother  living,  his  estate  shall  go 
equally  to  his  brothers  and  sisters  by  his  mother,  or  their 
descendants,  lawful  grandchildren  of  an  illegitimate  child  are 
heirs  at  law  of  another  illegitimate  child  of  the  same  mother 
who  dies  under  such  circumstances.    lb. 


134  Tenn.]  INDEX.  781 

»■ — — — '  ■  . 

INSOLVENCY— INSTRUCTIONS. 

INSOLVENCY 

Corporations,    Foreign  corporations. 

Acts  1877,  ch.  31,  sec.  5,  providing  that,  on  insolvency  of  a  for- 
eign corporation  carrying  on  business  in  the  State,  resident 
creditors  have  a  priority  over  simple  contract  creditors  of 
any  other  country,  is  valid  to  the  extent  that  corporations  of 
another  State  will  be  deferred  thereunder  to  resident  creditors. 
Morgan  Bros.  v.  Coal  d  Iron  Co.,  228. 

INSTRUCTIONS 

1.  Railroads.    Action  for  death.    Negligence. 

In  a  widow's  action  for  damages  for  the  negligent  killing  of  her 
husband  on  defendant's  crossing,  brought  under  Shannon's 
Code,  sec.  1574,  subsecs.  2,  and  3,  requiring  locomotives,  on  ap- 
proaching crossings,  to  sound  their  whistles  and  ring  their 
bella  for  a  certain  distance  and  until  the  crossing  is  passed, 
and  on  approaching  a  city  or  town  to  sound  the  bell  or  whistle 
when  one  mile  distant  and  until  reaching  its  station,  and  that 
on  leaving  it  the  bell  or  whistle  shall  be  sounded  when  start- 
ing and  until  outside  the  corporate  limits,  and  subsection  4, 
requiring  a  railroad  to  keep  a  lookout  on  the  locomotive,  and, 
on  observing  any  person,  etc.,  on  track,  to  sound  an  alarm 
whistle,  and  put  the  brakes  down,  and  use  all  possible  means 
to  prevent  a  collision,  and  section  1576,  declaring  that  no  rail- 
road observing  the  statutory  precautions  shall  be  responsible 
for  any  damages  to  persons  on  its  road,  instructions  based  on 
a  paragraph  of  the  declaration  attempting  to  state  a  common- 
law,  action,  that  it  was  the  railroad's  duty  to  exercise  a 
high  degree  of  vigilance  and  caution,  according  to  the  dan- 
gers of  the  crossing,  by  employing  every  means  at  its  com- 
mand, by  ringing  the  bell  and  sounding  the  whistle,  were  er- 
roneous, as  the  statute  covered  the  ground.  Railroad  v.  Mc- 
Millan, 490. 

2.  Railroads.    Operation.    Injuries  to  persons.    Degree  of  contrib- 

utory negligence. 
In  an  action  for  damages  for  the  negligent  killing  of  plaintiff's 
husband  on  defendant's  track,  in  which  his  contributory  neg- 
ligence would  not  defeat  a  recovery,  but  would  afford  ground 
for  mitigation  or  reducing  the  damages,  an  instruction  that,  if 
deceased  was  familiar  with  the  crossing,  but  entered  upon  it 
without  stopping  to  look  or  listen,  without  paying  any  atten- 
tion to  the  railroad  and  without  any  precaution  to  prevent  ac- 
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cident,  he  would  be  guilty  of  "gross"  negligence,  to  be  consid- 
ered in  mitigation  of  damages,  was  properly  refused,  as  the 
degree  of  negligence  was  for  the  Jury,  and  not  the  court. 
Railroad  y.  McMillan,  490. 

3.  Homicide.    Self-defense.      Mutual  combat. 

In  a  prosecution  for  homicide,  a  charge  that  when  both  parties 
willfully  engage  in  mutual  combat,  one  of  them  slays  the  other 
in  such  combat,  he  cannot  successfully  invoke  the  law  of  self- 
defense,  but  would  be  guilty  of  at  least  voluntary  manslau^- 
ter,  is  erroneous  as  excluding  the  right  of  one  who  entered  into 
a  combat  without  intent  to  do  great  bodily  harm,  and  whose 
adversary  thereupon  resorted  to  a  deadly  weapon,  to  defend 
himself  against  an  atta^  with  such  weapon  by  resorting  to  a 
similar  weapon.    Oill  v.  State,  591. 

4.  Trial.    Submission  of  issues.    Abstr€tctness. 

In  an  action  for  death  of  a  railroad  employee,  where  the  trial 
court,  instead  of  stating  the  issues  of  fact  to  the  jury,  read  a 
portion  of  the  declaration  of  the  plaintiff,  and  directed  the 
Jury  to  find  in  favor  of  the  plaintiff  if  the  greater  wei^t  of 
the  evidence  was  on  that  side  on  any  one  or  more  of  the  five 
counts,  such  charge  was  error,  certain  averments  of  negligence 
not  being  supported  by  the  proof,  while  no  proof  was  ottered 
as  to  some  of  the  matters  charged.    Railroad  v.  Anderson,  666. 

5.  Trial.    Federal  employers*  liability  act.    Damages. 

In  an  action  under  the  federal  Employers'  Liability  Act  of  April 
22,  1908,  for  death  of  a  railroad  employee,  where  there  was 
no  proof  as  to  what  portion  of  decedent's  earnings  his  widow 
and  child  might  have  reasonably  expected  to  receive,  charge 
telling  the  Jury  that  they  might  find  as  damages  a  sum  equal 
to  the  entire  amount  of  the  probable  earnings  of  decedent  was 
erroneous.    lb. 

6.  Trial.    Injuries  to  servant.    Federal  employers'  liability     act. 

Damages. 
In  such  action,  where  there  was  no  proof  as  to  what  portion  of 
decedent's  earnings  his  widow  and  child  might  reasonably 
have  expected  to  receive,  it  was  error  to  instruct  that  the 
Jury  might  find  damages  to  be  the  net  value  of  his  earnings 
after  pasonent  of  his  personal  expenses.    lb. 

7.  Trial.    Abstractness. 

Where  there  was  no  proof  as  to  the  value  of  decedent's  custom- 
ary contributions  to  the  support  of  his  widow  and  minor  child. 
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and  nothing  to  indicate  what  they  might  reasonably  have  ex- 
pected from  him  for  support,  there  being  no  evidence  as  to 
proof  of  his  personal  qualities  and  the  interest  he  took  in  his 
family,  the  submission  to  the  jury  of  such  matters  as  a  basis 
of  damages  was  improper.    Ih, 

INSURANCE 

1.  Decree  pro  confe8SO.    Pleading  date  of  inception. 

In  suit  on  a  life  policy,  under  a  bill  alleging  that  on  September 
18,  1905,  insured  applied  for  the  policy,  that  it  was  not  issued 
before  the  22d,  and  that  complainants  could  not  state  the 
exact  date,  as  insured  had  borrowed  on  the  policy  and  it  was 
in  possession  of  the  insurer,  September  22d  must  be  treated 
as  the  date  of  the  inception  of  the  insurance.  Edington  v. 
Ins.  Co.,  188. 

2.  Life  insurance.    Lapsing  of  policy. 

Where  insured,  under  a  life  policy  issued  September  22,  1905, 
paid  premiums  for  nine  full  years  in  advance,  including  the 
year  1913,  which  carried  the  policy  to  noon  of  September  22, 
1914,  and  such  insured  died  on  the  early  morning  of  that  day, 
the  policy  had  not  lapsed  at  the  time  of  his  death.    Ih. 

3.  Equity.    Decree  pro  confesso.    Pleading  statute. 

In  suit  on  a  life  policy,  the  bill,  pleading  a  liability  of  the 
insurer  under  Acts  1907,  ch.  457,  sec.  2,  requiring  a  provision 
for  grace  of  one  month  for  the  payment  of  premiums  after 
the  first  year,  though  alleging  only  that  the  policy  lapsed, 
thus  giving  rise  to  a  new  policy  to  which  the  statute  would 
apply,  after  the  "passage"  of  the  act,  without  reference  to 
the  date  of  its  taking  effect,  was  sufficient,  when  taken  for 
confessed.    lb. 

4. .  Life  insurance.  Reinstatement.  Provision  for  grace  in  pay- 
ment of  premiums. 
The  provision  for  grace,  secured  to  the  insured  by  Acts  1907, 
ch.  457,  sec.  2,  providing  that  no  policy  of  life  insurance  shall 
be  issued,  unless  containing  a  provision  for  a  grace  of  one 
month  for  the  payment  of  every  premium  after  the  first  year, 
became  a  part  of  the  policy  itself  upon  reinstatement,  sub- 
sequent to  the  taking  effect  of  the  act,  after  lapsing  for  failure 
to  pay  premiums,    lb. 

5.   Failure  to  pay  premium.    Effect. 

Ordinarily,  where  a  contract  of  Insurance  provides  that  it  shall 
be  void  if  the  premiums  are  not  paid  when  due,  or  within  a 


784  INDEX.  [134  Tenn. 


INSURANCE. 


INSURANCE— Continued. 

specified  time,  default  in  payment  of  a  premium  when  due  will 
determine  the  insurance  without  any  action  by  the  insurer, 
and  the  policy  cannot  be  revived  without  a  new  contract. 
Edington  v.  Ins.  Co.,  188. 

6.  Action  on  policy.    Issues. 

In  an  action  on  fire  policies,  where  the  insurers  admitted  liabil- 
ity, paying  into  the  court  the  amounts  of  the  policies  and 
withdrawing  their  answers  denying  liability,  so  that  the  only 
thing  left  for  trial  was  whether  complainant  was  entitled  to 
the  statutory  penalty  for  failure  to  pay  within  sixty  days  after 
demand,  issues  as  to  whether  the  fire  was  accidental  are  im- 
material and  are  not  to  be  submitted.  DeRossett  Hat  Co.  v. 
Fire  Ins.  Co.,  199. 

7.  Fire  insurance.    Penalties. 

Under  Acts  1901,  chapter  141,  providing  a  twenty-five  per  cent, 
penalty  if  an  insurance  company  refused  to  pay  a  fire  loss 
within  sixty  days  after  demand  shall  have  been  made  by  the 
holder  of  the  policy  on  which  the  loss  occurred,  a  formal  de- 
mand on  the  insurer  after  maturity  of  the  policy  is  fixed  ac- 
cording to  its  terms  is  necessary  to  entitle  the  insured  to  the 
penalty.    Ih. 

8.  Fire  insurance.    Statutes. 

Acts  1901,  chapter  141,  providing  a  penalty  of  twenty-five  per 
cent,  for  nonpayment  of  a  fire  loss  within  sixty  days  after  de- 
mand, being  a  penal  statute,  must  be  strictly  construed.    II). 

9.  Fire  insurance.    Contracts.    Modification. 

An  insurance  contract,  like  any  other  contract,  may  be  modified 
after  it  is  made  by  express  agreement  of  the  parties.    lb. 

10.    Fire  policies.    Penalty, 

Fire  occasioning  a  loss  occurred  on  September  25,  1913.  Proofs 
of  loss  were  mailed  November  1st  of  that  year,  the  only  de- 
mand for  payment  was  by  letter  dated  and  mailed  December 
18th,  and  the  original  bills  of  complaint  were  filed  on  the  7th 
of  the  following  January.  The  policies  provided  that  loss 
should  be  payable  sixty  days  after  satisfactory  proof  of  loss 
had  been  received  by  the  insurers.  Acts  1901,  chapter  141,  pro- 
vides a  penalty  of  twenty-five  per  cent,  in  case  an  insurer  fails 
within  sixty  days  after  demand  to  pay  the  amount  due.  Held, 
that  the  insured  was  not  entitled  to  the  penalty;  suit  having 
been  begun  a  few  days  after  the  policy  matured,  and  payment 
within  sixty  days  after  demand  after  maturity  not  having 
been  refused.    7d. 
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11.  Fire  insurance.    Agreements. 

Where  insured  and  insurers  executed  a  nonwaiver  agreement,  a 
statement,  made  by  insured's  adjuster  and  assented  to  by 
those  of  the  insurers,  that  such  agreement  would  not  delay 
payment  of  claims  for  fire  loss  more  than  five  days  at  the  ut- 
most, jloes  not  show  insured  was  entitled  to  payment  within 
such  time  and  furnish  basis  for  recovery  of  the  twenty-five 
per  cent,  penalty  provided  for  by  Acts  1901,  chapter  141,  In 
case  of  refusal  of  payment  within  sixty  days  after  demand, 
where  the  policies  did  not  require  payment  until  sixty  days 
after  furnishing  proofs  of  loss.    Ih. 

12.  Constitutional    law.    Discrimination.       Discrimination   against 

particular  classes  of  corporations. 
Pub.  Acts  1905,  ch.  480.  sec.  12,  provides  that  benefits  to  be  paid 
by  any  association  organized  under  the  act  shall  not  be  liable 
to  attachment  or  other  process,  and  shall  not  be  applied  by 
any  legal  or  equitable  process  or  operation  of  law,  for  any  lia- 
bility of  a  certificate  holder  or  beneficiary,  and  that  such  asso- 
ciations are  declared  to  be  charitable  institutions,  and  all 
lodge  property  and  funds  are  exempt  from  taxation.  Const, 
art.  1,  sec.  8,  provides  that  no  man  shall  be  deprived  of  life, 
liberty,  or  property  but  by  the  judgment  of  his  peers  or  the 
law  of  the  land.  Const,  art.  11,  sec.  8,  provides  that  the  legis- 
lature shall  have  no  power  to  suspend  general  laws  or  by  any 
law  grant  exemptions  or  privileges  to  any  individual  which 
are  not  extended  to  any  person  able  to  bring  himself  within 
its  provisions,  and  that  corporations  shall  be  created  only  by 
general  laws.  Held,  that  this  section  is  not  unconstitutional 
as  arbitrary,  unreasonable,  or  capricious  in  discriminating  in 
favor  of  certificate  holders  under  this  act  by  conferring  privi- 
leges not  accorded  to  certificate  holders  of  other  beneficiary  as- 
sociations and  ordinary  life  companies,  since  the  associations 
provided  for  under  the  act  are  declared  to  be  charitable  in- 
stitutions, as  the  law  applies  to  all  associations  of  this  kind, 
and  since  contracts  of  insurance  are  sufilciently  distinctive  In 
character  to  bear  a  classification  separating  them  from  other 
contracts  and  as  between  themselves,  it  not  being  necessary 
for  the  reason  for  classification  to  be  disclosed  on  the  face  of 
the  act.    Hamilton  Nat.  Bank  v.  Amster,  527. 
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13.  Exemptions,  Public  policy.  Fraternal  benefit  associations. 
Creditors, 
It  is  within  the  power  of  the  legislature  to  exempt  the  property 
of  a  fraternal  beneficiary  association  from  the  claims  of  credi- 
tors of  its  policy  holders  or  beneficiaries  on  the  ground  of  pub- 
lic policy.    Hamilton  Nat.  Bank  v.  Amster,  &27. 

See  Constitutional  Law 

INTERPLEADER 

1.  Nature  of  remedy, 

A  bill  of  interpleader  is  ordinarily  filed  when  two  or  more  per- 
sons claim  the  same  debt,  or  duty,  or  other  thing,  from  the 
complainant  by  different  or  separate  interests;  and  he,  not 
knowing  to  which  of  the  claimants  he  ought  of  right  to  render 
the  same  debt,  etc.,  and  fearing  that  he  may  suffer  injury  from 
their  conflicting  claims,  files  a  bill  against  them,  and  prays 
that  they  may  be  compelled  to  interplead,  and  state  their  sev- 
eral claims,  so  that  the  court  may  adjudge  to  whom  the  same 
debt,  etc.,  belongs.    Bank  of  Whitehouse  v.  Baldridge,  7. 

2.  Orounds.    In  general. 

The  essentials  of  a  bill  of  interpleader  are  that  two  or  more 
persons  must  be  claiming  adversely  to  each  other,  from  the 
same  person,  the  same  thing,  debt,  or  duty,  which  debt,  etc., 
must  be  specific  and  definite,  that  the  holder  thereof  must 
have  no  title,  claim,  or  interest  in  or  to  it,  and  that  he  must 
be  so  situated  that  if  he  comply  with  the  demands  of  either 
claimant  he  is  in  danger  of  being  held  liable  therefor  by  the 
other,  and  that  he  must  not  be  under  any  special  liability  to 
either  claimant  with  reference  to  the  thing  in  dispute,  but 
must  be  absolutely  Indifferent  between  them,  and  that  there 
must  be  annexed  to  the  bill  an  affidavit  of  noncollusion,  unless 
the  bill  avers  noncollusion,  and  is  sworn  to.    lb, 

3.  ReQuisites,    Identity  of  debt. 

Complainant  bank  purchased  notes  given  by  the  purchasers  of 
an  insurance  company's  certificates,  partly  for  cash  and  partly 
for  its  own  certificates  of  deposit,  aggregating  $7,129.50,  which 
certificates  of  deposit  the  insurance  company  then  sold.  Bills 
were  filed  against  it,  one  by  parties  seeking  to  recover  the 
amount  of  notes  paid  to  it,  on  the  ground  of  the  fraud  of  the 
insurance  company  to  whom  the  notes  were  given,  another  by 
parties  seeking  to  enjoin  it  from  collecting  such  notes,  and  a 
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suit  was  brought  by  a  bank  seeking  to  recover  the  face  value 
of  the  complainant's  certificates  of  deposit  Held,  that  neither 
class  of  the  claimants  against  complainant  was  claiming  any 
debt  or  thing  that  either  of  the  other  classes  was  claiming, 
but  that  each  class  of  claims  was  separable,  and  hence  that 
complainant  could  not  maintain  a  bilV  of  interpleader.    Ih, 

JUDGES 

Ouster  proceedings.    Interest, 

In  a  proceeding  to  oust  public  officers  imder  Pub.  Acts  1915,  ch. 
11,  the  fact  that  the  judge  before  whom  proceeding  was  begun 
suspended  defendants  from  office  does  not  preclude  him  from 
sitting  In  the  trial  on  the  merits;  the  practice  being  as  where 
a  chancellor  in  an  Injunction  suit  Issues  an  Interlocutory 
order.    Btate  ex  rel,  v.  Hotose,  67. 

JUDGMENT 

1.  Res  judicata.    Persons  concluded. 

Where  the  evidence  was  Insufficient  to  show  that  the  parties  to  a 
suit  in  ejectment  involving  the  question  of  a  State  boundary 
were  the  parties  to  a  prior  suit  in  a  federal  court  in  another 
State,  dismissed  there  on  the  ground  of  want  of  jurisdiction 
and  the  order  of  dismissal  specifically  provided  that  It  should 
be  without  prejudice,  the  judgment  was  not  res  judicata  and 
did  not  estop  the  parties  in  ejectment  McCarty  v.  Lumber 
Co.,  35. 

2.  Conclusiveness,    Matters  not  in  issue. 

The  decree  in  a  partition  suit,  the  pleadings  of  which,  most  lib- 
erally construed,  did  not  call  for  an  adjudication  as  to  the 
rights  of  R.  against  P.,  was  not  conclusive  as  to  such  rights  in 
an  ejectment  suit  between  such  parties,  since,  that  a  judg- 
ment may  be  efTectlve  as  res  adjudicata,  it  is  essential  that  the 
party  sought  to  be  precluded  should  have  sued  or  been  sued  in 
both  cases  in  the  same  capacity  or  character,  and  to  enforce  or 
have  adjudged  the  same  right,  while  it  must  appear,  not  only 
that  the  thing  affected  by  the  two  suits  is  the  same,  but  that 
the  proceedings  were  for  the  same  object  or  purpose;  the  same 
point  being  directly  in  issue.    Pile  v.  Pile,  370. 

3.  Conclusiveness.    Parties  and  issues. 

When  a  second  suit  is  upon  the  same  cause  of  action  and  be- 
tween the  same  parties  as  the  first,  the  judgment  in  the  form- 
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er  is  conclusiye  in  the  latter  as  to  every  question  which  was 
or  might  have  been  presented  and  determined  in  the  former; 
but  when  the  second  suit  is  on  a  different  cause  of  action,  but 
between  the  same  parties,  the  judgment  in  the  former  action 
operates  as  an  estoppel  effective  in  the  latter  as  to  every  point 
in  question  which  was  actually  litigated  and  determined  in 
the  first  action,  but  is  not  conclusive  as  to  matters  which 
might  have  been,  but  were  not  litigated.    Pile  v.  Pile,  370. 

4.  Conclusiveness.    Burden  of  proof. 

Where  the  record  is  such  that  there  is  or  may  be  a  material 
issue  in  a  second  suit  upon  a  different  cause  of  action  between 
the  same  parties  which  may  not  have  been  decided  in  the 
former  action,  the  judgment  therein  does  not  estop  from 
litigating  such  issue,  unless  by  pleading  or  proof,  the  party 
asserting  the  estoppel  establishes  that  the  issue  was  deter- 
mined in  the  former  suit.    lb. 

5.  Conclusiveness.    Separate  titles. 

Where  the  same  person  has  two  distinct  rights  over  land,  the 
subject-matter  of  a  partition  suit,  and  the  ^pleadings  touch  but 
one  of  such  rights,  his  being  made  a  party  to  the  suit  will  not 
preclude  him  from  later  asserting  or  defending  his  rights  over 
the  land  so  far  as  not  involved  by  the  pleadings,  since  as  to 
matters  without  the  pleadings  he  is  not  a  party.    lb. 

6.  Expiration  of  term.    Finality. 

On  a  bill  to  clear  up  title,  a  decree  for  a  party  defendant,  find- 
ing him  to  be  the  owner  in  fee  of  part  of  the  land  involved, 
after  the  term  at  which  it  was  entered  became  final,  and  the 
court  could  not  thereafter  vacate  or  modify  its  decree  without 
notice,  and  such  proceedings  as  would  give  it  jurisdiction 
anew.     Coal  d  Lumber  Co.  v.  Patton,  656. 

JURISDICTION 

1.  Courts.  Conflicting  jurisdiction.  State  courts  and  federal 
courts.  Injunction. 
A  State  court  has  no  jurisdiction  to  enjoin  an  action  in  the  fed- 
eral court  for  freight  charges  in  accordance  with  schedule 
filed,  on  the  ground  of  a  contract  for  a  lower  rate,  notwith- 
standing Interstate  Commerce  Act  (Act  Cong.  Feb.  4,  1887,  ch. 
104,  24  Stat.  387  [U.  S.  Comp.  St.  1913,  sec.  8595]),  sec.  22, 
providing  that  nothing  contained  In  the  act  shall  abridge  the 
remedies  now  existing  at  common  law  or  by  statute,  but  the 
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provisions  of  this  act  are  in  addition  to  such  remedies.    Coal 
ft  Iron  Co,  V.  Railroad,  221. 

2.  Bankruptcy,  Conflicting  jurisdiction.  State  and  federal  courts. 
The  commencement  of  a  bankruptcy  proceeding  against  a  cor- 
poration, in  which  there  has  been  no  adjudication  of  bank- 
ruptcy and  no  receiver  appointed,  is  insufficient  to  deprive  the 
State  court  of  jurisdiction  of  a  general  creditors'  bill  against 
the  corporation.    Morgan  Bros.  v.  Coal  &  Iron  Co.,  228. 

3.  Appeal   and   error.     Conflicting  jurisdiction.     Presentation   of 

question. 
The  objection  to  jurisdiction  of  the  State  courts  of  a  general 
creditors'  bill  because  of  commencement  of  bankruptcy  pro- 
ceedings against  the  defendant  should  be  presented  in  the 
trial  court,  and,  if  overruled,  an  appeal  taken  from  the  decis- 
ion,   lb. 


JURY 

1.  Jury  trial.    Right  to  "summary  proceeding.'* 

Const.  1870,  art.  1,  sec.  6,  declares  that  the  right  of  trial  by 
jury  shall  remain  inviolate.  Pub.  Acts  1915,  ch.  11,  providing 
for  the  ouster  of  unfaithful  municipal  officers,  declares  that 
the  proceeding  shall  be  summary.  Held,  in  view  of  long- 
established  construction,  that  the  guaranty  of  Jury  trial  did 
not  preclude  summary  proceedings  which  are  forms  of  trial  in 
which  the  established  course  of  legal  ifroceeding  is  disre- 
garded especially  in  the  matter  of  trial  by  jury,  and  the  legis- 
lature might  validly  provide  that  ouster  proceedings  should 
be  sumdtery,  and  so  an  officer  against  whom  such  proceedings 
were  had  is  not  entitled  to  jury  trial  (citing  Words  and 
Phrases,  First  and  Second  Series,  Summary  Proceedings. 
State  ex  rel,  v.  Howse,  67. 

2.  Jury  trial.    Ouster  proceedings. 

While  Pub.  Acts  1915,  ch.  11,  providing  for  the  ouster  of  public 
officers,  declares  that  the  suits  shall  be  triable  as  equitable 
actions  conducted  in  accordance  with  procedure  of  courts  of 
chancery,  the  defendant  officers  are  not  entitled  to  jury  trial 
because  in  ordinary  chancery  cases  material  issues  of  fact 
may  be  submitted  to  a  Jury  as  a  matter  of  right;  the  statute 
declaring  that  the  proceeding  should  be  summary.    lb. 
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3.   Ouster  proceedings.    Jury  trial. 

In  a  proceeding  to  oust  municipal  officers  under  Laws  1915,  eh. 
11,  such  officers  are  not  entitled  to  a  Jury  trial.  State  ex  rel.  ▼. 
Crumpf  121. 

LANDS  AND  LAND  TITLES 

1.  Quieting  Title.    Bill.    Possession. 

In  Tennessee,  possession  is  not  necessary  to  maintain  a  bill 
to  remove  a  cloud  on  title.    Coal  d  Lumber  Co.  t.  PatUm,  556. 

2.  Limitation  of  actions.    Removal  of  cloud  on  title. 

The  seven  year  statute  of  limitations,  applying  where  there  is 
an  adverse  holding  of  real  estate,  did  not  apply  in  an  actioa 
to  remove  a  cloud  on  title  affecting  the  marketability  of  the 
land  or  under  which  an  adverse  possession  might  be  attempt- 
ed, thus  endangering  the  rights  of  the  complainant    lb. 

3.  Quieting  title.    Defenses.    Laches.    *'Out  of  possession.** 
Laches  is  not  available  as  a  defense  to  an  action  to  remove  a 

cloud  on  title,  except  where  the  plaintiff  is  out  of  possession, 
and  "out  of  possession"  does  not  mean  a  mere  failure  of  the 
owner,  to  be  in  actual  possession  of  wild  or  unoccupied  lands. 
lb. 

4.  Quieting  title.    Pleading.    Title. 

The  statement  by  complainant  in  an  action  to  set  aside  a  cloud 
on  its  title  to  realty  of  its  vendor's  actual,  open,  notorious,  and 
adverse  possession  for  twenty-two  years  under  a  registered 
deed,  showing  substantial  inclosures  and  actual  occupation  of 
the  land  and  a  conveyance  to  it,  sufficiently  averred  Its  title. 
lb.  * 

LAWS  1899 

Assignments.  Payment  of  checks.  Liability  of  bank.  Banks  and 
banking.  "Acceptance"  of  check.  Retention  by  bank.  People's 
Nat.  Bank  v.  Stoift,  175. 

LEGISLATIVE  POWER 

Counties.    ''County.** 

A  "county"  is  a  government  within  a  government  not  to  be  dis- 
solved or  destroyed  by  legislative  enactment  Ferguson  t. 
Tyler,  26. 
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1.  Carriers.    Express  company.    Delivery.    Waiver. 

Where  an  express  company  offers  to  make  delivery  at  the  con- 
signee's place  of  business,  and  the  consignee  declines  for  rea- 
•  sons  of  his  own  convenience,  the  company's  liability  as  a  com- 
mon carrier  then  terminates,  and  the  consignee  has  no  power 
to  prolong  such  liability,  however  inconvenient  it  may  be  for 
him  to  receive  the  goods.    So.  Express  Co.  v.  Potter  Bros.^  1. 

2.  Carriers.    Express  company.    Warehouseman. 

Where  an  express  company  offered  to  make  prompt  delivery  of 
a  consignment  of  goods,  and  its  liability  as  carrier  was  deter- 
mined by  the  consignee's  request  that  they  be  left  on  tbie  sta- 
tion platform  for  his  convenience,  and  the  company,  to  pro- 
tect them  from  trespassers,  put  them  in  the  station,  its  liabil- 
ity was  only  that  of  a  warehouseman,  and,  where  the  station 
was  burned  without  its  fault,  it  was  not  liable  for  the  value 
of  the  goods.    lb. 

3.  Theaters  and  shows.    Liability  of  amusement  concessionary. 
The  general  concessionary  as  to  amusement  devices  from  a  State 

fair  association,  who,  for  a  percentage  of  the  receipts,  let  priv- 
ileges to  operate  particular  devices  to  subconcessionaries,  hav- 
ing control  of  the  amusements  on  the  grounds  and  the  selec- 
tion of  the  attractions  and  of  their  operators,  was  under  duty 
to  use  reasonable  care  to  see  that  a  device  for  the  carriage  of 
passengers,  stimulating  wave  motion,  called  an  "Ocean  Wave," 
was  reasonably  safe.    Hartman  v.  State  Fair  Ass*n,  149. 

4.  Theatres  and  shows.    Operator  of  amusement  device.      Duty  of 

care. 
The  immediate  operator  of  an  amusement  device  at  a  State  fair 
carrying  passengers,  who  leases  the  privilege  to  operate  from 
the  general  concessionary  from  the  fair  for  a  share  of  the 
receipts,  is  charged  with  the  duty  to  his  patrons  of  maintain- 
ing the  place  and  device  in  a  safe  condition.    lb. 

5.  Amusement  device.    Duty  of  care  of  operator. 

One  operating  at  a  State  fair  an  amusement  device  which  car- 
ried passengers  owed  to  his  patrons,  although  they  were  actu- 
ated by  motives  of  curiosity  or  pleasure,  the  degree  of  care 
owed  by  a  common  carrier  of  passengers,  the  care  which  the 
most  prudent  man  would  be  expected  to  exercise  under  similar 
circumstances  in  the  design,  construction,  maintenance,  inspec- 
tion and  repair  of  his  vehicle,  and  its  approaches  and  exits, 
although  all  the  rul^s  governing  carriers  were  not  applicable. 
State  Fair  Ass'n  v.  Hartman,  159. 
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6.  Banks  and  banking.    Payment  of  checks.    Liability  of  bank. 
Where  the  drawer  and  payee  of  a  check  agreed  that  the  check 

should  be  paid  from  the  proceeds  of  drafts  arawn  on  third 
parties  through  the  defendant  bank,  on  whom  the  check  was 
drawn,  and  the  bank  on  being  informed  of  the  arrangement 
told  them  to  send  the  check  in,  and  that  as  soon  as  the  draft 
would  come  the  check  would  be  paid,  the  bank  was  estopped 
to  deny  that  enough  of  the  proceeds  of  the  draft  had  been 
appropriated  to  pay  the  check.  People's  Nat  Bank  v.  Bwift^ 
175. 

7.  Assignments.    Payment  of  checks.    Liability  of  bank. 
Negotiable  Instruments  Law  (Laws  1899,  ch.  94)  sec.  189,  under 

which  a  check  does  not  operate  as  an  assignment  of  any  part 
of  the  fund  to  the  credit  of  the  drawer,  so  that  the  bank  is  not 
liable  to  the  holder  until  it  accepts  or  certifies  the  check,  does 
not  prevent  an  appropriation  of  a  fund  in  the  bank  by  the 
parties  to  a  check  to  meet  its  payment  when  such  appropria- 
tion is  brought  to  the  attention  of  the  bank  before  it  has  paid 
out  the  money.    lb. 

8.  Banks  and  banking.    ^'Acceptance'*  of  check.    Retention  by  bank. 
A  bank  was  informed  on  December  31,  1912,  that  a  check  had 

been  drawn  upon  it,  and  that  the  parties  thereto  had  agreed 
that  it  was  to  be  paid  out  of  the  proceeds  of  a  certain  draft 
which  had  been  drawn  on  a  third  party  through  the  bank,  and 
the  bank  agreed  to  the  arrangement,  and  the  check  was  sent 
to  it  immediately,  and  on  February  11,  1913,  the  bank  reported 
that  the  drafts  had  not  been  honored,  but  that  they  would  be 
and  that  as  soon  as  it  got  the  money  it  would  settle,  and  on 
February  24th  the  payee  wrote  to  the  bank  to  still  hold  the 
check,  but  in  fact  the  drafts  had  been  collected  by  the  bank 
on  February  8th  and  placed  to  the  credit  of  the  drawer  and 
exhausted  by  February  15th  in  making  payments  in  which  the 
bank  was  to  an  extent  interested.  Held,  that  there  was  an 
"acceptance"  of  the  check  by  the  bank  within  the  meaning  of 
Negotiable  Instruments  Law,  sec.  137,  providing  that  where 
the  drawee  after  acceptance  destroys  the  bill  or  refuses  within 
twenty-four  hours  after  delivery  or  within  such  other  period 
as  the  holder  may  allow  to  return  the  bill,  he  will  be  deemed 
to  have  accepted  the  same.    lb. 


9.    States.    State  institution.    Action  for  negligence. 

A  charitable  corporation,  created  by  the  State  itself  for  govern- 
mental purposes,  solely  owned  and  maintained  by  the  State, 


134  Teiiii.]  INDEX.  793 

LIMITATION    OF   ACTIONS 


LIABILITY—Continued. 

and  engaged  In  the  discharge  of  its  public  duties,  from  the 
performance  of  which  it  derives  no  benefit,  is,  unless  otherwise 
expressly  provided  by  statute,  exempt  from  liability  to  a  priv- 
ate action  for  negligence  In  the  discharge  of  its  duties.  Hos- 
pital for  Insane  v.  Adams^  429. 

LIMITATION  OP  ACTIONS 

1.  Application.    Public  corporations. 

Local  public  corporations,  such  as  municipalities,  counties,  and 
school  districts  are  amenable  to  the  statute  of  limitations  with 
regard  to  property  or  contract  rights  which  they  claim  for 
their  own  convenience,  as  corporations,  as  in  such  cases  they 
are  held  not  to  represent  the  sovereign,  but  only  themselves 
and  the  parties  directly  or  locally  interested.  Hospital  for 
Insane  v.  Adams,  429. 

2.  State  institution.    Hospital  for  insane. 

A  suit  against  a  guardian  for  compensation  for  keeping  his  in- 
sane ward,  brought  by  a  hospital  for  the  insane,  a  body  poli- 
tic and  corporate  created  by  the  State  to  carry*  out  a  public 
charity,  supported  by  the  public  revenues  and  controlled  by 
the  State's  officers,  so  that  a  recovery  would  go  to  assist  the 
State,  in  view  of  Shannon's  Code,  Section  2579,  waiving  the 
State's  immunity  from  suit  so  far  as  it  is  interested  in  the 
corporation  and  to  the  extent  that  it  may  acquire  and  hold 
property  and  sue  and  be  sued,  was  not  amenable  to  the  statute 
of  limitations.    Ih. 

3.  Commencement  of  action.    New  action.    Statute.    Construction. 
Shannon's  Code,  sec.  4446,  providing  that,  if  an  action  is  com' 

menced  within  the  time  limited,  but  judgment  is  rendered 
against  the  plaintiff  on  any  ground  not  concluding  his  right  of 
action,  or  where  the  judgment  is  rendered  for  the  plaintiff  and 
is  arrested  or  reversed  on  appeal,  plaintiff  may  commence 
a  new  action  within  one  year,  is  remedial,  and  should  be  lib. 
erally  construed  in  furtherance  of  its  purpose.  Railroad  v. 
Bolton,  447. 

4.  Nonsuit.    Statute. 

Under  such  statute,  the  taking  of  a  voluntary  nonsuit  entitles  a 
plaintiff  to  the  year  in  which  to  begin  a  second  suit    lb. 

5.  Dismissal.    New  suit.    Statute. 

Such  statute  applies  to  actions  in  equity  as  well  as  to  actions  at 
law,  and  the  plaintiff's  failure  to  file  a  declaration  which  re- 
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suits  in  a  dismissal  of  a  suit  does  not  prevent  the  bringing  of 
a  new  suit.    Railroad  v.  Bolton,  447. 

6.  Voluntary  nonsuit.    New  action.    Statute.    ''Reversed.^* 
Under  such  statute,  plaintiff,  who  obtained  a  judgment  which 

was  reversed  and  remanded,  and  who  after  remand  took  a  vol- 
untary nonsuit,  might  commence  a  new  action  within  the  year 
following  the  nonsuit,  and  was  not  required  to  commence  such 
action  within  one  year  from  reversal,  as  the  word  "reversed" 
means  a  reversal  of  the  judgment  nisi  that  terminates  in  the 
appellate  court,  the  suit  without  an  adjudication  of  the  merita, 
and  not  a  reversal  with  a  remand  for  a  new  trial.    Ih. 

7.  Removing  cloud  from  title.    Possession. 

The  statute  of  limitations  has  no  application  to  an  action  to  re. 
move  a  cloud  from  title  where  the  owner  is  in  possession  or 
is  not  out  of  possession.    Coal  d  Lumber  Co.  v.  Patton,  556. 

8.  Removal  of  cloud  on  title. 

The  seven  year  statute  of  limitations,  applying  where  there  is 
an  adverse  holding  of  real  estate,  did  not  apply  in  an  action 
to  remove  a  cloud  on  title  affecting  the  marketability  of  the 
land  or  under  which  an  adverse  possession  might  be  attempt- 
ed, thus  endangering  the  rights  of  the  complainant.    lb. 

9.  Commencement  of  new  action.    Amendment  of  pleadings.    New 

plaintiff.  » 

In  an  action  against  a  railroad^  for  death  of  its  employee,  a 
change  from  the  widow  as  party  plaintiff  to  the  administrator 
as  such  was  no  change  of  the  cause  of  action  within  the 
statute  of  limitations.    Railroad  v.  Anderson,  666. 

10.  Commencement  of  new  action.  Amendment  of  pleadings.  New 
cause  of  action. 
In  a  widow's  action  against  a  railroad  for  death  of  its  employee, 
where  plaintiff's  original  pleadings  referred  to  the  Georgia 
statutes,  the  amendment  of  such  pleadings  to  omit  all  refer- 
ence to  such  statute  and  to  show  that  decedent  was  employed 
in  interstate  commerce  when  killed,  defendant's  plea  having 
shown  such  fact  originally,  upon  substitution  of  deced^it's 
administrator  as  plaintiff  under  the  federal  Employer's  Liabil- 
ity Act,  was  not  a  change  of  cause  of  action  within  the 
statute  of  limitation,  since  the  reference  to  the  Georgia  statute 
could  be  disregarded  as  surplusage.    lb. 
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1.  Vice  principal.    Section  foreman. 

A  railroad  section  foreman  is  a  superior  servant  to  the  laborers 
in  his  sang  and  a  vice  principal.    Allen  v.  Chamberlain,  438. 

2.  Injuriet  to  servant.    "Fellow  servant." 

Where  a  railroad  employee,  member  of  a  section  crew  and  riding 
on  a  hand  car  in  charge  of  the  section  foreman,  who  permitted 
it  to  rxm  at  high  speed,  was  injured  by  the  latter's  negligence 
in  suddenly  applying  the  brake,  the  road  was  not  liable,  since 
in  taking  part  in  the  active  operation  of  the  hand  car  the  fore- 
man became  a  fellow  servant  of  the  injured  employee;  con- 
struction, preparation,  and  preservation  being  duties  that  the 
law  imposes  primarily  upon  the  master,  but  operation  being  a 
duty  imposed  upon  the  servant.    Ih. 

3.  Fellow  servant.    Question  of  law. 

Where  the  facts  are  stated,  the  question  whether  a  person  is  a 
fellow  servant  or  a  superior  is  of  law  for  the  court    Ih. 

MORTGAGES 

1.  Corporations.    Construction.    Ejusdem  generis.    *'All    property 

and  estate.*' 
In  a  mortgage,  describing  the  property  conveyed  as  mineral 
lands,  furnaces,  equipment,  etc.,  and  "all  property  and  estate 
wherever  situate,"  the  quoted  phrase  refers  to  all  property  of 
a  similar  nature  which  may  have  been  overlooked  in  the  de- 
tailed description,  and  does  not  include  cash  on  hand,  com- 
missary stock,  iron  ore,  pig  iron,  etc.,  nor  accounts  receivable. 
Morgan  Bros.  v.  Coal  d  Iron  Co.,  228. 

2.  Chattel  mortgages.    Transactions  invalid.    Retention  of  posses- 

sion hy  mortgagor.    Consumable  property. 
A  mortgage  upon    property  necessarily  consumable  in    Its  use, 
where  possession  and  use  is  reserved  in  the  grantor,  is  fraudu- 
lent upon  its  face  and  void.    lb, 

3.  Chattel  mortgages.    Rights  of  creditors.    Retention  of  posses- 

sion by  mortgagor. 
A  mortgage  on  a  stock    of  merchandise,  with    possession    and 
right  to  continue  business  reserved  to  the  mortgagor,  is  fraud- 
ulent upon  its  face  and  void.    lb, 

4.  Chattel  mortgages.    Rights  of  creditors.    Retention  of    posses- 

sion by  mortgagor. 
A  mortgage  on  personalty  not    necessarily  consumable  in     its 
use,  where  possession  and  right  to  use  the  property  is  reserved 
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in  the  cantor,  will  not  be  held  invalid,  unless  it  appears  from 
the  instrument  as  a  whole  that  the  resenration  is  inconsistent 
with  the  purposes  of  the  instrument  and  is  for  the  general 
benefit  and  advantage  of  the  grantor.  Morgan  Bros.  v.  Coal 
d  Iron  Co.,  228. 

5.  Corporations.  Construction  and  operation.  Rents  and  profits. 
Under  a  mortgage  by  a  going  concern  of  its  real  estate,  plant, 
and  establishment,  together  with  its  income,  issues,  and  prof- 
its, choses  in  action,  etc,  reserving  a  right  of  user  and  »ijoy- 
ment  in  the  grantor  until  default,  and  giving  the  mortgagee 
the  right  to  enter  and  take  charge  of  the  plant  and  operate 
it  to  discharge  the  mortgage  debt,  the  income,  issues,  profit, 
etc.,  do  not  pass  under  the  lien  of  the  mortgage  until  default 
and  possession  thereunder  by  the  trustee,  and  the  lien  then 
only  attaches  to  such  income,  issues,  etc.,  as  arise  after  de- 
fault and  possession  thus  taken.    Ih. 

MUNICIPAL  CORPORATIONS 

1.  Officers.    Ouster  act.    Applicability. 

The  Nashville  city  charter  (Priv.  Acts  1913,  ch.  22)  provides  for 
recall  elections,  section  32,  declaring  that  such  remedy  shall 
be  cumulative;  hence  the  Ouster  Act  (Pub.  Acts  1915,  ch.  11), 
may  be  taken  advantage  of  to  oust  delinquent  officials.  State 
ex  rel.  v.  Hoicse,  67. 

2.  Officers.    Ousier.    Evidence. 

In  a  proceeding  to  oust  a  municipal  officer  brought  under  Pub. 
Acts  1915,  ch.  11,  evidence  of  acts  of  malfeasance  done  during 
the  officer's  term,  but  before  passage  of  the  act,  is  admissi- 
ble; the  act  making  nothing  illegal  which  was  not  illegal  be- 
fore.   Ih. 

3.  Ouster  of  mayor.    Proceedings.    Evidence. 

In  a  proceeding  under  Pub.  Acts  1915,  ch.  11,  to  oust  a  municipal 
officer  for  misconduct  in  office,  evidence  of  his  acts  of  mal- 
feasance committed  in  a  term  previous  to  the  pending  term  is 
admissible,  particularly  where  on  his  first  election  he  prom- 
ised to  enforce  the  laws,  while  on  the  latter  he  was  supported 
by  the  element  not  desiring  law  enforcement    Ih. 

4.  Officers.     Ouster.    Proceeding. 

While  Shannon's  Code,  sec.  6272,  declares  that  in  chancery  suits 
testimony  shall  be  taken  in  writing,  oral  testimony  may,  in  a 
proceeding  to  oust  an  unfaithful  officer  under  Pub.  Act  1915, 
ch.  11,  declaring  that  proceedings  shall  De  summary,  be  re- 
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ceived,  though  the  act  declared  that  the  ordinary  chancery 
practice  should  be  followed.    Ih. 

5.  Ouster  of  mayor.    Defenses, 

Though  a  mayor  of  a  municipality  be  a  civil  ofBcer  within  Const, 
art.  5,  sec.  5,  he  may,  under  Pub.  Acts  1915,  ch.  11,  be  ousted 
for  misconduct  in  of&ce.    lb. 

6.  Ouster  of  mayor.    Evidence. 

Defendant  mayor,  after  being  elected  on  a  law  enforcement  plat- 
form in  which  he  announced  that  he  could  and  would  enforce 
all  criminal  laws,  allowed  saloons  and  disorderly  houses  to 
run  in  open  violation  of  State  law.  He  also  participated  in  a 
plan  to  evade  the  charter  wl^ereby  a  market  house  costing  many 
thousand  dollars  was  paid  for  by  separate  vouchers  as  if  the 
work  was  less  than  $500,  so  thkt  bids  were  rendered  unneces- 
sary. Such  market  house  was  adjacent  to  the  place  of  business 
of  the  mayor's  firm,  and  it  appeared  that  the  mayor  and  others 
reaped  benefits  therefrom.  The  mayor  also  allowed  subordi- 
nates to  sign  his  name  to  vouchers,  and  the  practice  led  to 
the  commission  of  gross  frauds  on  the  treasury.  Held,  that 
the  mayor  was  guilty  of  misconduct  in  office  warranting  his 
ouster  under  Pub.  Acts,  1915  ch.  11.    lb. 

7.  Ouster  of  mayor.    Scope  of  proceedings. 

In  a  proceeding  to  oust  a  mayor  from  office,  the  court  cannot 
decree  that  the  board  of  commissioners  proceed  to  the  election 
of  a  successor;  that  being  a  matter  unnecessary  for  determin- 
ation.   Tb. 
« 

8.  Officers.    Elections.    Right  to  election. 

The  charter  of  the  city  of  Nashville  (Priv.  Acts  1913,  ch.  22.) 
provides  for  recalling  municipal  officers  by  petition  signed  by 
voters  equal  to  25  per  cent,  of  the  entire  vote  cast  for  the 
office  of  mayor  at  the  last  preceding  election,  demanding  the 
election  of  a  successor  of  the  person  sought  to  be  removed. 
A  recall  petition  demanded  removal  of  a  number  of  officers, 
some  of  whom  were  not  subject  thereto,  because  not  elected 
by  the  city,  and  others  of  whom  had  been  removed  under  the 
Ouster  Law  or  had  resigned.  Held  that,  as  the  petition  was 
Joint  and  it  could  not  be  determined  whether  the  voters  would 
have  signed  it  had  not  all  the  names  been  included,  the  petition 
is  a  nullity,  and  affords  no  basis  for  recall  election.  State  ex 
rel.  v.  Howell,  93. 
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9.   Ouster  proceedings,    **0u9t."    "Office." 

Laws  1915,  ch.  11,  entitled  "An  act  to  proTide  for  the  remoral 
of  unfaithful  public  officers,  and  providing  a  procedure  there- 
for," declares  in  section  1  that  any  State,  county,  or  municipal 
officer  who  knowingly  or  willfully  misconducts  himself  in  office 
or  who  knowingly  or  willfully  neglects  to  perform  any  duty 
enjoined  upon  him  by  the  laws  of  the  State,  or  who  shall  he- 
come  intoxicated,  engage  in  gambling  or  ylolate  any  penal 
statute  involving  moral  turpitude,  shall  forfeit  his  office  and 
be  ousted.  Section  8  declares  that,  if  a  defendant  be  found 
guilty,  Judgment  of  ouster  shall  be  rendered  against  him,  but 
there  is  no  provision  in  the  act  attaching  to  a  judgment  of 
ouster  any  disqualification  on  the  part  of  the  ousted  official 
to  hold  any  other  oflUce  or  to  hold  the  same  office  thereafter. 
Defendants,  when  ousted  from  the  offices  of  mayor  and  vice 
mayor  of  the  city,  had  already  been  elected  for  other  terms 
which  would  commence  in  the  future.  Held  that,  as  the  word 
"oust"  means  to  put  out  or  eject,  and  as  the  word  "officer* 
embraces  the  idea  of  tenure  and  term,'  defendants,  by  reason 
of  being  ousted  from  the  offices  of  mayor  and  vice  mayor, 
could  not  be  precluded  from  subsequently  qualifying  for  such 
other  additional  terms)  for  until  they  qualified  they  were  not 
the  incumbents  of  the  office.    Btate  ex  rel.  v.  Cramp,  121. 

10.  Ouster.    Proceeding. 

Const,  art,  5  sec.  4,  declares  that  the  governor,  Judges,  etc.,  shall 
be  liable  to  impeachment  whenever  they  shall  commit  any 
crime  in  their  official  capacity  which  may  require  disqualifi* 
cation,  and  shall  also  be  liable  to  indictment,  trial,  and  punish- 
ment  according  to  law.  Section  5  provides  that  justices  of  the 
peace  and  other  civil  officers,  for  crimes  and  misdemeanors  in 
office,  shall  be  liable  to  indictment,  and  upon  conviction  shall 

•  be  removed  from  office  as  if  found  guilty  on  impeachment,  and 
shall  be  subject  to  such  other  punishment  as  may  be  prescribed. 
Laws  1915,  ch.  11,  provides  for  the  ousting  of  municipal  officers 
"for  misconduct.  Held  that,  though  the  mayor  and  vice  mayor 
of  a  city  be  deemed  civil  officers,  the  act  applies  to  them;  the 
constitutional  provision  being  merely  to  provide  for  the  pun- 
ishment of  civil  officers  committing  crimes,  and  the  removal 
from  office  being  a  mere  incident  thereto  which  remedy  Is 
not  exclusive.    76. 

11.  Fiscal  management.    Separate  funds. 

Under  Acts  1913,  chapter  22,  section  27,  creating  a  sinking  fund 
for  the  city  of  Nashville  into  which  shall  be  paid  ten  per  cent 
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of  all  taxes,  revenues,  and  collections  from  all  sources  whatso- 
ever, except  from  the  tax  for  school  purposes,  and  from  any 
money  from  the  sale  of  bonds,  and  section  39,  creating  the 
board  of  park  commissioners  and  providing  for  a  special  tax 
of  not  less  than  ten  cents  on  the  |100,  separate  and  distinct 
from  the  levy  for  ordinary  municipal  purposes,  which  shall  not 
be  diverted  from  the  park  commissioners,  but  shall  remain  a 
separate  and  distinct  park  fund,  the  city  has  no  authority  to 
divert  from  th6  fund  created  by  the  special  tax  for  park  pur- 
poses ten  per  cent,  for  the  sinl^ing  fund.  Bd,  of  Park  Comm,  v. 
Nashville,  612. 

■ 

12.  Fiscal  management.    Separate  funds. 

Acts  1913,  chapter  22,  section  27,  authorizing  deduction  of  ten 
per  cent,  of  all  revenues  of  the  city  of  Nashville  for  Its  sink- 
ing fund,  construed  in  connection  with  section  39,  providing 
for  a  special  tax  for  park  purposes,  does  not  authorize  the  di- 
version of  a  part  of  a  fund  derived  from  a  railway  under  a 
compromise  decree  in  litigation  between  the  railway  and  the 
city,  whereby  the  railway  is  required  to  pay  a  percentage  of 
its  gross  earnings  for  the  exclusive  benefit  of  the  park  fund 
of  the  city.    JJ>. 

13.  Fiscal  management.    Separate  funds. 

A  compromise  decree  in  litigation  between  a  railway  and  a  city 
whereby  the  railway  is  required  to  pay  a  percentage  of  its 
gross  earnings  exclusively  for  park  purposes,  in  consideration 
of  exemption  from  a  privilege  tax  on  the  property  of  the  rail- 
way company,  created  a  trust  fund  for  park  purposes  which 
the  legislature  has  no  power  to  divert  to  another  city  fund.  Ift. 

14.  Board  of  park  commissioners.    Power  to  sue. 

Under  Acts  1913,  chapter  22,  section  39,  creating  the  board  of 
park  commissioners  of  the  city  of  Nashville  with  perpetual 
succession  and  the  power  to  buy  real  estate  for  park  puri>oses, 
to  execute  bonds  and  mortgages  for  land  purchased,  to  con- 
demn land,  to  receive  gifts,  donations,  and  devises,  to  make 
contracts,  to  employ  superintendents  and  subordinates,  to  pro- 
tect park  property,  and  to  draw  and  expend  funds  appropri- 
ated for  the  use  of  the  parks,  the  board  of  ^,ark  commissioners 
Is  a  corporation  or  quasi  corporation  having  the  power  to  sue. 

15.  Constitutional   law.    Class    legislation.      Classification.    Unrea- 

sonable classification. 
Acts  1913,  chapter  55,  entitled  "An  act  to  prescribe  the  method 
of  bringing  suits  and   to  limit  the  time  of  bringing  suits 
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against  municipal  corporations  on  account  of  injuries  to  per- 
sons or  property  resulting  from  the  negligence  of  the  officers 
or  employees  of  such  corporations/'  and  declaring  that  no  suit 
shall  be  brought  against  any  municipal  corporation  on  account 
of  personal  or  property  Injuries  resulting  from  defective  con- 
ditions of  any  street,  alley,  sidewalk,  or  highway  unless  within 
ninety  days  after  such  injury  has  been  inflicted,  a  written  no- 
tice shall  be  served  upon  the  mayor  of  the  municipality,  stat- 
ing the  time  and  place  where  such  injury,  was  received  and 
the  general  nature  of  the  injury,  and  that  failure  to  give  no- 
tice shall  be  a  valid  defense  against  any  and  all  liability. 
Held,  that  as  the  act  is  general  in  its  application  and  the 
classification  is  not  unreasonable  or  capricious,  the  act  is  not 
invalid  under  Constitution,  article  11,  section  8,  or  Constitu^ 
tion  U.  S.  Amend.  14,  section  1,  as  class  legislation.  White  v 
Mayor  d  City  Council  oj  Nashville,  688. 

16.   Personal  injuries.    Notice,    Waiver, 

Under  such  statute,  the  fact  that  plaintiff  pointed  out  to  the 
legal  officers  of  the  municipality  the  place  of  her  injuries  and 
gave  them  verbal  notice  thereof  does  not  excuse  a  failure  to 
give  the  written  notice,  the  purpose  of  the  act  being  to  provide 
written  notice  to  the  mayor  and  municipality,  and  it  not  ap- 
pearing that  the  law  officers  of  the  municipality  Were  author- 
ized to  waive  Mch  notice.    lb. 

NEGLIGENCE 

1.  Contributory  negligence.    Burden  of  proof. 

Where  a  plaintiff's  contributory  negligence  does  not  appear  from 
the  proof  adduced  by  him,  the  burden  of  showing  its  existence 
rests  on  the  defendant.    Railroad  v.  Herb,  397. 

2.  Railroads.    Injury  on  crossing.    Burden  of  proof.* 

Plaintiff  in  an  action  at  common  law  for  injuries  on  a  railroad 
crossing  has  the  burden  of  showing,  not  only  the  infliction  of 
the  injury,  but  the  negligence  of  the  railroad.  Railrocid  ▼. 
McMillan,  490. 

3.  Railroads.    Injury  on  crossing.    Contributory  negligence. 

In  such  action  the  proximate  contributory  negligence  of  the  par- 
ty injured  bars  recovery.    lb. 

4.  Railroads.    Injury  on  track.    Defective  machinery. 

In  such  action  it  was  the  duty  of  the  defendant  railway  company 
to  show  that  its  machinery  was  in  proper  condition,    lb. 


■1 


134  Tenn.]  INDEX.  801 


NBGLIGENCB 


NEGLIGENCE--Coiitinued. 

5.  Railroads,    Action  for  death.    Instructions. 

In  a  widow's  action  for  damages  for  the  negligent  killing  of  her 
husband  on  defendant's  crossing,  brought  under  Shannon's 
Code»  sec.  1674,  subsecs.  2,  and  3,  requiring  locomotives,  on  ap- 
proaching crossings,  to  sound  their  whistles  and  ring  their 
bells  for  a  certain  distance  and  until  the  crossing  is  passed, 
and  on  approaching  a  city  or  town  to  sound  the  bell  or  whistle 
when  one  mile  distant  and  until  reaching  its  station,  and  that 
on  leaving  it  the  bell  or  whistle  shall  be  sounded  when  start- 
ing and  until  outside  the  corporate  limits,  and  subsection  4, 
requiring  a  railroad  to  keep  a  lookout  on  the  locomotive,  and, 
on  observing  any  person,  etc.,  on  track,  to  sound  an  alarm 
whistle,  and  put  the  brakes  down,  and  use  all  possible  means 
to  prevent  a  collision,  and  section  1576,  declaring  that  no  rail- 
road observing  the  statutory  precautions  shall  be  responsible 
for  any  damages  to  persons  on  its  road,  instructions  based  on 
a  paragraph  of  the  declaration  attempting  to  state  a  common- 
law,  action,  that  it  was  the  railroad's  duty  to  exercise  a 
high  degree  of  vigilance  and  caution,  according  to  the  dan- 
gers of  the  crossing,  by  employing  every  means  at  its  com- 
mand, by  ringing  the  bell  and  sounding  the  whistle,  were  er- 
roneous, as  the  statute  covert  the  ground.    Ih, 

6.  Death,    Contributory  negligence. 

In  such  action  the  contributory  negligence  of  the  deceased  could 
go  only  to  the  reduction  of  damages,  and  it  was  the  Jury's  duty 
to  mitigate  or  lessen  the  damages  if  they  should  find  that  de- 
ceased was  guilty  of  contributory  negligence,  according  to  the 
degree  thereof  whether  slight  or  gross.    Ih. 

7.  Railroads.    Action  for  death. 

In  an  action  for  damages  for  the  negligent  killing  of  plaintiff's 
husband  on  defendant's  track,  it  would  not  be  exonerated  from 
liability  if  it  had  obeyed  all  the  statutory  precautions  after 
decedent's  wagon  appeared  on  the  road  in  a  position  to  be 
struck  by  the  nearing  train,  if  it  had  previously  failed  to 
sound  the  bell  or  whistle  on  approaching  the  crossing,  as  re- 
quired by  Shannon's  Code,  sec.  1574,  subsec.  2,  as  all  the  pre* 
cautions  must  be  complied  with.    lb. 

8.  Railroads.    Crossing  track.    Question  for  jury.      Contributory 

negligence. 
The  duty  to  stop,  look,  and  listen  is  not  a  positive  duty  in  law, 
applicable  under  all  circumstances,  and  contributory  neglL 
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gence  In  failing  to  stop,  look,  and  listen  must  generally  be 
left  to  the  jury  under  the  circumstances.  Railroad  t.  McMil- 
lan, 490. 

9.  Railroads.  Operation.  Injuries  to  persons.  Instructioiu.  De- 
gree  of  contribtttory  negligence. 
In  an  action  for  damages  for  the  negligent  killing  of  plaintiffs 
husband  on  defendant's  track,  In  which  his  contributory  neg- 
ligence would  not  defeat  a  recovery,  but  would  afford  ground 
for  mitigation  or  reducing  the  damages,  an  instruction  that.  If 
deceased  was  familiar  with  the  crossing,  but  entered  upon  It 
without  stopping  to  look  or  listen,  without  paying  any  atten- 
tion to  the  railroad  and  without  any  precaution  to  prevent  ac- 
cident, he  would  be  guilty  of  "gross"  negligence,  to  be  consid- 
ered in  mitigation  of  damages,  was  properly  refused,  as  the 
degree  of  negligence  was  for  the  jury,  and  not  the  court.    15. 

OFFICERS 

See  Municipal  Corpobations 

OUSTER  PROCEEDINGS 

1.  Municipal  corporations.    Officers.    Ouster  act.    Applicability, 
The  Nashville  city  charter  (Priv.  Acts  1913,  ch.  22)  provides  for 

recall  elections,  section  32  declaring  that  such  remedy  shall 
be  cumulative;  hence  the  Ouster  Act  (Pub.  Acts  1915,  ch.  11), 
may  be  taken  advantage  of  to  oust  delinquent  officials.  State 
ex  rel.  v.  Howse,  67. 

2.  Judges.    Interest. 

In  a  proceeding  to  oust  public  officer^  under  Pub.  Acts  1915,  ch. 
11,  the  fact  that  the  judge  before  whom  proceeding  was  begun 
suspended  defendants  from  office  does  not  preclude  him  from 
sitting  in  the  trial  on  the  merits;  the  practice  being  as  where 
a  chancellor  in  an  injunction  suit  issues  an  Interlocutory 
order.    Ih. 

3.  Jury.    Jury  trial. 

While  Pub.  Acts  1915,  ch.  11,  providing  for  the  ouster  of  public 
officers,  declares  that  the  suits  shall  be  triable  as  equitable 
actions  conducted  in  accordance  with  procedure  of  courts  of 
chancery,  the  defendant  officers  are  not  entitled  to  jury  trial 
because  in  ordinary  chancery  cases  material  issues  of  fact 
may  be  submitted  to  a  jury  as  a  matter  right;  the  statute 
declaring  that  the  proceeding  should  be  summary.    lb. 
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4.   Municipal  corporations.    OfUcera. 

While  Shannon's  Code,  sec.  6272,  declares  that  In  chancery  suits 
testimony  shall  be  taken  in  writing,  oral  testimony  may,  in  a 
proceeding  to  oust  an  unfaithful  officer  under  Pub.  Acts  1915, 
ch.  11,  declaring  that  proceedings  shall  be  summary,  be  re- 
ceived, though  the  act  declared  that  the  ordinary  chancery 
practice  should  be  followed.    Il>. 

6.   Municipal  corporations.    Ouster  of  mayor.    Defenses. 

Though  a  mayor  of  a  municipality  be  a  civil  officer  within  Const, 
art.  5,  sec.  6,  he  may,  under  Pub.  Acts  1915,  ch.  11,  be  ousted 
for  misconduct  in  office.    Ih. 

6.  Municipal  corporations.     Ouster  of  mayor.     Scope  of  proceed^ 

inffs. 
In  a  proceeding  to  oust  a  mayor  from  office,  the  court  cannot 
decree  that  the  board  of  commissioners  proceed  to  the  election 
of  a  successor;   that  being  a  matter  unnecessary  for  deter, 
mination.    lb. 

7.  Municipal  corporations.    "Oust."    "Office." 

Laws  1915,  ch.  11,  entitled  "An  act  to  provide  for  the  removal 
of  unfaithful  public  officers,  and  providing  a  procedure  there- 

<  for,"  declares  in  section  1  that  any  State,  county,  or  municipal 
officer  who  knowingly  or  willfully  misconducts  himself  in 
office  or  who  knowingly  or  willfully  neglects  to  perform  anjA 
duty  enjoined  upon  him  by  the  laws  of  the  State,  or  who  shall 
become  intoxicated,  engagQ^in  gambling  or  violate  any  penal 
statute  involving  moral  turpitude,  shall  forfeit  his  office  and 
be  ousted.  Section  8  declares  that,  if  a  defendant  be  found 
guilty,  Judgment  of  ouster  shall  be  rendered  against  him,  but 
there  is  no  provision  in  the  act  attaching  to  a  judgment  of 
ouster  any  disqualification  on  the  part  of  the  ousted  official 
to  hold  any  other  office  or  to  hold  the  same  office  thereafter. 
Defendants,  when  ousted  from  the  offices  of  mayor  and  vice 
mayor  of  a  city,  had  already  been  elected  for  other  terms 
which  would  commence  in  the  future.  Held  that,  as  the  word 
"oust"  means  to  put  out  or  eject,  .and  as  the  word  "office" 
embraces  the  idea  of  tenure  and  term,  defendants,  by  reason 
of  being  ousted  from  the  officers  of  mayor  and  vice  mayor, 
could  not  be  precluded  from  subsequently  qualifying  for  such 
other  additional  terms;  for  until  they  qualified  they  were  not 
the  incumbents  of  the  office.    State  ex  rel.  v.  Crump,  121. 
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8.  Ji»ry.    «fKry  trial. 

In  a  proceeding  to  oust  municipal  officers  under  Laws  1916,  ch. 
11,  such  officers  are  not  entitled  to  a  Jury  trial.  State  ex  rel. 
V.  Crump,  121. 

9.  Municipal  corporations. 

Const,  art.  5,  sec.  4,  declares  that  the  governor,  Judges,  etc., 
shall  be  liable  to  impeachment  whenever  they  shall  commit 
any  crime  in  their  official  capacity  which  may  require  dia- 
qualiflcation,  and  shall  also  be  liable  to  indictment,  trial,  and 
punishment  according  to  law.  Section  5  provides  that  Justices 
of  the  peace  and  other  civil  officers,  for  crimes  and  misde- 
meanors in  office,  shall  be  liable  to  indictment,  and  upon  con- 
viction shall  be  removed  from  office  as  if  found  guilty  on  imr 
peachment,  and  shall  be  subject  to  such  other  punishment  as 
may  be  prescribed.  Laws  1916,  ch.  11,  provides  for  the  ousting 
of  municipal  officers  for  misconduct.  Held  that,  though  the 
mayor  and  vice  mayor  of  a  city  be  deemed  civil  officers,  the 
act  applies  to  them;  the  constitutional  provision  being  merely 
to  provide  for  the  punishment  of  civil  officers  committing 
crimes,  and  the  removal  from  office  being  a  mere  incident 
thereto  which  remedy  is  not  exclusive.    Ih. 

See  Municipal  Corporations 

PARTIES 

1.  Counties,    Funds,    Rights  of  taxpayers. 

All  citizens  and  taxpayers  of  a  county  have  such  interest  in  the 
subject-matter  as  entitles  them  to  file  a  bill  in  behalf  of  them- 
selves and  all  other  citizens  and  taxpayers  of  the  county  to 
enjoin  the  exercise  of  any  of  the  powers  attempted  to  be  con- 
ferred by  private  Acts  1916,  chapter  184,  authorizing  the 
establishment  of  "communities*'  in  the  county  on  the  ground 
of  its  unconstitutionality.    Ferguson  v.  Tyler,  26. 

2.  Husband  and  wife.    Actions  to  recover  land. 

Where  a  wife  sold  her  separate  property,  representing  her- 
self to  be  a  widow,  when,  in  fact,  her  husband  was  living  and 
entitled  to  his  estate  by  the  curtesy  initiate,  the  purchaser 
having  entered  into  possession,  a  Joint  disseisin  was  effected, 
BO  that  a  Joint  suit  by  the  husband  and  wife  was  necessary; 
hence,  as  the  wife  was  estopped  from  asserting  her  rights, 
there  could  be  no  relief,  the  wife  not  having  effected  a  fraud 
on  her  husband.    Bryant  v.  Freeman^  169. 
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1   Equity,    Decree  pro  confeaso.    Pleading  statute. 

In,  suit  on  a  life  policy,  the  bill,  pleading  a  liability  of  the 
insurer  under  Acts  1907,  ch.  457,  sec.  2,  requiring  a  provision 
for  grace  of  one  month  for  the  payment  of  premiums  after 
the  first  year,  though  alleging  only  that  the  policy  lapsed,  thus 
giving  rise  to  a  new  policy  to  which  the  statute  would  apply, 
after  the  "passage"  of  the  act,  without  reference  to  the  date 
of  its  taking  effect,  was  sufficient,  when  taken  for  confessed. 
Edington  v.  Ins.  Co.,  188. 

2.  Equity.    Decree  pro  confesso.    Propriety. 

Where  defendant's  answer  admits  its  liability,  the  court  will  not 
set  aside  the  decree  rendered  pro  confeaso  on  the  "bill  for  the 
proper  amount,  even  though  the  allegations  of  the  bill  itself 
are  deficient.    Ih. 

3.  Equity.    Decree  pro  confeaso.    Penalty.    Statute. 

Under  Acts  1901,  chapter  141,  authorizing  recovery  of  a  penalty 
against  an  insurance  company  for  delay  in  paying  a  loss,  and 
providing  that  it  shall  be  made  to  appear  to  the  court  or  Jury 
that  the  refusal  to  pay  was  not  in  good  faith  and  Inflicted 
additional  expense  or  loss  upon  the  holder  of  the  policy,  and 
that  the  penalty,  within  the'  prescribed  limits,  shall,  in  the 
discretion  of  the  court  or  jury,  be  measured  by  the  addition- 
al expense  entailed,  the  bill,  in  suit  on  a  life  policy,  alleging 
that  defendant  had  refused  to  pay  the  claim  within  sixty 
days  after  it  was  due,  and  after  demand,  which  refusal  was 
not  in  good  faith  and  had  inflicted  additional  expense  upon 
complainants  in  an  amount  equal  to  not  less  than  twenty- 
five  per  cent,  of  the  amount  sought  to  be  recovered,  was  in. 
sufficient,  the  bill  being  taken  pro  confesso,  to  authorize  re- 
covery for  additional  loss  as  a  penalty,  save  for  counsel  fees. 
76. 

4.  Corporations.    Creditors*  suit.    Bill. 

Where  the  complainants  in  a  creditors'  bill  attack  the  validity 
of  a  mortgage  and  bonds  given  by  defendant  corporation,  the 
bill  should  set  out  facts  relied  upon  to  establish  fraud  in  the 
transaction,  and  mere  general  statements  will  not  suffice. 
Morgan  Bros.  v.  Coal  d  Iron  Co.,  228. 

6.   Fraudulent  conveyances.    Issues  and  proof. 

Where  a  general  creditors'  bill  undertakes,  in  connection  with 
general  statements* of  fraud,  to  state  in  detail  why  the  trans- 
action is  attacked,  and  upon  what  grounds  it  is  claimed  to 
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be  fraudulent,  the  proof  will  be  limited  to  such  allesatlon. 
Morgan  Bros.  v.  Coal  &  Iron  Co.,  228. 

6.  Corporations.    Creditors*  suit.    Issues  and  proof. 

Where  a  creditors'  bill  against  a  mining  corporation  alleged  that 
bonds,  which  purported  to  be  for  the  purpose  of  taking  up 
outstanding  indebtedness,  were  In  fact  issued  to  protect  the 
company  in  the  event  of  any  calamity,  such  as  an  explosion  in 
the  mines,  proof  that  the  holders  of  the  corporate  stock  under- 
took, by  various  reorganizations,  to  exchange  their  stock  hold- 
ings for  bonds  of  the  defendant  company  forms  no  basis  of  a 
decree  for  complainants.    J&. 

7.  Action.    Separate  statement  of  causes  of  action.    Joinder. 

The  common-law  and  the  statutory  causes  of  action  for  personal 
injury  on  railroad  crossings  may  both  exist  in  the  same  case, 
but  it  is  required  that  they  shall  each  be  presented  In  separate 
counts.    Railroad  v.  McMillan,  490. 

S.  Railroads.  Injury  on  crossings.  Declaration.  Statutory  action. 
In  an  action  for  personal  injury  on  a  railroad  crossing,  a  de- 
claration distinctly  showing  a  collision  with  an  object  or 
person  on  the  track,  or  that  the  action  is  based  distinctly  on 
Shannon's  Code,  sec.  1574,  subsecs.  2  and  3,  requiring  loco- 
motives to  sound  a  whistle  or  bell  at  crossings,  and,  on  ap- 
proaching or  leaving  a  city  or  town  to  sound  the  whistle  or 
bell,  indicates  an  intent  to  base  the  action  upon  the  statute; 
as  the  provisions  are  not  concurrent  with  the  common  law. 
ID. 

9.   Duplicity.    Statutory  and  common-law  causes  of  action. 

The  insertion  in  a  single  count  of  averments  based  upon  the 
common  law  will  not  convert  the  whole  declaration  into  a 
common-law  pleading,  but  will  lay  It  open  to  a  demurrer  for 
duplicity.    /&. 

10.  Railroads.  Injury  on  crossing.  Construction  of  declaration. 
Statutory  action. 
A  declaration  in  an  action  for  damages  for  the  negligent  killing 
of  plaintiff's  husband,  alleging  that  defendant  operated  a  rail- 
road, that  it  negligently  and  wantonly  ran  upon  the  wagon  In 
which  plaintiff's  intestate  was  driving  on  a  public  highway 
across  the  track  within  the  corporate  limits  of  the  town  where 
he  had  the  right  to  be,  causing  fatal  Injuries,  that  those  In 
charge  of  defendant's  engine  negligently  failed  to  sound  the 
bell  or  whistle,  or  to  keep  a  lookout  ahead,  that  they  did  not 
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use  every  possible  means  to  prevent  a  collision,  that  the  ap- 
pliances of  the  engine  and  cars  were  defective,  as  known  to 
defendant,  that  such  negligence  was  the  proximate  cause  of 
his  death,  and  that  plaintiff,  his  widow,  sued  as  administratrix 
for  the  benefit  of  herself  and  children,  stated  a  cause  of  action 
under  the  statute  (Shannon's  Code,  sec.  1674,  subsecs.  2,  3, 
and  4,  and  sections  1575  and  1576),  requiring  railroad  loco- 
motives to  sound  the  whistle  or  bell  on  approaching  or  leav- 
ing a  city  or  town,  to  keep  a  lookout  ahead,  and  to  use  all 
possible  means  to  prevent  collision,  and  making  a  railroad 
negligent  in  such  reapect  responsible  for  damages  from  any 
collision,  etc.    Ih. 

11.  Quieting  title.    Title, 

The  statement  by  complainant  in  an  action  to  set  aside  a  cloud 
on  its  title  to  realty  of  its  vendor's  actual,  open,  notorious,  and 
adverse  possession  for  twenty-two  years  under  a  registered 
deed,  showing  substantial  Inclosures  and  actual  occupation  of 
the  land  and  a  conveyance  to  it,  sufficiently  averred  its  title. 
Coal  d  Lilmher  Co.  v.  Patton,  556. 

12.  Abatement  and  revival.    Pendency  of  another  suit. 

A  bill  to  set  aside  a  decree  in  a  former  case  as  a  cloud  on  com- 
plainant's title  to  real  estate  would  not  be  abated  by  the  pen- 
dency of  a  suit  filed  by  the  defendant  against  complainant  in  an 
attempt  to  deraign  title  to  the  land  claimed  by  defendant  un- 
der the  same  decree,  as  complainant's  right  to  cancel  the 
decree  as  a  cloud  was  not  involved  in  the  other  suit.    lb. 

13.  Criminal  Law,    Plea  in  abatement.    Time  of  filing. 

An  objection  to  an  indictment  for  homicide  because  the  prosecut- 
ing attorney  had  accepted  employment  by  the  prosecuting  wit- 
ness to  recover  damages  for  the  homicide  is  waived,  where  the 
plea  in  abatement  was  not  filed  until  after  the  first  continu- 
ance had  been  granted  and  its  averments  do  not  give  sufficient 
reason  for  the  delay  or  show  that  it  was  filed  at  the  earliest 
possible  moment.    CHll  v.  StatCy  591. 

14.  Limitation  of  actions.    Commencement  of  new  action.    Amend- 

ment of  pleadings.    New  plaintiff. 
In  an  action  against  a  railroad  for  death  of  its  employee,  a 
change  from  the  widow  as  party  plaintiff  to  the  administrator 
as  such  was  no  change  of  the  cause  of  action  within  the 
statute  of  limitations.    Railroad  v.  Anderson,  666. 
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15.  Limitation  of  actions.    Commencement  of  new  action.    Amend- 

ment of  pleadings,  Neto  cause  of  action. 
In  a  widow's  action  against  a  railroad  for  death  of  its  employee, 
where  plaintiff's  original  pleadings  referred  to  the  Georgia 
statutes,  the  amendment  of  such  pleadings  to  omit  all  refer- 
ence to  such  statute  and  to  show  that  decedent  was  employed 
in  interstate  commerce  when  killed,  defendant's  plea  having 
shown  such  fact  originally,  upon  substitution  of  decedent's 
administrator  as  plaintiff  under  the  federal  Employer's  Lia- 
bility Act,  was  not  a  change  of  cause  of  action  within  the 
statute  of  limitation,  since  the  reference  to  the  Georgia  stat- 
ute could  be  disregarded  as  surplusage.  Railroad  v.  Ander- 
son, 666. 

16.  Declaration,    Omission  of  matters  of  substance.    Cure  by  plea. 
Matters  of  substance  omitted  from  a  declaration  may  be  cured 

by  plea.    lb. 

17.  Death,    Federal  employers'  liability  act.    Damages. 

Where  there  was  proof  of  the  earning  capacity  of  decedent  and 
his  expectancy  of  life,  but  nothing  to  show  what  his  benefici- 
aries, his  widow  and  minor  child,  might  reasonably  have  ex- 
pected to  receive  from  him  for  their  support,  a  recovery  for 
nominal  damages  could  alone  stand.    lb. 

18.  Death.    Federal  employers*  liability  act.    Damages, 

In  such  action  there  should  be  pleadings  averring  the  pecuniary 
losses  which  plaintiffs  expect  to  prove.    lb. 

POSSESSION 

1.  Quieting  title.    Bill, 

In  Tennessee,  possession  is  not  necessary  to  maintain  a  bill  to 
remove  a  cloud  on  title.    Coal  &  Lumber  Co.  v.  Patton,  566. 

2.  Limitation  of  actions.    Removing  cloud  from  title.    Possession. 
The  statute  of  limitations  has  no  application  to  an  action  to  re- 
move a  cloud  from  title  where  the  owner,  is  in  possession  or 
is  not  out  of  possession,    lb, 

3.  Property,    ''Constructive  possession," 

The  true  owner,  in  legal  contemplation,  is  in  constructive  pos- 
session of  his  unoccupied  land  if  no  one  else  is  holding  ad- 
versely, and  he  does  not  have  to  maintain  actual  possession  to 
assert  his  rights.    lb. 

Bee  Lands  and  Land  Titles 
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PRINCIPAL  AND  AGENT 

Master  and  servant.    Vice  principal.    Section  foreman. 

A  railroad  section  foreman  is  a  superior  servant  to  the  laborers 
in  his  gang  and  a  vice  principal.    Allen  v.  Chamberlain,  438. 

PRISONERS 

1.  Costs.  Maintenance  of  prisoners.  Liability  of  State,  Statute, 
Under  Shannon's  Code,  sees.  7619-7622,  providing  that  costs  in 
.  felony  cases  shall  be  paid  by  the  State,  the  State  is  liable  for 

the  maintenance  in  a  county  jail  of  one  convicted  of  felony, 
commutation* of  the  sentence  from  imprisonment  in  the  state 
penitentiary  not  altering  the  case.  Davidson  v.  Oibson  Co,, 
526. 

2.  Costs.    Maintenance  of  prisoners.    Liability  of  State,    Statute. 
Under  Shannon's  Code,  sees.  7619-7622,  providing  that  costs  in 

felony  cases  shall  be  paid  by  the  State,  the  State  is  liable  for 
the  maintenance  in  a  county  jail  of  one  convicted  of  felony 
whose  sentence  has  been  commuted  from  imprisonment  in  the 
penitentiary,  although  the  county  has  declared  the  jail  build- 
ing a  workhouse,  using  it  both  as  a  jail  and  a  workhouse, 
the  sheriff  having  charge  of  prisoners  in  the  jail,  and  the 
superintendent  of  the  workhouse  of  those  in  the  workhouse. 
7ft. 

3.  Costs.    Maintenance  of  prisoners.    Liability  of  State. 
Misdemeanants,  or  felons  under  commutation  of  sentence,  con- 
fined in  a  county  jail  under  the  jailer's  care,  if  they  are  State 
prisoners,  must  be  supported  by  the  State,  as  between  it  and 
the  county.    lb. 

4.  Costs.  Maintenance  of  prisoners.  Liability  of  county.  Statute, 
Shannon's  Code,  sees.  7620-7622,  including  in  criminal  costs  the 

maintenance  of  a  prisoner  in  jail,  makes  payable  by  the  county 
all  costs  of  the  prosecution  of  crimes  punishable  otherwise 
than  by  death  or  confinement  in  the  penitentiary.  Workhouse 
Act  (Acts  1891,  ch.  123),  establishing  county  workhouses,  au- 
thorizes a  workhouse  sentence  in  felony  cases.  Held,  that  a 
county  is  liable  for  the  maintenance  in  its  workhouse  under  a 
superintendent  of  State  prisoners  held  to  hard  labor  on  com- 
mutation of  sentence.    lb. 
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5.  Bheriffs  and  constables.    Compensation.    County  prisoners. 
Under  Acts  1870-71,  chapter  7,  a  county  sheriff  is  entitled  to  have 

advanced  to  him  mdnthly  by  the  county  the  jail  fees  accrued 
to  him  for  the  keeping  of  county  prisoners.  -  BtovaU  v.  Perry, 
707, 

6.  Statutes.    Title  of  acts.    Counties.    Prisons. 

Acts  1870-71,  chapter  7,  providing  for  monthly  pa3rment  to 
sheriff  by  a  county  of  fees  for  county  prisoners,  does  not  vio- 
late Constitution  article  2,  section  17,  providing  that  the  sub- 
ject of  a  bill  be  expressed  in  its  title,  since  it  refers  in  its 
caption  to  section  numbers  of  the  Code,  and  states  that  those 
sections  are  to  be  amended  in  relaticm  to  jail  fees;  and  its 
fifth  section,  providing  for  reimbursing  the  county  from 
amounts  collected  from  defendant,  is  incidental  to  the  gen- 
eral subject.    lb. 

PROPERTY 
See  Possession 

PUBLIC  CORPORATIONS 

Limitation  of  actions.    Application. 

Local  public  corporations,  such  as  municipalities,  counties,  and 
school  districts  are  amenable  to  the  statute  of  limitations  with 
regard  to  property  or  contract  rights  which  they  claim  for 
their  own  convenience,  as  corporations,  as  in*  such  cases  they 
are  held  not  to  represent  the  sovereign,  but  only  themselves 
and  the  parties  directly  or  locally  Interested.  Hospital  for 
Insane  v.  Adams ,  429. 

QUIETING  TITLE 
See  Land  and  Land  Titles;  Limitations  of  Actions 

RAPE 

Statutory  rape.   "Attempt"    Indictment. 

Acts  1893,  chapter  129,  section  1,  as  amended  by  Acts  1901,  chap- 
ter 19,  and  Acts  1911,  chapter  36,  provides  that  unlawful  car* 
nal  knowledge  of  a  female  under  the  age  of  consent  is  a  fel- 
ony. Shannon's  Code,  section  6471,  provides  that  any  person 
assaulting  another  with  intent  to  commit,  or  otherwise  at- 
tempt to  commit,  any  felony  or  crime  punishable  by  Imprison- 
ment in  the  penitentiary,  when  the  punishment  is  not  other 
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wise  prescribed,  shall,  on  conviction,  be  punished,  etc.  An 
Indictment  charged  that  defendant  feloniously  attempted  to 
carnally  know  a  female  under  the  age  of  consent  in  that  he 
feloniously  assaulted  her  by  putting  his  hand  on  her  private 
person  and  exposed  to  her  his  penis,  and  by  the  offer  of  mon- 
ey and  by  words,  and  excitation  endeavored  to  Induce  her  to 
permit  carnal  knowledge.  Hel6,,  that  while  mere  solicitation 
is  not  enough,  and  there  must  be  some  act  evidencing  not 
only  a  purpose  to  commit  the  crime  but  indicating  the  be- 
ginning of  its  execution,  the  indictment  charged  an  "attempt," 
which  is  an  attempt  to  commit  a  crime,  an  act  done  In  part 
execution  of  a  criminal  design  with  intent  to  commit,  but 
which  falls  short  of  active  consummation  (citing  Words  and 
Phrases,  Second  Series,  Attempt).    McEtoing  v.  State,  649. 

RAILROADS 

1.  Injury  on  crossing.    Burden  of  proof. 

Plaintiff  in  an  action  at  common  law  for  injuries  on  a  railroad 
crossing  has  the  burden  of  showing,  not  only  the  infliction  of 
the  injury,  but  the  negligence  of  the  railroad.  Railroad  v. 
McMillan,  490. 

2.  Injury  on  crossing.     Contributory  negligence. 

In  such  action  the  proximate  contributory  negligence  of  the 
party  Injured  bars  recovery.    lb. 

3.  Injury  on  crossing.    Declaration.    Statutory  action. 

In  an  action  for  personal  injury  on  a  railroad  crossing,  a  declar- 
ation distinctly  showing  a  collision  with  an  object  or  person  on 
the  track  or  that  the  action  Is  based  distinctly  on  Shannon's 
Code,  sec*  1574,  subsecs.  2  and  3,  requiring  locomotives  to 
sound  a  whistle  or  bell  at  crossings,  and,  on  approaching  or 
leaving  a  city  or  town,  to  sound  the  whistle  or  bell,  indicates 
an  intent  to  base  the  action  upon  the  statute;  as  the  pro- 
visions are  not  concurrent  with  the  common  law.    lb. 

4.  Injury   on   crossing.     Construction   of   declaration.     Statutory 

action. 
A  declaration  in  an  action  for  damages  for  the  negligent  killing 
of  plaintiff's  husband,  alleging  that  defendant  operated  a  rail- 
road, that  it  negligently  and  wantonly  ran  upon  the  wagon  in 
which  plaintiff's  intestate  was  driving  on  a  public  highway 
across  the  track  within  the  corporate  limits  of  the  town  where 
he  had  the  right  to  be,  causing  fatal  injuries,  that  those  In 


812  INDEX.  [134  Tenn. 

RES  ADJUDICATA 

RAILROADS— Continued. 

charge  of  defendant's  engine  negligently  failed  to  sound  the 
bell  or  whistle,  or  to  keep  a  lookout  ahead,  that  they  did  not 
use  every  possible  means  to  prevent  a  collision,  that  the  ap- 
pliances of  the  engine  and  cars  were  defective,  as  known  to 
defendant,  that  such  negligence  was  the  proximate  cause  of 
his  death,  and  that  plaintiff,  his  widow,  sued  as  administra- 
trix for  the  benefit  of  herself  and  children,  stated  a  cause  of 
action  under  the  statute  (Shannon's  Code,  sec.  1574,  subsec  2, 
3,  and  4,  and  sections  1576  and  1576),  requiring  railroad 
locomotives  to  sound  the  whistle  or  bell  on  approaching  or 
leaving  a  city  or  town,  to  keep  a  lookout  ahead,  and  to  use  all 
possible  means  to  prevent  collision,  and  making  a  railroad 
negligent  in  such  respect  responsible  for  damages  from  any 
collision,  etc.    Railroad  v.  McMillan,  490. 

5.  Injury  on  track.    Sufficiency  of  evidence. 

Evidence  in  such  action  field  to  sustain  a  verdict  for  the  plain- 
tiff,   lb. 

6.  Injury  on  track.    Negligence.    Defective  machinery. 

In  such  action  it  was  the  duty  of  the  defendant  railway  com- 
pany to  show  that  its  machinery  was  in  proper  condition. 
lb. 

7.  Action  for  deatfi.    Negligence. 

In  an  action  for  damages  for  the  negligent  killing  of  plaintifTs 
husband  on  defendant's  track,  it  would  not  be  exonerated 
from  liability  if  it  had  obeyed  all  the  statutory  precautions  after 
decedent's  wagon  appeared  on  the  road  in  a  position  to  be 
struck  by  the  nearing  train,  if  it  had  previously  failed  to 
sound  the  bell  or  whistle  on  approaching  the  crossing,  as  re- 
quired by  Shannon's  Code,  sec.  1574,  subsec.  2,  as  all  the 
precautions  must  be  complied  with.    lb. 

8.  Crossing  track.     Question  for  jury.     Contributory  negligence. 
The  duty  to  stop,  look,  and  listen  is  not  a  positive  duty  in  law, 

applicable  under  all  circumstances,  and  contributory  negli- 
gence in  failing  to  stop,  look,  and  listen  must  generally  be  left 
to  the  jury  under  the  circumstances.    /5. 

Bee  Damages;   Negligence;   Eminent  Domain 

RES  ADJUDICATA 

1.  Judgment.    Persons  concluded. 

Where  the  evidence  was  insufficient  to  show  that  the  parties  to 
a  suit  in  ejectment  involving  the  question  of  a  State  boundary 
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were  the  parties  to  a  prior  suit  in  a  federal  court  in  another 
State,  dismissed  there  on  the  ground  of  want  of  Jurisdiction 
and  the  order  of  dismissal  specifically  provided  that  it  should 
be  without  prejudice,  the  judgment  was  not  rea  judicata  and 
did  not  estop  the  parties  in  ejectment.  McCarty  v.  Lumber 
Co,,  35. 

2.  Judgment,    Conclusiveness,    Matters  not  in  issue. 

The  decree  in  a  partition  suit,  the  pleadings  of  which,  most  lib. 
erally  construed,  did  not  call  for  an  adjudication  as  to  the 
rights  of  R.  against  P.,  was  not  conclusive  as  to  such  rights  in 
an  ejectment  suit  between  such  parties,  since,  that  a  judg- 
ment may  be  effective  as  res  adjudicata,  it  is  essential  that  the 
party  sought  to  be  precluded  should  have  sued  or  been  sued  in 
both  cases  in  the  same  capacity  or  character,  and  to  enforce 
or  have  adjudged  the  same  right,  while  it  must  appear,  not 
only  that  the  thing  affected  by  the  two  suits  is  the  same,  but 
that  the  proceedings  were  for  the  same  object  or  purpose;  the 
same  point  being  directly  in  issue.    Pile  v.  Pile,  370. 

3..  Judgment,    Conclusiveness,    Parties  and  issues. 

When  a  second  suit  is  upon  the  same  cause  of  action  and  be- 
tween the  same  parties  as  the  first,  the  judgment  in  the  form- 
er is  conclusive  in  the  latter  as  to  every  question  which  was 
or  might  have  been  presented  and  determined  in  the  former; 
but  when  the  second  suit  is  on  a  different  cause  of  action,  but 
between  the  same  parties,  the  judgment  in  the  former  action 
operates  as  an  estoppel  effective  in  the  latter  as  to  every  point 
in  question  which  was  actually  litigated  and  determined  in 
the  first  action,  but  is  not  conclusive  as  to  matters  which 
might  have  been,  but  were  not  litigated.    Ih, 

RES  IPSA  LOQUITUR 

Bee  ToBTB 

SEVERANCE 

Bee  Tbials 

SHERIFFS  AND  CONSTABLES 

Compensation.    County  prisohers. 

Under  Acts  1870-71,  chapter  7,  a  county  sheriff  is  entitled  to 
have  advanced  to  him  monthly  by  the  county  the  jail  fees 
accrued  to  him  for  the  keeping  of  county  prisoners.  Btovall 
V.  Perry,  707. 
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SLAVES 

Legitimizing  issue.    Inheritance.    Statutory  provision. 

Shannon's  Code,  sec.  4179,  relating  to  the  validation  of  marriage 
of  colored  people  who  lived  together  as  husband  and  wife  dur- 
ing slavery,  and  legitimation  of  their  children,  does  not  affect 
the  right  of  an  illegitimate  to  inherit  from  another  illegiti- 
mate child  of  the  same  mother.    McCUne  v.  Ridley,  164. 

STATES 

1.  Boundaries.    Establishment.    Powers  of  court. 

The  supreme  court  of  the  United  States  has,  by  the  provisions 
of  Const.  U.  S.,  article  3,  section  2,  original  and  exclusive 
Jurisdiction  to  establish  the  boundaries  between  States,  and 
such  boundaries  must  be  established  either  by  its  decree  or 
by  agreement  of  the  States,  so  that  courts  of  either  State  in  an 
ejectment  suit  between  citizens  can  determine  o&ly  where  the 
boundary  is,  and  not  what  it  should  be.  McCarty  v.  Lumber 
Co.,  35. 

2.  Boundaries.    Establishment. 

The  determination  of  the  United  States  Geological  Survey  as  to 
the  boundary  between  States  is  not  conclusive,  since  the  sur- 
vey was  without  authority  to  establish  a  line,  and  attempted 
only  to  represent  the  line  as  it  was  then  thought  to  be  lo- 
cated,   lb. 

3.  Boundaries.    Establishment.    Validity. 

North  Carolina  commissioners  of  1799  correctly  interpreted  the 
call  of  the  Cession  Act  (Laws  1789,  ch.  3),  which  read,  "run- 
ning from  the  end  of  Iron  Mountain  where  the  Nolachucky 
river  runs  through  it,  to  the  top  of  Bald  Mountain,"  as  re- 
quiring departure  from  the  top  of  Iron  Mountain  at  a  point 
where  both  Little  and  Big  Bald  Mountains  were  visible,  and 
running  from  there  to  Little  Bald,  and  thence  to  and  along 
the  top  of  the  range  to  Big  Bald.    lb. 

4.  Boundaries.    Establishment.    Correction. 

Although  commissioners  in  running  a  boundary  between  States 
should  have  run  it  in  a  certain  way,  other  than  that  adopted, 
that  question  is  immaterial'  in  determining  what  the  bound- 

.  ary  is,  since  that  is  shown  by  their  act,  and  not  what  their 
acts  should  have  been.    lb.         ■ 

5.  Boundaries.    Establishment.    Marking. 

Although  the  boundary  as  run  by  a  boundary  commission  was 
not  clearly  marked  by  artificial  marks,  if  the  natural  marks 
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were  clear  the  line  was  sufficiently  established  and  would 
override  the  incorrectness  of  a  line  marked  by  trees  or  other 
artificial  lines.    lb. 

6.  Boundaries.    Establishment.     Usage. 

The  fact  that  inhabitants  along  the  boundary  between  States 
sent  their  children  to  schools  of  one  State  and  paid  taxes  to 
it  is  not  conclusive  of  the  proper  location  of  the  boundary, 
especially  where  the  region  was  wild  and  inaccessible  and 
they  could  only  have  employed  the  schools  which  they  did 
employ.    76. 

7.  Boundaries.    Establishment. 

Where  North  Carolina  by  its  boundary  commission  of  1799  es- 
tablished the  boundary  between  it  and  Tennessee,  and  Tennes- 
see thereafter  made  but  spasmodic  attempts  to  have  the  line 
changed,  each  of  which  contemplated  further  action  by  North 
Carolina,  which  was  not  taken,  the  boundary  originally  es- 
tablished was  the  legal  boundary.    lb. 

STATE  INSTITUTIONS 

1.  Limitation  of  actions.    Hospital  for  insane. 

A  suit  against  a  guardian  for  compensation  for  keeping  his  in- 
sane ward,  brought  by  a  hospital  for  the  insane,  a  body  poli- 
tic and  corporate  created  by  the  State  to  carry  out  a  public 
charity,  supported  by  the  public  revenues  and  controlled  by 
the  State's  officers,  so  that  a  recovery  would  go  to  assist  the 
State,  in  view  of  Shannon's  Code,  Section  2579,  waiving  the 
State's  Immunity  from  suit  so  far  as  it  is  interested  in  the 
corporation  and  to  the  extent  that  it  may  require  and  hold 
property  and  sue  and  be  sued,  was  not  amenable  to  the  stat- 
ute of  limitations.    Hospital  for  Insane  v.  Adams,  429. 

2.  States.    Action  for  negligence. 

A  charitable  corporation,  created  by  the  State  itself  for  govern- 
mental purposes,  solely  owned  and  maintained  by  the  State, 
and  engaged  in  the  discharge  of  its  public  duties,  from  the 
performance  of  which  it  derives  no  benefit,  is,  unless  other- 
wise expressly  provided  by  statute,  exempt  from  liability  to 
a  private  action  for  negligence  in  the  discharge  of  its  duties. 
lb. 


816  INDEX.  [134  Tenn. 

STATUTES  AND  STATUTORY  CONSTRUCTION 

STATUTES  AND  STATUTORY  CONSTRUCTION 

1.  Executors  and  administrators.    Set-off  of  unmatured  delfts. 
Shannon's  Code,  section  4137,  providing  that  in  all  suits  by  the 

administrator  of  any  deceased  person  the  insolvency  of  whose 
estate  has  been  suggested  the  defendant  may  plead  a  set-off 
of  whatever  amount  is  due  him  from  the  decedent,  being  de- 
claratory only  of  the  previous  law,  cannot  be  narrowly  con- 
strued; so  that,  while  it  deals  with  matured  obligations,  it 
does  not  deny  the  right  to  an  equitable  set-off  of  an  unmatured 
obligation  against  an  insolvent  estate.  Conquest  v.  Broadway 
Nat.  Bank,  17. 

2.  Executors  and  Administrators,    Allowance  to  widow  for  sup- 

port. Property  subject.  "Money  on  hand  or  dwe." 
The  allowance  to  the  widow  under  Shannon's  Code,  section  4020, 
to  be  made  from  moneys  on  hand  or  due,  or  other  assets,  mu&t 
be  literally  construed,  so  that  money  on  deposit  In  a  bank  to 
which  the  deceased  is  indebted,  and  against  which  the  bank 
may  set  off  its  claim,  is  not  subject  to  the  widow's  allowance, 
not  being  "money  on  hand  or  due."    Ih. 

3.  Title.    Scope. 

Laws  1915,  ch.  11,  entitled  *'An  act  to  provide  for  the  removal 
of  unfaithful  public  officers,  and  providing  a  procedure  there- 
for," provides  in  sections  11  and  12  for  the  summoning  of 
witnesses  and  compelling  them  to  testify,  but  declares  that 
in  case  of  self-incrimination  they  shall  not  be  punished  for 
the  offenses  as  to  which  they  are  compelled  to  testify.  Held, 
that  such  sections  are  within  the  scope  of  the  title  of  the  act. 
State  ex  rel.  v.  Crump,  121. 

4.  Insurance.    Fire  insurance. 

Acts  1901,  chapter  141,  providing  a  penalty  of  twenty-flve  per 
cent,  for  nonpayment  of  a  fire  loss  within  sixty  days  after 
demand,  being  a  penal  statute,  must  be  strictly  construed. 
De  Rossett  Hat  Co.  v.  Fire  Ins.  Co.,  199. 

5.  Treaties.    Construction.    Hay-Pauncefote  treaty. 

The  Hay-Pauncefote  Treaty  (31  Stat.  1939)  art  2,  providing 
that  the  citizens  or  subjects  of  each  of  the  contracting  parties 
have  full  power  to  dispose  of  their  personal  property  within 
the  territories  of  the  other,  by  testament,  donation,  or  other- 
wise, does  not  affect  the  validity  or  application  of  Acts  1877/ 
ch.  31,  sec.  5,  giving  resident  creditors  of  an  insolvent  foreign 
corporation  a  preference  over  nonresidents.  Morgan  Bros.  v. 
Coal  d  Iron  Co.,  228. 
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6.  Sunday.    Penalty,    Exclusion  of  criminal. 

Shannon's  Code,  sec.  3029,  declaring  a  forfeiture  by  any  person 
exercising  any  common  avocation  on  Sunday,  suable  by  any 
one  who  will  sue  therefor,  and  giving  one-half  of  the  forfeit  to 
the  person  suing  and  the  other  half  to  the  county,  is  a  mere , 
penalty  statute,  not  intended  to  interfere  with  the  State's 
right  by  criminal  proceedings  to  prosecute  indictments  based 
on  the  common  law.     Graham  v.  BtatCy  285. 

7.  Limitation  of  actions.    Commencement  of  action.    New  action. 

Construction. 
Shannon's  Code,  sec.  4446,  providing  that,  if  an  action  is  com- 
menced within  the  time  limited,  but  Judgment  is  rendered 
against  the  plaintiff  on  any  ground  not  concluding  his  right 
of  action,  or  where  the  judgment  is  rendered  for  the  plaintiff 
and  is  arrested  or  reversed  on  appeal,  plaintiff  may  com- 
mence a  new  action  within  one  year,  is  remedial,  and  should 
be  liberally  construed  in  furtherance  of  its  purpose.  Railroad 
y.  Bolton,  447. 

8.  Limitation  of  actions.    Ifonsuit. 

Under  such  statute,  the  taking  of  a  voluntary  nonsuit  entitles  a 
plaintiff  to  the  year  in  which  to  begin  a  second  suit    Ih. 

9.  Limitation  of  actions.    Dismissal.    New  suit. 

Such  statute  applies  to  actions  in  equity  as  well  as  to  actions  at 
law,  and  the  plaintiffs  failure  to  file  a  declaration  which  re- 
sults in  a  dismissal  of  a  suit  does  not  prevent  the  bringing  of 
a  new  suit.    lb. 

10.  Limitation  of  actions.    V'oluntary  nonsuit.    New  action.    "Re- 

versed." 
Under  such  statute,  plaintiff,  who  obtained  a  judgment  which 
was  reversed  and  remanded,  and  who  after  remand  took  a  vol- 
untary nonsuit,  might  commence  a  new  action  within  the  year 
following  the  nonsuit,  and  was  not  required  to  commence  such 
action  within  one  year  from  reversal,  as  t^e  word  "reversed" 
means  a  reversal  of  the  judgment  nisi  that  terminates  in  the 
appellate  court,  the  suit  without  an  adjudication  of  the  merits, 
and  not  a  reversal  with  a  remand  for  a  new  trial.    Jb. 

11.  Subjects  and  titles  of  acts.    Constitutional  restrictions. 

Pub.  Acts  1905,  ch.  480,  entitled  "An  act  to  provide  for  the  or- 
ganization, admission  and  regulation  of  fraternal  beneficiary 
associations,  transacting  the  business  of  life  insurance  and  to 
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repeal  all  laws  in  conflict  with  the  proyisions  of  this  act," 
does  not  violate  Const,  art.  2,  sec.  17»  which  provides  that,  "No 
bill  shall  become  a  law  which  embraces  more  than  one  subject, 
thait  subject  to  be  expressed  in  the  title,"  since  the  subject  of 
the  act  is  single,  providing  for  "fraternal  beneficiary  associa- 
tions transacting  the  business  of  life  insurance"  and  the 
words,  "organization,  admission  or  regulation"  used  in  the 
title,  do  not  express  the  object,  but  are  provisions  incidental  to 
the  single  object  and  the  means  necessary  to  be  incorporated 
into  the  body  of  the  act  in  order  to  effectuate  the  single  object 
expressed  in  the  title.    Hamilton  Nat.  Bank  v.  Amster,  537. 

12.  Title  of  act.    Sufficiency. 

The  title  of  Priv.  Acts  1915,  ch.  28,  reciting  that  it  was  "An  act 
to  authorize  counties  in  this  State  having  a  population  of  not 
less  than  33,500  nor  more  than  34,000  to  issue  bonds  for  high- 
way purposes;  to  provide  for  the  disposition  of  the  fund  thus 
raised;  and  also  for  prompt  payment  of  principal  and  Interest 
when  due" — is  not  invalid  under  Const,  art.  2,  sec.  17,  declar- 
ing that  no  bill  shall  become  a  law  which  embraces  more 
than  one  subject,  which  shall  be  expressed  in  its  title.  Riggins 
V.  Tyler,  577. 

13.  Title  of  act.    Indefiniteness. 

Acts  1915,  ch.  28,  entitled  "An  act  to  authorize  counties  having  a 
population  of  not  less  than  33,500  nor  more  than  34,000  to 
issue  bonds  for  highway  purposes;  to  provide  for  the  disposi- 
tion of  the  fund  thus  raised;  and  .  .  .for  prompt  payment 
of  principal  and  interest,"  declares  that  the  quarterly  court  of 
any  county  having  the  population  mentioned  may,  when  regru- 
larly  in  session,  issue  bonds  for  highway  purposes.  The  act 
nowhere  provides  a  standard  to  measure  the  population  of 
counties.  Held  that,  as  the  legislature  will  not  be  presumed 
to  have  done  a  vain  thing,  and  as  the  language  of  statutes  may 
be  construed  to  give  effect  to  the  intent,  the  title  must  be 
deemed  sufficient  on  the  theory  that  the  population  of  counies 
shall  be  ascertained  from  the  last  federal  census;  that  being 
the  established  method.    lb. 

14.  General  and  special  provisions. 

Where  there  is  a  general  provision  applicable  to  a  multitude  of 
subjects,  and  a  provision  which  is  particular  and  applicable  to 
one  of  those  subjects  Inconsistent  with  the  general  provision, 
the  special  provision  will  stand  as  an  exception,  and  the  gen- 
eral provision  will  be  construed  to  operate  on  all  subjects  in- 
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troduced  therein,  except  the  one  covered  by  the  special  pro- 
vision; the  court  not  being  confined  to  the  literal  meaning  of 
words  in  arriving  at  the  intention  of  the  legislature.  Bd,  of 
Park  Comm,  v.  Nashville,  612. 

15.  ExpresHo  unius  est  exclusio  alterius. 

The  maxim,  "Expressio  unius  est  exclusio  alterius,**  is  not  flex- 
ible, and  should  always  be  applied  to  accomplish  the  legisla- 
tive intention,  and  not  to  defeat  it    lb, 

16.  Oeneral  rules.    Construction  ds  a  whole. 

In  construing  a  statute,  the  meaning  is  to  be  determined,  not 
from  special  words  in  a  single  sentence  or  section,  but  from 
the  act  taken  as  a  whole,  comparing  one  section  with  another, 
and  viewing  the  legislation  in  the  light  of  its  general  purpose. 
Bd.  of  Park  Comm.  v.  Nashville,  612. 

17.  Title  of  acts.    Counties.      Prisons. 

Acts  1870-71,  chapter  7,  providing  for  monthly  payment  to  sher- 
ift  by  a  county  of  fees  for  county  prisoners,  does  not  violate 
Constitution  article  2,  section  17,  providing  that  the  subject  of 
a  bill  be  expressed  in  its  title,  since  it  refers  in  its  caption  to 
section  numbers  of  the  Code,  and  states  that  those  sections  are 
to  be  amended  in  relation  to  jail  fees;  and  its  fifth  section, 
providing  for  reimbursing  the  county  from  amounts  collected 
from  defendant,  is  incidental  to  the  general  subject  Stovall 
V.  Perry,  707. 

18.  Amendment.    Reference  to  act  amended. 

Acts  1870-71,  chapter  7,  providing  for  monthly  payment  to  sheriff 
by  a  county  of  fees  for  county  prisoners,  does  not  violate  Con- 
stitution article  2,  section  17,  providing  that  acts  shall  recite 
in  their  caption,  or  otherwise,  the  title  or  substance  of  a  law 
to  be  amended,  since  it  refers  in  its  caption  to  the  section 
numbers  of  the  Code,  and  states  that  these  se<!tions  are  to  be 
amended  In  relation  to  jail  fees.    lb. 

See  Divobcb;  CoNSTirtiTioNAL  Law 

SUNDAY 

1.   Statute.    Penalty.    Exclusion  of  criminal. 

Shannon's  Code,  sec.  3029,  declaring  a  forfeiture  by  any  person 
exercising  any  common  avocation  on  Sunday,  suable  by  any 
one  who  will  sue  therefor,  and  giving  one-half  of  the  forfeit  to 
the  person  suing  and  the  other  half  to  the  county',  is  a  mere 
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penalty  statute,  not  Intended  to  Interfere  with  the  State's 
right  by  criminal  proceedings  to  prosecute  Indictments  based 
on  the  common  law.    Graham  v.  State,  285. 

2.  Nonobaervance.    Indictment. 

The  unnecessary  i>erformance  of  secular  labor  on  the  Sabbath 
day  Is  an  Indictable  oftense,  where  It  Is  done  so  that  It  pre- 
judicially affects  the  morals  or  health  of  the  community,  there- 
by creating  a  common  nuisance.    lb, 

3.  Indictment.    Sufficiency. 

An  indictment  averring  that  defendant's  operation  of  his  mov- 
ing picture  show  on  Sunday  was  to  the  common  nuisance 
against  the  peace  and  dignity  of  the  State,  sufficiently  averred 
that  the  public  was  disturbed  by  Its  operation.    lb. 

4.  Prosecution.    Sufficiency  of  evidence. 

Plaintiff's  conduct  of  a  moving  picture  show  on  successive  Sun- 
days, located  on  a  leading  thoroughfare  of  the  city  to  the 
observance  of  passers-by  in  the  matter  of  seeing  the  large 
crowds  going  in  and  out  of  the  show,  warranted  his  convic- 
tion,   lb. 

6.   Observance.    Common  law. 

The  common  law  recognized  the  sanctity  of  the  Lord's  Day, 
which  principle  has  become  a  part  of  the  law  of  Tennessee. 
76. 

SURETIES 

1.   Bail    Liability. 

Shannon's  Code,  section  7066,  authorizes  the  clerk  of  the  court  to 
issue  a  capias  after  Indictment  when  defendant  is  not  in 
actual  custody  or  has  not  been  bailed.  Section  7149  ei  seq., 
provides  that  after  defendant  has  given  ball,  the  court  may  or- 
der him  to  be  again  arrested,  when  upon  the  finding  of  the  in- 
dictment the  court  deems  the  bail  taken  insufficient,  etc.;  but 
the  order  for  arrest  and  recommitment  shall  recite  generally 
the  facts  upon  which  it  is  founded.  Accused,  who  was  arrested 
under  a  magistrate's  warrant  on  a  charge  of  murder  and  bound 
over  to  the  criminal  court,  gave  a  ball  bond  conditioned  that 
he  appear  at  the  next  term  of  court  and  not  depart  the  court 
without  leave.  At  the  next  term  an  indictment  was  returned, 
and  at  a  succeeding  term  accused  failed  to  appear.  After  the 
Indictment  was  found,  the  clerk  of  the  court  Issued  a  capias 
under  which  accused  was  arrested,  but  he  escaped  from  the 
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•  custody  of  the  sheriff.  Held,  that  as  the  second  arrest  under 
the  capias  issued  by  the  clerk  was  invalid,  the  sureties  on  ac- 
cused's bail  bond  were  not  discharged  and  were  liable  for  his 
nonappearance.    Russell  v.  StatCt  640. 

2.   Embezzlement.    Defenses.    Statute.    Return  by  sureties. 

Shannon's  Code,  section  6575,  providing  that,  if  the  ofDcer  em- 
bezzling public  funds  shall  account  for  all  moneys  received  by 
him,  he  shall  not  be  within  the  provisions  of  the  preceding 
section,  making  embezzlement  by  public  officers  a  felony; 
though  it  precludes  a  conviction  where  the  proceeds  were  re- 
turned by  the  officer  himself,  does  not  prevent  the  convic- 
tion of  an  officer  because  the  embezzled  funds 'were  repaid  by 
the  sureties  on  his  official  bond.    Cole  v.  State,  645. 

TAXATION 

1.  Counties.    Constitutional  provisions. 

Under  such  constitutional  provision,  the  two  purposes  for  which 
taxes  may  be  collected  are  distinct,  so  that  the  use  to  which 
taxes  are  to  be  applied  must  be  one  for  the  benefit  of  the 
delegate  entity  which  levies  the  taxes.    Ferguson  v.  Tyler,  25. 

2.  Personal  property.    Domicile. 

For  the  purposes  of  taxation  of  personal  property  one  must  have 
a  domicile  fixed  in  some  particular  county  and  municipal  cor- 
poration or  civil  district  of  the  State.  Denny  v.  Sumner  Co., 
468. 


t> 


3.  ^'Domicile**  distinguished  from  ''residence: 

"Domicile"  and  "residence"  are  not  synonymous  in  the  law  re- 
lating to  situs  for  taxation;  "domicile"  importing  a  legal  re- 
lation existing  between  a  person  and  a  particular  place,  based 
on  actual  residence,  plus  a  concurrent  intention  to  remain 
there  as  at  a  fixed  abiding  place.  One  may  have  but  one  dom- 
icile or  legal  residence,  but  he  may  have  two  or  more  resi- 
dences, and  he  may  not  actually  abide  at  his  legal  residence  at 
all,  but  his  actual  residence  must  be  his  abiding  place.    Ih. 

4.  Personal  property.    Domicile. 

Complainant,  who  had  acquired  a  domicile  of  choice  in  T.  coun- 
ty, who  in  1913  sold  his  farm  in  that  county  and  most  of  his 
personal  property,  who  removed  to  S.  county,  intending  to 
make  a  legal  residence  there  conditional  on  his  finding  a 
farm  there  that  was  satisfactory  and  to  remain  only  until  his 
son's  preparatory  school  course  was  finished,  and  who,  though 
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he  bought  a  farm  in  S.  county  as  an  Investment,  continued  to 
vote  in  T.  county  and  to  pay  taxes  on  personalty  there*  was, 
for  the  purposes  of  taxing  his  personal  property,  domiciled  in 
T.  county.    Denny  v.  Sumner  Co.,  468. 

5.  Reassessment,    Fraud  of  oumer.    Presumption.    Statute. 

The  presumption  under  Acts  1907,  chapter  602,  section  30,  pro- 
viding in  part  that  property  shall  be  reassessed  for  the  period 
provided  by  law  when  the  owner  connives  at  or  fraudulently 
procures  or  induces  the  assessment  to  be  made  at  less  than 
the  actual  cash  value,  "provided,  however,  in  all  cases  where 
there  is  a  grossly  inadequate  assessment,  fraud  shall  be  pre- 
sumed," is  not  conclusive,  but  rebuttable.  Eastland  v.  Bneed^ 
599. 

6.  Municipal  corporations.    Fiscal  mxinagement.    Separate  funds. 
Under  Acts  1913,  chapter  22,  section  27,  creating  a  sinking  fund 

for  the  city  of  Nashville  into  which  shall  be  paid  ten  per  cent, 
of  all  taxes,  revenues,  and  collections  from  all  sources  whatso- 
ever, except  from  the  tax  for  school  purposes,  and  from  any 
money  from  the  sale  of  bonds,  and  section  39,  creating  the 
board  of  park  commissioners  and  providing  for  a  special  tax 
of  not  less  than  ten  cents  on  the  $100,  separate  and  distinct 
from  the  levy  for  ordinary  municipal  purposes,  which  shall 
not  be  diverted  from  the  park  commissioners,  but  shall  re- 
main a  separate  and  distinct  park  fund,  the  city  has  no  au- 
thority to  divert  from  the  fund  created  by  the  special  tax  for 
park  purposes  ten  per  cent,  for  the  sinking  fund.  Bd.  of  Park 
Comm.  V.  Nashville,  612. 

7.  Uniformity.    Statute.    ''Tax:* 

Such  provision  is  not  violative  of  the  constitutional  provision 
as  to  uniformity  of  taxation;  the  fee  not  being  a  "tax."  WiU 
son  V.  Wilson,  697. 

THEATERS  AND  SHOWS 

1.   LiaMlity  of  amusement  concessionary. 

The  general  concessionary  as  to  amusement  devices  from  a  State 
fair  association,  who,  for  a  percentage  of  the  receipts,  let  priv- 
ileges to  operate  particular  devices  to  subconcesslonaries,  hav- 
ing control  of  the  amusements  on  the  grounds  and  the  selec- 
tion of  the  attractions  and  of  their  operators,  was  under  duty 
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to  use  reasonable  care  to  see  that  a  device  for  the  carriage  of 
passengers,  stimulating  wave  motion,  called  an  "Ocean  Wave", 
was  reasonably  safe.    Hartman  v.  State  Fair  A88*n,  149. 

2.  Operator  of  amusement  device.    Duty  of  care. 

The  immediate  operator  of  an  amusement  device  at  a  State  fair 
carrying  passengers,  who  leases  the  privilege  to  operate  from 
the  general  concessionary  from  the  fair  for  a  share  of  the 
receipts,  is  charged  with  the  duty  to  his  patrons  of  maintain- 
ing the  place  and  device  in  a  safe  condition.    lb, 

3.  Action  for  personal  injuries.    Question  for  jury. 

In  an  action  for  personal  injuries  by  the  patron  of  an  amuse- 
ment device  at  a  State  fair  against  the  fair  association,  its 
general  ^  concessionary,  .  and  the  latter's  subconcessionary, 
where  plalntifTs  ticket  purported  to  be  issued  by  the  general 
concessionary,  the  question  whether  he  or  the  subconcession- 
ary  was  the  Immediate  operator  of  the  device  was  for  the 
jury.    lb. 

4.  Amusement  device.    Duty  of  care  of  operator. 

One  operating  at  a  State  fair  an  amusement  device  which  car- 
ried passengers  owed  to  his  patrons,  although  they  were  act- 
uated by  motives  of  curiosity  or  pleasure,  the  degree  of  care 
owed  by  a  common  carrier  of  passengers,  the  care  which  the 
most  prudent  man  would  be  expected  to  exercise  under  similar 
circumstances  in  the  design,  construction,  maintenance,  In- 
spection c^nd  repair  of  his  vehicle,  and  its  approaches  and  ez- 
.  its,  although  all  the  rules  governing  carriers  were  not  applic- 
able.   Btate  Fair  Ass'n  v.  Hartman^  159. 

5.  Collapse  of  amusement  device.    Res  ipsa  loquitur. 

Where  the  carriage  contrivance  of  an  amusement  device  carry- 
ing passengers  fell  and  Injured  one,  that  fact,  together  with 
attendant  circumstances,  was  evidence  of  faulty  construction 
or  repair,  its  operator  being  under  the  duty  of  a  common  car- 
rier.   It>. 

TORTS 

Theaters  and  shows.  Collapse  of  amusement  device.  Res  ipsa  lo- 
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Where  the  carriage  contrivance  of  an  amusement  device  carry- 
ing passengers  fell  and  Injured  one,  that  fact,  together  with 
attendant  circumstances,  was  evidence  of  faulty  construction 
or  repair,  its  operator  being  under  the  duty  of  a  common  car- 
rier.   State  Fair  Ass'n  v.  Hartman,  159. 
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TREATIES 

Construction.    Hay-Pauncefote  treaty. 

The  Hay-Pauncefote  Treaty  (31  Stat.  1939)  art  2,  providins 
that  the  citizens  or  subjects  of  each  of  the  contracting  parties 
have  full  power  to  dispose  of  their  personal  property  within 
the  territories  of  the  other,  by  testament,  donation,  or  other- 
wise, does  not  affect  the  validity  or  application  of  Acts  1877, 
ch.  31,  sec.  5,  giving  resident  creditors  of  an  insolvent  foreign 
corporation  a  preference  over  ilonresidents.  Morgan  Bros.  v. 
Coal  d  Iron  Co.,  228. 

TRIAL. 

1.  Proceedings.    Severance. 

In  a  proceeding  to  oust  more  than  one  municipal  officer  the 
question  of  severance  rests  in  the  discretion  of  the  trial  court. 
State  ex  rel.  v.  Howse,  67. 

2.  Appeal  and  error.    Review.    Trial  hy  court. 

Where  a  cause  is  tried  by  the  judge  without  a  jury,  the  judg- 
ment must  be  affirmed  on  appeal  if  there  is  any  evidence  on 
which  it  can  be  sustained.    People's  Nat.  Bank  v.  Swift,  175. 

3.  Appeal  and  error.    Review.    Trial  hy  court. 

On  trial  by  a  court  without  a  jury,  the  appellate  court  will  take 
that  view  of  the  evidence  most  favorable  to  the  prevailing 
party.    76. 

4.  Equity.    Issues.    Submission. 

Under  Shannon's  Code,  section  6285,  declaring  that  the  issues 
shall  be  made  up  by  the  parties  under  the  direction  of*  the 
court  and  set  forth  briefly  and  clearly  the  true  questions  of 
fact  to  be  tried,  it  is  the  duty  of  the  chancellor  to  see  that 
proper  and  material  issues,  and  only  such,  are  submitted  to 
the  jury,  and  he  is  in  error  when  he  submits  to  the  jury  an 
immaterial  issue.    De  Rossett  Hat  Co.  v.  Fire  Ins.  Co.,  199. 

5.  Requested  instructions.    Qiven  instructions. 

The  refusal  of  requested  instructions  was  not  error  where  the 
substance  thereof  was  contained  in  other  instructions  given  at 
the  instance  of  the  same*  party.    Railroad  v.  McMillan,  490. 

6.  Submission  of  issues.    Ahstractness. 

In  an  action  for  death  of  a  railroad  employee,  where  the  trial 
court,  instead  of  stating  the  issues  of  fact  to  the  jury,  read  a 
portion  of  the  declaration  of  the  plaintiff,  and  directed  the 
jury  to  find  in  favor  of  the  plaintiff  if  the  greater  weight  of 
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the  evidence  was  on  that  side  on  any  one  or  more  of  the  five 
counts,  such  charge  was  error,  certain  averments  of  negligence 
not  being  supported  by  the  proof,  while  no  proof  was  offered 
as  to  some  of  the  matters  charged.    Railroad  v.  Anderson,  666. 

7.   Reading  pleadings  to  jury. 

It  is  not  desirable  for  the  trial  judge  to  read  the  pleadings  to 
the  Jury.    Jb, 

s 

TRUSTS 

Constructive  trust.    Fraud,    Family  transaction. 

Defendant,  a  resident  and  the  owner  of  five-sevenths  of  a  tract 
of  443  acres  in  which  complainants,  his  nonresident  sisters, 
each  owned  a  one-seventh  Interest,  who  entered  into  a  writ- 
ten contract  with  them  to  have  a  sealed  appraisal  made,  with 
the  right  to  purchase  at  the  appraised  price  or  at  any  higher 
bid,  which  contract  was  not  legally  binding  upon  complain- 
ants, who  were  both  married  women,  and  who  in  response  to 
*  their  Inquiry  stated  that  he  had  no  faith  in  any  prospects  of 
phosphate  on  the  land,  and  that  there  had  been  no  offer  to 
lease  it  since  one  made  years  ago,  and  who  later,  and  before 
the  complainants'  deeds  were  sent  him,  knew  of  the  discovery 
of  phosphate  and  was  pressed  for  options,  but  who  failed  to  in- 
form complainants  of  the  discovery  or  the  applications  for  leases 
and  options,  and  who  purchased  it  on  its  valuation  as  farming 
land  for  |16,000  or  $17,000,  and  who  later  sold  252  acres  for 
$40,000  pursuant  to  an  option  contract  made  within  a  day  or 
two  of  receiving  the  deeds,  was  guilty  of  a  breach  of  duty  in 
withholding  information  of  facts  going  to  increase  its  value, 
and  of  a  breach  of  a  confidential  relation  or  trust,  notwith- 
standing the  contract,  and  would  be  declared  a  trustee  for 
each  of  the  complainants  for  one-seventh  of  the  proceeds  of 
the  sale.    Hancock  v.  Home,  107. 

UNITED  STATES  CONSTITUTION 

I  1.  Amend.  14.  Constitutional  law.  Municipal  corporations. 
Class  legislation.  Classification.  Unreasonable  classification. 
White  V.  Mayor  d  City  Council  of  Nashville,  688. 

S  2,  art.  3.  States.  Boundaries.  Establishment.  Powers  of 
court.    McCarty  v.  Lumber  Co.,  35. 


826  INDEX.  [134  Tenn. 

UNITED  STATES  SUPREME  COURT— WITNESSES 

UNITED  STATES  SUPREME  COURT 

States.    Boundaries.    Establishment.    Powers  of  court. 

The  supreme  court  of  the  United  States  has,  by  the  provisions 
of  Const.  U.  S.,  article  3,  section  2,  original  and  exclusive 
jurisdiction  to  establish  the.  boundaries  between  States,  and 
such  boundaries  must  be  established  either  by  its  decree  or  by 
agreement  of  the  States,  so  that  courts  of  either  State  in  an 
ejectment  suit  between  citizens  can  determine  only  where  the 
boundary  is,  and  not  what  it  should  be.  McCarty  v.  Lumber 
Co.,  35. 

VENUE 

Forgery. 

The  venue  of  a  prosecution  for  forging  a  deed  is  the  county 
wherein  the  deed  was  actually  forged.    Abston  v.  State,  604. 

WAIVER 

See  LiABiLiTT 

WAREHOUSEMAN 

See  Liability 

WILLS 

See  Bastabds 

WITNESSES 

1.  Cross-examination.    Scope. 

Where,  in  a  railroad's  condemnation  proceeding,  one  of  its  wit- 
nesses testified  to  the  impossibility  of  making  proper  streets 
over  defendants'  land  for  the  purposes  of  platting  and  snb- 
division,  as  bearing  on  the  question  of  the  value  of  the  land, 
it  was  proper  to  permit  the  landowner,  on  cross^xamination, 
to  require  the  witness  to  detail  the  platting  of  a  tract  of  land 
near  another  city,  and  to  tell  how  defendants'  land  could  be 
modeled,  outlined,  and  platted  for  residence  seekers.  Rail- 
road V.  Hinds,  293. 

2.  Cross-examination.    Producing  for  first  time  on  rebuttal.    Dih 

igence. 
In  such  condemnation  proceeding,  where  plaintiff  offered  a  new 
witness  in  rebuttal,  permitting  defendant  on  cross-examina- 
tion to  question  the  witness  concerning  his  relation  by  mar- 
riage to  one  employed  by  plaintiff,  and  the  interest  of  such 
person  in  property  adjacent  to  the  proposed  road,  for  the  par- 
pose  of  showing  plaintiff's  familiarity  with  the  witness  as 
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WITNESSES— Continued. 

bearing  on  the  failure  to  use  diligence  in  producing  such  wit- 
ness on  plaintiff's  original  evidence,  was  not  prejudical  to 
plainUff.    /&. 

3.  Appeal  and  error.    Harmless  error.    Cross-examination.      Iwr 

proper  statement  hy  court. 
Where,  in  such  proceeding,  a  witness  to  incidental  damages, 
when  cross-examined  by  plaintiff  as  to  how  he  arrived  at  a 
certain  amount  as  representing  the  damages,  persistently  ans- 
wered that  he  thought  such  figure  was  correct,  it  was  harm- 
less error  for  the  trial  court,  in  stopping  such  cross-examina- 
tion, to  remark  that  the  witness  had  answered  a  number  of 
times  that  such  was  his  estimate,  and  that  it  was  not  per- 
ceived how  he  could  answer  it  in  any  other  way.    Ih. 

4.  Stopping  cross-examination.    Discretion. 

The  stopping  of  such  cross-examination  was  not  an  abuse  of  the 
trial  court's  discretion  to  check  cross-examination.    Ih. 

6.  Impeachment.    Predicate. 

To  contradict  a  witness  by  evidence  of  what  he  said  out  of  court 
to  other  persons  on  the  same  subject,  contradictory  of 
what  he  afterwards  testified  in  court,  it  is  essential  that  he 
shall  be  first  asked  whether  he  made  such  statements  at  a 
fixed  time  and  place  to  persons  named,  and  that  the  words 
used  or  their  substance  be  stated  to  him  to  refresh  his  mem- 
ory and  to  enable  him  to  reply  intelligently.  Railroad  v.  Mc- 
Millan, 490. 
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